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This  section  of  the  FEDERAL  REGiSTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  arid  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documerrts.  Prices  of 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM-77;  Special  Conditions  No. 
25-ANM-67] 

Special  Conditions:  Dessault-Aviation 
Mystere-Faicon  50  Airplane;  High 
Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  a  certain  Dassault-Aviation 
Mystere-Faicon  Model  50  airplane 
modified  by  Delta  Engineering 
Corporation,  This  airplane  is  equipped 
with  high-technology  digital  avionic 
systems  that  perform  critical  functions. 
The  applicable  regulations  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  protection  of  these 
systems  from  the  efrects  of  high- 
intensity  radiated  fields  (HIRF).  These 
special  conditions  provide  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
ensure  that  the  critical  functions 
performed  by  these  systems  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 

DATES:  The  effective  date  of  these 
special  conditions  is  2-17-93. 

Comments  must  be  received  on  or 
before  April  19, 1993. 

ADDRESSES:  Conunents  may  be  mailed  in 
duplicate  to:  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimsel,  Attn:  Rules 
Docket  (ANM-7),  Docket  No.  NM-77, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Coimsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-77.  Comments  may  be 


inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT.  Gary 
Lium,  FAA,  Standardization  Branch. 
ANM-113. 1601  Lind  Ave.,  SW., 

Renton,  WA  98055-4056,  telephone 
(206) 227-1112. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
‘‘Comments  to  Docket  No.  NM-77.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commentor. 

Background 

On  December  21. 1992,  Delta 
Engineering  Corporation  applied  to  the 
FAA  New  York  Aircraft  Certification 
Office  for  a  supplemental  type 
certificate  (STC)  to  modify  a  certain 
Mystere-Faicon  Model  50  airplane.  The 
Mystere-Faicon  Model  50  is  a  minimum 
two-crew,  three-engine  airplane,  with  a 
minimum  takeoff  weight  of  up  to  40,780 
lbs.  The  proposed  modification 
incorporates  the  installation  of  an 
Electronic  Flight  Instrument  System 
(EFIS)  and  additional  navigation  and 
avionics  systems.  The  equipment 
originally  installed  in  these  airplanes 
presented  the  required  information  in 
the  form  of  analog  displays.  The 
information  presented  is  flight  critical. 


The  EFIS  as  a  digital  system  is 
vulnerable  to  hi^-intensity  radiated 
fields  external  to  the  airplane. 

Supplemental  Tjrpe  Certification  Basis 

Under  the  provisions  of  §  21.101, 

Delta  Engineering  Corporation  must 
show  that  the  modified  Dassault- 
Aviation  Mystere-Faicon  Model  50 
airplane  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  A46EU.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  “original  type 
certification  basis."  Tfre  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A46EU  are  as  follows: 
Section  21.29  of  the  FAR;  part  25  dated 
February  1, 1965,  including 
Amendment  Nos.  25-1  through  25-34; 

§  25.255,  as  amended  by  Amendment 
25-42;  §§  25.979  (d)  and  (e),  as  amended 
by  Amendment  25-38;  §  25.1013(b)(1),  ' 

as  amended  by  Amendment  25-36; 

§  25.1351(d),  as  amended  by 
Amendment  25-41;  §  25.1353(c)(6),  as 
amended  by  Amendment  25-42;  Special 
Conditions  25-86-EU-24  dated  March 
6, 1979;  part  36  of  the  FAR  through 
Amendment  36-9;  and  SPAR  27 
through  Amendment  SFAR-27-1  (fuel 
venting). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  requirements)  do  not 
cbntain  adequate  or  appropriate  safety 
standards  for  the  modified  Dassauh- 
Aviation  Mystere-Faicon  Model  50 
airplane  bemuse  of  a  novel  or  xmusual 
design  feature,  special  conditions  are 
prescribed  imder  the  provisions  of 
§  21.26  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
regulations.  (In  this  context,  “novel  or 
unusual  design  feature”  means  novel  or 
unusual  with  respect  to  the  applicable 
standards  of  part  25.  Such  features  may 
or  may  not  be  unusual  as  far  as  industry 
“state-of-the-art”  is  concerned.) 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  $  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §21.101(bK2). 

Discussion 

‘There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
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electrical  and  electronic  systems  from 
high-intensity  radiated  fields  (HIRF). 
Increased  power  levels  from  groimd 
based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensiue  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  these  special  conditions 
require  that  new  technology  electrical 
and  electronic  systems,  suc^  as  the 
Electronic  Flight  Instnunent  System 
(EFIS),  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  tbe  advent  of  space 
and  satellite  commimication,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS, 
to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
.uncertainty  concerning  the  efiectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  srirveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  specicd  conditions  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  tlueat  of  100  volts  per 
meter  peak  electric  field  strength  frt>m 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak(V/ 

M) 

Average 

(V/M) 

10  KHz-lOO  KHz  ..... 

50 

50 

100  KHz-500  KHz  ... 

60 

60 

500  KHz-2000  KHz  . 

70 

70 

2  MHz-30  MHz  _ 

200 

200 

30  MHz-70  MHz  _ _ 

30 

30 

70  MHz-100  MHz  .... 

30 

30 

100  MHz-200  MHz  .. 

150 

33 

200  MHz-400  MHz  .. 

70 

70 

400  MHz-700  MHz  .. 

4,020 

935 

700  MHz-1000  NKIz 

1,700 

170 

1  GHz-2  GHz _ 

5,000 

990 

2  GHz-4  GHz _ 

6,680 

840 

Frequency 

Peak  Of/ 
M) 

Average 

(V/^ 

4  GHz-6  GHz . 

6,850 

310 

6  GHz-8  GHz . 

3,600 

670 

8  GHz-12  GHz . 

3,500 

1,270 

12  GHz-18  GHz  . . 

^  3,500 

360 

18  GHz-40  GHz . 

2,100 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
die  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

The  substance  of  the  special 
conditions  for  this  airphme  has  been 
subject  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  firom  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 

For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  h^  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately, 
liierefore,  these  special  conditions  are 
being  made  efiective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C  app.  1344, 1348(c), 
1352, 1354(a),  1355, 1421  through  1431, 

1502, 1651(b)(2).  42  U.S.C.  1857f-10,  4321  et 
seq.;  E.0.11514:  and  49  U.S.C.  106(g). 

The  Final  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  modified  Dassault-Aviation  Mystere- 
Falcon  Model  50  airplane: 


■’.  Protection  from  unwanted  effects  of 
High-Intensity  Radiated  Fields  (HIRF). 
Each  electrical  and  electronic  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high- 
intensity  radiated  field  external  to  the 
airplane. 

2.  The  following  definition  applies 
with  respect  to  this  special  condition: 

Critical  Function.  Function  whose 
failure  would  coutribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  February 
17. 1993. 

Ronald  T.  Wojnar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  ANM-100. 

[FR  Doc.  93-5117  Filed  3^93;  8:45  am) 
Biuma  cooe  4aio-i>-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  4 
IT.D.  93-1 1J 

Removal  of  Brazil  From  the  List  of 
Nations  Entitled  to  Reciprocal 
Exemption  From  the  Payment  of 
Special  Tonnage  Taxes 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  removing  Brazil 
from  the  list  of  nations  whose  vessels 
are  entitled  to  reciprocal  exemption 
from  the  payment  of  any  higher  tonnage 
duties  than  are  applicable  to  vessels  of 
the  U.S.  and  from  the  payment  of  light 
money.  The  U.S.  Department  of  State 
has  informed  Customs  that  U.S.  vessels 
and  their  cargoes  are  presently  charged 
discriminatory  duties  by  the 
Government  of  Brazil;  thus,  Brazil  no 
longer  qualifies  for  the  exemption 
available  to  nations  who  do  not  charge 
such  duties.  Accordingly,  Customs  is 
withdrawing  the  exemption  privileges 
formerly  granted  Brazil. 

EFFECTIVE  DATE:  This  amendment  is 
efiective  March  5. 1993.  The  reciprocal 
privileges  extended  to  vessels  registered 
in  Brazil  were  withdrawn  efiective 
January  25. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  L.  Burton.  Carrier  Rulings  Branch 
(202) 482-6940. 
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aUPPIfiCNTARV  WFOmiATION: 

Background 

Generally,  the  United  States  imposes 
regular  and  special  tonnage  taxes,  and  a 
duty  of  a  specified  amount  per  ton 
denominated  “light  money”,  on  all 
foreign  vessels  which  enter  U.S.  ports 
(46  U.S.C.  app.  121  and  128).  Vessels  of 
a  foreign  nation,  however,  may  be 
exempted  from  the  payment  of  such 
special  tonnage  taxes  and  light  money 
upon  presentation  of  satisfactory  proof 
that  no  discriminatory  duties  of  tonnage 
or  impost  are  imposed  by  that  foreign 
nation  on  U.S.  vessels  or  their  cargoes 
(46  U.S.C.  app.  141).  The  list  of  nations 
whose  vessels  have  been  frnmd  to  be 
reciprocally  exempt  from  the  payment 
of  any  higher  tonnage  duties  than  are 
applicable  to  vessels  of  the  U.S.  and 
from  the  payment  of  light  money  is 
found  at  §  4.22,  Customs  Regulations  (19 
CFR  4.22).  Nations  granted  these 
commercial  privileges  that  subsequently 
impose  discriminatory  duties  are  subject 
to  retaliatory  suspension  of  the 
commercial  privileges  (46  U.S.C  app. 
141  and  142). 

Brazil  is  currently  listed  among  the 
nations  exempt  from  the  payment  of  any 
higher  tonnage  duties  than  are 
applicable  to  vessels  of  the  U.S.  and 
from  the  payment  of  light  money.  By 
letter  dated  January  15, 1993,  however, 
the  Customs  Service  was  informed  by 
the  Department  of  State  that  the 
Government  of  Brazil  was  presently 
charging  discriminatory  duties  in  the 
forms  of  lighthouse  fees  and  a  Merchant 
Marine  Renewal  Tax  on  U.S.  vessels  and 
their  cargoes.  As  this  circumstance 
violates  the  reciprocal  nature  of  the 
exemption  privilege  granted,  Brazil  no 
longer  qualifies  for  the  exemption  and 
the  Department  of  State,  referring  to 
Executive  Order  10289  of  September  17, 
1951, 16  FR  9499,  3  CFR  1949-1953 
Comp.  p.  787,  as  amended,  see  3 
U.S.C.A.  301  note,  has  recommended  to 
Customs,  on  behalf  of  the  Secretary  of 
the  Treasury,  that  Brazil  be  removed 
from  the  list  of  nations  found  at  §  4.22. 
On  January  25, 1993,  the  Customs 
Service  determined  that  the  vessels  of 
Brazil  were  no  longer  exempt  from  the 
payment  of  special  tonnage  taxes, 
effective  immediately,  and  that  §  4.22  of 
the  Customs  Regulations  should  be 
amended  accordingly.  The  authority  to 
amend  this  section  of  the  Customs 
Regulations  has  been  delegated  to  the 
Chief,  Regulations  and  Disclosure  Law 
Branch. 


Inapplicability  of  Public  Notke, 
Comment  and  Delayed  Effective  Date 
Requirements,  the  Regrilatory 
Flexibility  Act,  and  Executive  Order 
12291 

Because  this  amendment  merely 
amends  a  list  to  reflect  the  loss  of  a 
previously  extended  reciprocal  tax 
exemption,  a  matter  in  which  the 
general  public  is  not  particularly 
interested,  pursuant  to  5  U.S.C 
553(b)(B),  notice  and  public  procedure 
thereon  are  considered  unnecessary; 
further,  fr}r  the  same  reason,  good  cause 
exists  for  dispensing  with  a  delayed 
efiective  date  imder  5  U.S.C.  553(d)(1) 
and  (3).  Since  this  document  is  not 
subject  to  the  notice  and  public 
procure  requirements  of  5  U.S.C.  553, 
it  is  not  subject  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  amendment  does  not  meet 
the  criteria  for  a  “major  rule”  as  defined 
in  E.0. 12291,  therefore,  a  regulatory 
impact  analysis  is  not  requir^. 

Drafting  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders,  Regulations  and 
Disclosiue  Law  Branch.  Personnel  from 
other  offices,  however,  participated  in 
its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspection.  Cargo 
vessels.  Maritime  carriers.  Vessels. 

Amendment  to  the  Regulations 

Part  4,  Customs  Regulations  (19  CFR 
part  4),  is  amended  as  set  forth  below: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority  citation  for  part  4 
continues  to  read  in  part  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C  66, 

1624;  46  U.S.C  App.  3; 

•  *  *  •  • 

Section  4.22  also  issiied  under  46  U.S.C 
App.  121, 128, 141; 

***** 

§4.22  [Amended] 

2.  Section  4.22  is  amended  by 
deleting  “Brazil”  frx)m  the  list  of  nations 
entitled  to  reciprocal  exemption  from 
the  payment  of  any  higher  tonnage 
duties  than  are  applicable  to  vessels  of 
the  U.S.  and  from  the  payment  of  light 
money. 

Dated:  February  26, 1993. 

.  Kathryn  C  Peterson, 

Chief  Regulations  and  Disclosure  Law  Branch. 
[FR  Doc.  93-5000  Filed  3-4-93;  8:45  am] 
BHJJNG  cooa  4S2O-02-ai 


DEPARTMENT  OP  TRANSPORTATION 
CoMt  Guard 

33  CFR  Part  110 
[COO  09-92-24) 

Disestablishing  Special  Anchorage 
Area,  Lake  Ontario,  Sodus  Bay,  NY 

agency:  Coast  Guard.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
disestablishing  a  special  anchcffage  area 
in  Sodus  Bay,  Lake  Ontario,  New  York, 
because  increased  congestion  and 
backgroimd  lighting  in  the  area  creates 
a  danger  of  collisicm  with  unlighted 
vessels. 

EFFECTIVE  DATE:  April  S.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Ounior  Grade)  Scott  Smith, 
Aids  to  Navigation  Branch,  room  2083, 
1240  East  Ninth  Street.  Cleveland.  Ohio 
44199-2060,  (216)  522-3990. 
SUPPLEMENTARY  MFORMATION:  On 
October  16, 1992,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 
these  regulations  (57  FR  47431,  October 
16, 1992).  Interested  persons  were 
invited  to  submit  comments,  and  no 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  regidation  are 
Captain  Roderick  A.  Schultz,  U.S.  Coast 
Guard,  Chief,  Ninth  Coast  Guard  District 
Aids  to  Navigation  Branch,  and 
Commander  M.  Eric  Reeves,  U.S.  Coast 
Guard,  project  attorney.  Ninth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Proposed  Regulations 

A  “special  anchorage  area”  is  an  area 
on  the  water  in  which  vessels  less  than 
20  meters  (approximately  65  feet,  7.4 
inches]  in  length  are  allowed  to  anchor 
without  displaying  the  navigation  lights 
which  are  otherwise  requir^  for 
anchored  vessels  under  Rule  30  of  the 
Inland  Navigational  Rules,  codified  at 
33  U.S.C.  2030.  Since  the  establishment 
of  this  area  in  Sodus  Bay,  use  of  the  area 
has  changed.  There  is  less  need  for  a 
special  anchorage  area  because  of  newly 
constructed  piers,  and  there  is  greater 
danger  of  collision  with  unlighted 
vessels  because  of  increased  congestion 
and  backgroimd  lighting  in  the  area. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
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preparation  of  a  Federalism  Assessment. 
These  regulations  do  not  impose  any 
new  regulatory  requirements  in  an  area 
not  heretofore  regulated  by  the  Federal  ' 
Government,  and  do  not  impose  any 
requirements  or  restrictions  on  State  or 
local  authorities. 

Environment ' 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that,  under 
section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B, 
they  are  categorically  excluded  horn 
further  environmental  documentation. 

Economic  Assessment ^and  Certification 

These  regulations  are  considered  to  be 
non-major  under  ExecuUve  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034  of  February  26, 
1979).  The  impact  of  these  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Guard  therefore  certifies  that,  if 
adopted,  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq. 

Collection  of  Information 

These  regulations  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds.  Navigation 
(water). 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  110  of  title  33, 
Code  of  Federal  Regulations,  as  follows; 

PART  110— [AMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

§110.86  [Removed] 

2.  In  part  110,  §  110.86  is  removed. 
Dated:  February  24, 1993. 

C  A.  Penington, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Ninth  Coast  Guard  District. 

|FR  Doc.  93-5135  Filed  3-4-93;  8:45  am] 
BHJJNG  CODE  4aiO-14-M 


33  CFR  Part  117 
[CGD8-92-4t7] 

Drawbridge  Operation  Regulatlona; 
Bayou  Dularge,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

.SUMMARY:  At  the  request  of  the 
Terrebonne  Parish  School  Board  and  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  is  changing  the  regulation 
governing  the  operation  of  the  State 
Route  315  Bayou  Dularge  drawbridge ' 
over  the  Gulf  Intracoastal  Waterway, 
mile  59.9,  at  Houma,  Terrebonne  Parish. 
Louisiana,  by  extending  the  7  a.m.  to 
8:30  a.m.  closure  by  15  minutes  to  6:45 
a.m.  to  8:30  a.m.  The  afternoon  closure 
of  4:30  p.m.  to  6  p.m.  remains  the  same. 
This  change  is  being  made  to 
accommodate  school  bus  traffic  due  to 
a  newly  implemented  school  starting 
schedule.  This  action  will  accommodate 
the  needs  of  school  bus  traffic  and  still 
provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  This  regulation  becomes 
effective  on  April  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Wachter,  Bridge  Administration 
Branch,  Eighth  Coast  Guard  District, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  On 
October  8, 1992,  the  Coast  Guard 
published  a  proposed  rule  (57  FR 
46361)  concerning  this  amendment.  The 
Commander,  Eighth  Coast  Guard 
District  also  published  the  proposal  as 
a  Public  Notice  dated  Octoter  21, 1992. 
Interested  parties  were  given  until 
November  23. 1992,  to  submit 
comments. 

Drafting  Information: 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  CDR 
D.  Dickman,  project  attorney. 

Discussion  of  Comments: 

Two  letters  were  received  in  response 
to  Public  Notice  No.  CGD8-14-92 
issued  on  October  21. 1992.  The 
National  Marine  Fisheries  Service  and 
the  U.S.  Department  of  Interior,  Fish 
and  Wildlife  Service  offered  no 
objection  to  the  proposed  rule  change. 

Federalism: 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 


Economic  Assessment  and  Certification: 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  basis  for 
this  conclusion  is  that  mariners 
requiring  the  bridge  openings  are  repeat 
users  of  the  waterway  and  scheduling 
their  arrivals  at  the  bridge  to  avoid  the 
regulated  period  will  eliminate  delays 
in  their  passage  through  the  bridge  and 
should  involve  little  or  no  additional 
expense  to  them.  Since  the  economic 
impact  of  this  regulation  is  expected  to 
be  minimal,  the  Coast  Guard  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environment: 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  fi-om  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.(5)  of  Commandant 
Instruction  M16475.1B,  the  National 
Environmental  Policy  Act.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  pait 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.451  is  amended  by 
revising  paragraph  (c),  by  redesignating 
existing  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (f)  respectively,  and 
by  adding  new  paragraph  (d)  as  follows: 

§  1 1 7.451  Gulf  Intracoastal  Waterway. 
***** 

(c)  The  draws  of  the  East  Main  Street 
bridge,  mile  57.5,  and  East  Park  Avenue 
bridge,  mile  57.6,  at  Houma,  shall  open 
on  signal;  except  that,  the  draws  ne^ 
not  be  opened  for  the  passage  of  vessels 
Monday  through  Friday  except  holidays 
from  7  a.m.  to  8:30  a.m.  and  fium  4:30 
p.m.  to  6  p.m. 
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(d)  The  draw  of  the  Bayou  Dularge 
bridge,  mile  59.9,  at  Houma,  shall  open 
on  signal;  except  that,  the  draw  need  not 
be  opened  for  the  passage  of  vessels 
through  Friday  except  holidays  from 
6:45  a.m.  to  8:30  a.m.  and  from  4:30 
p.m.  to  6  p.m. 

***** 

Dated:  February  22, 1993. 

J.C.  Card. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 

(FR  Doc.  93-5132  Filed  3-4-93;  8:45  ami 
BtULMO  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CPR  Part  81 
[IL64-1-S712;  FRL-460&-91 

Approval  and  Promulgation  of 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Final  rule. 

SUMMARY:  USEPA  is  approving  a  request 
by  Illinois  to  revise  area  designations  for 
Total  Suspended  Particulate  (TSP)  from 
nonattainment  to  attainment.  USEPA ’s 
action  is  based  upon  a  redesignation 
request  which  was  submitted  by  the 
State  on  November  13, 1992,  to  satisfy 
the  requirements  of  the  Clean  Air  Act 
(Act). 

DATES:  This  action  will  be  elective  May 
4, 1993,  unless  notice  is  received  by 
April  5, 1993  that  someone  wishes  to 
submit  adverse  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  redesignation 
request  and  other  materials  relating  to 
this  rulemaking  are  available  at  the 
following  address  for  review:  (It  is 
recommended  that  you  telephone  David 
Pohlman  at  (312)  886-3299,  before 
visiting  the  Region  5  office.)  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard 
(AR-18J),  Chicago,  Illinois  60604. 

Comments  on  this  proposed  rule 
should  be  addressed  to: ).  Elmer  Bortzer, 
Chief,  Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
boulevard,  Chicago,  Illinois  60604. 

A  copy  of  today’s  redesignation  is  also 
available  by  contacting:  Jerry  Kurtzweg 
(ANR-443),  U.S.  Environmental 
Protection  Agency,  Public  Information 


Reference  Unit,  401 M  Street  SW., 
Washington,  E)C  20460. 

FOR  FURTHER  INFORMATION  CONTACT*. 

David  Pohlman,  Regulation 
Development  Branch.  Regulation 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 

Region  5,  Chicago,  Illinois  60604,  (312) 
886-3299. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

On  November  13, 1992,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  request  to 
redesignate  the  following  areas  to 
attainment  for  TSP.  The  areas  were 
previously  designated  nonattainment. 

Cook  County:  Berwyn  Township  (Twp.), 
Bloom  Twp.,  Calumet  Twp.,  Cicero  Twp., 
Elk  Grove  Twp.,  Hyde  Park  Twp.,  Jefferson 
Twp.,  Lake  Twp.,  Lakeview  Twp., 
Northfield  Twp.,  Norwood  Park  Twp., 
Palatine  Twp.,  Proviso  Twp.,  River  Forest 
Twp.,  Riverside  Twp.,  Rogers  Park  Twp., 
South  Stickney  Twp.,  South  Town  Twp., 
Thorton  Twp.,  West  Town  Twp.,  Wheeling 
Twp.,  and  Worth  Twp.,  but  not  including 
the  area  bounded  on  the  north  by  79th 
Street,  on  the  west  by  Interstate  57  between 
Sibley  Boulevard  and  Interstate  94  and  by 
Interstate  94  between  Interstate  57  and 
79th  Street,  on  the  south  by  Sibley 
Boulevard,  and  on  the  east  by  the  Illinois/ 
Indiana  State  line. 

Dupage  County:  Addison  Twp. 

Grundy  County:  Aux  Sable  Twp.,  Morris 
Twp. 

JoDaviess  County:  Derinda  Twp.,  East  Galena 
Twp.,  Rawlins  Twp.,  West  Galena  Twp. 
Kane  County:  Aurora  Twp.,  Elgin  Twp. 
Kankakee  County:  All  Twps.  except  Essex, 
Norton,  Pilot 

Kendall  County:  Little  Rock  Twp. 

LaSalle  County:  Deer  Park  Twp.,  Dimmick 
Twp.,  LaSalle  Twp.,  Peru  Twp.,  Utica  Twp. 
and  Waltham  Twp.,  but  not  including  the 
following  Townships,  ranges  and  sections: 
T32N,  RIE,  SI;  T32N,  R2E.  S6:  T33N,  RlE, 
S24;  T33N,  RlE.  S25:  T33N,  R2E,  S30: 
T33N,  R2E,  S31;  and  T33N,  RlE,  S36. 
McLean  County:  Bloomington  Twp.,  Normal 
Twp. 

Macon  County:  Decatur  Twp.,  Hickory  Point 
Twp. 

Madison  County:  Alton  Twp.,  Chouteau 
Twp.,  Collinsville  Twp.,  Fort  Russell  Twp., 
Foster  Twp.,  Godfrey  Twp.,  Moro  Twp., 
Venice  Twp.,  Wood  River  Twp. 

Massac  County:  T.15S-R.4E,  T.16S-R.4E 
Menard  County:  Petersburg  East,  Petersburg 
North,  Petersburg  South 
Monroe  County; T.1N-R.10W,  T.lN-RllW, 
T.1S-R.10W 

Peoria  County:  Hollis  Twp.,  Kickapoo  Twp., 
Limestone  Twp.,  Medina  Twp.,  Peoria 
Twp.,  Richwo^s  Twp. 

Rock  Island  County:  Blackhawk  Twp., 
Hampton  Twp.,  Moline  Twp.,  Rock  Island 
Twp.,  South  Moline  Twp.,  South  Rock 
Island  Twp. 

St.  Clair  County:  Canteen  Twp.,  Caseyville 
Twp.,  Centreville  Twp.,  Millstadt  Twp., 


Shiloh  Valley  Twp.,  Sites  Twp.,  St  Clair 
'Twp.,  Stook^  Twp.,  Sugar  L^Twp. 
Sangamon  County:  Springffeld  Twp. 

Tazewell  County:  Cinciimati  Twp.,  Elm 
Grove  Twp.,  Fondulac  Twp.,  Groveland 
Twp.,  Morton  Twp.,  Pekin  Twp., 
Washington  Twp. 

Warren  County:  All  twrps. 

Whiteside  County:  Qyae  Twp.,  Coloma 
Twp.,  Genessee  Tm^.,  Hopkins  Twp., 

Hume  Twp.,  Jordan  Twp.,  Lyndon  Twp., 
Montmorency  Twp.,  Mt.  Pleasant  Twp., 
Prophetstown  Twp.,  Sterling  Twp. 

Will  County:  Charm^on  Twp.,  Crete  Twrp., 
DuPage  Twp.,  Jackson  Twp.,  Joliet  Twp., 
Lockport  Twp.,  Monee  Twp.,  New  Lenox 
Twp.,  PlainBeld  T%vp.,  Troy  Twp., 
Wheatland  Twp.,  WilMngton  Twp. 

n.  Analysis  of  State  Submittal 

In  1971  the  USEPA  promulgated 
primary  and  secondary  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter, 
measured  as  “total  suspended 
particulate  matter”  or  “TSP”.  The 
primary  standards  were  set  at  260 
micrograms  per  cubic  meter  (pg/m^),  24- 
hour  average  not  to  be  exceeded  more 
than  once  per  year,  and  75  pg/m^, 
annual  geometric  mean.  The  secondary 
standeud,  also  measured  as  TSP,  was  set 
at  150  pg/m^,  24-hour  average  not  to  be 
exceeded  more  than  once  per  year. 

On  July  1, 1987  (52  FR  24634), 

USEPA  promulgated  changes  to  the 
particulate  matter  (PM)  standards. 
Specifically.  USEPA  replaced:  (1)  TSP 
as  the  indicator  for  determining 
attainment  of  PM  standards  with  a  new 
indicator  that  consists  of  measuring 
only  particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMio):  (2)  the  24-hour 
primary  TSP  standard  with  a  24-hour 
PMio  standard  of  150  pg/m^,  with  no 
more  than  one  expected  exceedance  per 
year;  (3)  the  annual  primary  TSP 
standard  with  a  PMio  standard  of  50  pg/ 
m^;  and  (4)  the  secondary  TSP  standa^s 
with  24-hour  and  annual  PMio 
standards  that  are  identical  in  all 
respects  to  the  primary  standards. 

The  PMio  indicator  was  selected  since 
it  includes  all  the  particles  small 
enough  to  cause  the  adverse  health 
effects  associated  with  breathing 
particle-laden  air.  'These  smaller 
particles  are  detrimental  to  human 
respiratory  health  due  to  their  ability  to 
penetrate  the  sensitive  alveolar  regions 
of  the  lung. 

Section  107(d)(4)(B)  of  the  Qean  Air 
Act  (CAA)  as  amended  on  November  15, 
1990,  expressly  provides  that  any 
designation  for  particulate  matter 
(measured  in  terms  of  TSP)  that  the 
Administrator  promulgated  pursuant  to 
section  107(d),  prior  to  the  date  of 
enactment  of  the  1990  Amendments, 
shall  remain  in  effect  for  purposes  of 
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impiamenting  tha  maximum  aUowable 
concantratkms  of  paitioulats  matter 
(measured  in  terms  of  TSP)  pursuant  to 
section  163(b).  until  the  Adminlstratn' 
determines  thk  such  designation  is  no 
longer  necessary  for  that  purpose.  In 
comparison,  section  107tdK3)  of  die 
amended  Act  sets  out  the  requirements 
governing  area  redesi^alion.  For 
example,  section  107(dK3)(A)  indicates 
the  b^s  upon  which  US^A  may 
initiate  a  redesignation  and  sections 
107(d1(3MA)-<D)  specify  the  affected 
State's  role  in  the  designation  process 
including  authority  for  the  State  to 
initiate  the  process.  Sections 
107(d)(3)(E)  and  (F)  set  out  restrictions 
which  apply  to  rerfesigTiation  of  a 
nonattainment  area.  Section  107(d)(3)(E) 
prohibits  redesignation  of  an  area  from 
nonattainment  to  attainment  unless  five 
specified  conditions  are  met.  Section 
107(d)(3)(F)  of  the  Act  prohibits 
redesignation  of  an  area  from 
nonattainment  to  unclassifiable. 

It  is  the  view  of  tha  USEPA  that  the 
purpose  for  the  TSP  designations, 
elaborated  in  section  107(d)(4),  evinces 
a  Congressional  intent  which  is  largely 
different  fitun  the  purpose  for  the 
redesignatioD  requirements  specified  in 
section  107(d)(3).  Section  107(d)(4) 
indicates  that  Congress  envision^  that 
USEPA  would  keep  the  TSP 
designations  for  the  narrow  purpose  of 
implementing  tha  particulate  matter 
increments  measu^  in  terms  of  TSP. 

Section  107(d)(3)  is.  in  pert,  directed 
to  limiting  redesignation  consistent  with 
the  statute’s  air  quality  goals  by 
ensuring,  for  example,  that  before  a 
nonattainmant  area  is  redesignated  to 
attainment,  the  applicable  Sff 
requirements  have  been  implemented 
and  the  area  has  attained  the  applicable 
National  Ambient  Air  Quality  Standards 
(NAAQS).  These  requirements  make 
sense  and  have  force  where  there  are 
NAAQS  in  place.  However,  there  are  no 
TSP  NAAQS  and  there  is  no  TSP 
directed  SIP  program.  While  at  this  time 
USEPA  believes  that  a  TSP  desi^ation 
may  be  necessary  to  implement  the 
particulate  matter  increments,  this 
narrow  purpose  can  be  fostered  by  any 
designation  For  TSP.  Accordin^y,  we 
believe  it  is  reasonable  td  condu^  that 
TSP  resadignations  are  not  subject  to  the 
section  10^d)(3)  requirements.  Thus, 
among  other  things,  an  area  could  be 
redsignated  fixun  nonattainment  to 
unclassifiable  for  TSP.  However,  an  area 
such  as  the  Illinois  redesignation 
request,  which  is  the  subject  of  this 
rulemalung,  may  be  concurrently 
eligible  for  redesi^iation  to  attainment 
with  no  additional  requirements  for  air 
quality  analysis.  This  is  not  intended  to 
suggest  that  these  redesignations  are 


exempt  from  rulemaking  requirements, 
generally.  The  TSP  redesignations  are 
subject  to  the  notice-and-comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  and, 
therefore,  the  applicable  rulemaking 
procedures  should  be  observed. 

If  a  State  submitted  a  Sfi*  revision  for 
an  area  after  its  TSP  nonattainment 
designation  was  revised  and  the  area 
also  is  unclassifiable  for  PMio,  then 
section  193  would  not  apply  because 
there  would  be  no  particulate  matter 
nonattainment  designation  for  the  area. 
However,  that  SIP  revision  would  be 
subject  to  review  under  section  110(1) . 
and  must  not  interfere  with  the 
requirements  of  hte  Act.  For  example, 
the  revision  roust  not  interfere  with  the 
reqiiirement  of  the  Act  to  ensure 
maintenance  of  the  PMio  NAAQS  (see, 
e.g.,  section  110(aKl))-  Similarly,  there 
are  section  110(1)  implications  if  the 
State  TSP  plan  for  an  area  contains 
provisions  which  modify  the  plan 
automatically  upon  approval  of  a  TSP 
redesimation  by  USEPA.  The  USEPA 
should  not  redesignate  the  area  unless 
USEPA  has  adequate  assurance  that  the 
modifications  flowing  fiom  the 
redesignation  will  not  interfere  with  any 
requirement  of  the  Act,  such  as 
maintenance  of  the  PMio  NAAQS.  Thus, 
if  a  TSP  pain  revision  either  submitted 
to  USEPA  for  approval  or  automatically 
occurring  upon  redesignation  would 
resuh  in  a  significant  increase  in 
particulate  matter  emissions  then,  prior 
toapproval  of  either  action,  air  quality 
analyses  should  be  conducted  to  assess 
the  potential  impact  on  continued 
maintenance  of  the  PMio  NAAQS. 

Illinois’  submittal  is  consistent 
withthese  rquirements.  REdesignation  of 
these  areas  will  have  no  effect  on  the 
maintenance  of  PMio  NAAQS  since  no 
TSP  emission  limits  will  change  as  a 
result  of  the  redesignation. 

III.  Rulemaking  Action 

Based  on  the  information  contained  in 
the  State’s  November  13. 1992, 
submittal,  USEPA  is  approving  Illinois’ 
request  to  revise  area  ^signations  for 
TSP.  Because  U^PA  considers  today’s 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  adlion  will  become 
effective  on  May  4, 1993.  Howver,  if  we 
receive  notice  by  April  5. 1993  tha 
someone  wishes  to  submit  adverse 
comments,  then  USEPA  will  publish:  (1) 
A  notice  that  withdraws  the  action:  and 
(2)  a  notice  that  b^ins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  comment  period. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  spedfic 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Sedion  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA’s 
request. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  mitities.  S  U.S.C  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not'have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  redesignation  does  not  impose 
any  new  requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  The 
Administratorcertifies  that  the  approval 
of  the  redesignation  request  will  not 
affect  a  substantial  number  of  small 
entities. 

The  Agency  has  reviewed  this  request 
for  redesignation  from  nonattainment  to 
attainment  for  conformance  with  the 
provisions  of  tlte  1990  Amendments 
enacted  on  November  15. 1990.  *1116 
Agency  has  determined  that  this  action 
conforms  with  those  requirements. 

Under  section  307(bKl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  4, 1 993. 
Filing  a  petition  for  reconsideration  by 
the  A^inistr^or  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  die 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks, 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated;  February  22. 1993. 

David  A.  Ullrich, 

Acting  Regional  Administrator. 

IFR  Doc.  93-5105  Filed  3-4-93;  8:45  ami 
BiLUNO  cooc  aeeo-so-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  1 

[OST  Docket  No.  1 ;  Arndt  1-259] 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegation  to  the 
Commandant,  United  States  Coast 
Guard 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  has  delegated  to  the 
Commandant.  United  States  Coast 
Guard,  the  authority  contained  in  33 
U.S.C.  1226  to  prevent  or  respond  to 
acts  of  terrorism  and  in  46  U.S.C.  app. 
1803  to  assess  the  state  of  security 
standards  at  foreign  ports.  The  Code  of 
Federal  Regulations  does  not  reflect  this 
delegation;  therefore,  a  change  is 
necessary. 

EFFECTIVE  DATE:  March  5. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
John  P.  Sifling,  Port  Safety  &  Security 
Division,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection 
(202)  267-0491,  U.S.  Coast  Guard,  2100 
Second  Street,  SW.,  Washington,  DC 
20593;  or  Mr.  Steve  Farbman,  Office  of 
the  Assistant  General  Coimsel  for 
Regulation  and  Enforcement,  G-50, 

(202)  366-9307,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Transportation  has 
delegated  to  the  Commandant,  United 
States  Coast  Guard,  the  authority 
contained  in  33  U.S.C.  1226  to  prevent 
or  respond  to  acts  of  terrorism  and  in  46 
U.S.C.  app.  1803  to  assess  the  state  of 
security  standards  at  foreign  ports.  The 
Code  of  Federal  Regulations  does  not 
reflect  this  delegation:  therefore,  a 
change  is  necessary. 

Since  this  amendment  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
unnecessary,  and  it  may  be  made 
effective  in  fewer  than  30  days  after 


publication  in  the  Federal  Register. 
Therefore,  this  final  rule  is  effective 
upon  publication  in  the  Federal 
Register. 

List  of  Subjects  in  49  CFR  Part  1 
Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  1~[AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322. 

2.  Section  1.46  is  amended  by  adding 
a  new  paragraph  (xx)  to  read  as  follows: 

§1.46  Delegations  to  Commandant  of  the 
Coast  Guard. 

***** 

(xx)  Carry  out  the  functions  and 
exercise  the  authority  vested  in  the 
Secretary  by  33  U.S.C.  1226  to  prevent 
or  respond  to  acts  of  terrorism  and  46 
U.S.C.  app.  1803,  subsections  (a)  and 
(b),  to  assess  the  state  of  security 
standards  at  foreign  ports.  This 
authority  may  be  redelegated. 

Issued  on:  February  26, 1993. 

Federico  F.  Pena, 

Secretary  of  Transportation.  ^ 

(FR  Doc.  93-5082  Filed  3-4-93;  8:45  am] 
BILUNO  CODE  4S10-S2-M 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Docket  HM-20a,  Arndt  No.  107-26  ] 

Hazardous  Materials  Transportation 
Registration  and  Fee  Assessment 
Program  Technical  Revision 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule;  technical  revision. 

SUMMARY:  On  July  9, 1992,  a  final  rule 
was  published  which  established  a 
national  registration  program  for 
persons  engaged  in  the  offering  for 
transportation  and  transportation  of 
certain  categories  and  quantities  of 
hazardous  materials  in  intrastate, 
interstate,  or  foreign  commerce.  This 
document  revises  certain  provisions  of 
the  registration  program  based  on  a 
correction  contained  in  the  Pipeline 
Safety  Improvement  Act  of  1992,  and 
provides  regulatory  relief  by  permitting 
payment  of  registration  and  processing 
fees  by  personal  checks  and  by 


removing  a  recordkeeping  requirement 
for  documents  showing  payment  of 
these  fees. 

EFFECTIVE  DATE:  March  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  S.  Nalevanko,  Office  of 
Haz^ous  Materials  Planning  and 
Analysis  (202)  366-4109,  or  Beth  Romo, 
Office  of  Hazardous  Materials  Standards 
(202)  366-4488,  Hazardous  Materials 
Safety,  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION:  On  July  9, 
1992,  RSPA  published  a  final  rule  imder 
Docket  HM-208  (57  FR  30620], 
establishing  a  national  registration 
program,  as  mandated  by  Congress  in 
the  1990  amendments  to  the  Hazardous 
Materials  Transportation  Act,  for 
persons  engaged  in  the  offering  for 
transportation  and  transportation  of 
certain  categories  and  quantities  of 
hazardous  materials  in  intrastate, 
interstate,  and  foreign  commerce. 
Persons  subject  to  the  registration 
program  are  required  to  annually  file  a 
registration  statement  with  RSPA  and 
pay  an  annual  fee  of  $300,  $250  of 
which  is  to  fund  a  nationwide 
emergency  response  training  and 
planning  grant  program  for  States,  local 
governments,  and  Indian  tribes  and  $50 
of  which  is  to  offset  DOT  processing 
costs.  An  initial  filing  deadline  of 
August  31. 1992  was  imposed  for  filing 
the  registration  statement  and  paying 
the  fee.  The  regulation  requires  payment 
of  the  registration  and  processing  fee  by 
certified  check,  cashier’s  check,  money 
order,  or  by  a  VISA  or  Master  Card. 

Numerous  persons  subject  to  the 
registration  requirements  stated  that  it  is 
easier  for  them  to  pay  by  personal 
checks  and  suggested  that  RSPA  accept 
personal  checks  also.  RSPA  did  accept 
some  personal  checks  during  the  initial 
registration  period  and  found  this  to  be 
a  generally  acceptable  method  of 
payment.  Therefore,  §  107.616(b)  is 
revised  to  include  personal  checks. 
RSPA  also  recognizes  that  many  banks 
no  longer  return  cancelled  che^  to 
account  holders.  Therefore,  RSPA  is 
removing  the  requirement  in 
§  107.620(a)(2)  for  persons  to  maintain  a 
copy  of  the  certified  check,  cashier’s 
che^,  money  order,  or  a  copy  of  the 
credit  card  billing  statements  showing 
payment  of  the  registration  and 
processing  fee. 

The  registration  program  is  focused 
on  persons  who  offer  for  transportation 
or  transport  certain  hazardous  materials 
which  pose  a  heightened  safety  risk 
either  because  of  their  hazardous  nature 
or  because  they  are  packaged  in  larger 
quantities.  Persons  subject  to  the 
registration  program  are  those  engaged 
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in  ofisring  for  tsanspoitBtiaB  or 
transpoftiiig:  (1)  ifi^way  route- 
controlled  quantities  of  Class  7 
(radioactiire)  materials;  (2)  man  than  2S 
kilograms  (55  pounds)  of  Division  1.1. 

1.2,  or  1.3  (Class  A  or  Class  B 
explosives)  materials  in  a  motor  vehicle, 
rail  car.  or  transport  container;  (3)  more 
than  one  liter  (1.06  quarts)  per  package 
of  a  material  extremely  toxic  by 
inhalation:  (4)  a  hazaraous  material  in  a 
bulk  packa^  having  a  capacity  equal  to 
or  gTMter  than  13,248  lit^  (3,500 
gallons)  or  more  than  13.24  cubic  m^ers 
(468  cubic  feet);  and  (5)  a  shipment  of 
2170  kilograms  (5.00b  pounds)  or  more 
of  a  class  of  a  hazardous  material  for 
which  placarding  of  a  vehicle,  rail  car, 
or  frei^  container  is  required.  As  it 
applies  to  the  registration  program, 
"sUpment’*  means,  and  is  limited  to. 
the  hazardous  material  being  offered  or 
loaded  at  one  loading  fedlity. 

In  the  preamble  to  the  July  9  final 
rule,  R^A  stated  that  on  May  8. 1992. 
the  Secretary  of  Transportation  formally 
proposed  amendment  of  49  App.  U.S.C 
IBOMcKlMQ  to  eliminate  registration  of 
farmers  transporting  aramonia  in  niirse 
tanks.  RSPA  also  noted  the  likelihood 
that  confusion  shout  the  applicability  of 
this  rule  existed  among  fatmeis  and 
other  transporters  of  hazardous 
materials  weighing  more  than  2,170  kg 
(5,000  potmds)  in  a  bulk  padmging, 
container  or  tank  with  a  capacity  Ihm 
than  13,248  liters  (3,500  gallons).  To 
alleviate  this  problem,  R^A  delayed 
application  or  this  rule  to  timse  perstms 
until  July  1, 1993  by  providing  an 
exc^ion  in  §  107.601(d). 

Anar  publication  of  the  final  rule, 
RSPA  received  hundreds  of  telephone 
calls  from  persons  indicating  confusion 
about  the  applicability  of  the  rule  to 
fanners  and  other  persons  ofiering  or 
transporiiitg  hazardous  auterials 
weighing  more  than  5,000  pounds  in  a 
“small**  bulk  packaging,  container  or 
tank  (i«..  vrith  a  capacity  less  than  3,500 
gallons),  such  as  a  nurse  tank.  In  a  July 
28. 1992  dmificarion  document,  R^A 
explained  that,  under  paiagrafA  (d)  of 
§  107.601,  any  hazardous  material 
ofiered  for  tran^Mxtsition  or  transporled 
in  a  bulk  packa^ng  having  a  capacity 
equal  to  orgreaterthan  3,500  gallons  (or 
grestaK  than  468  cubic  feet)  issubfectto 
registration  raquiremeDts,  even  when 
placards  are  not  retpuied.  RSPA  also 
clarified  that  until  July  1. 1993,  bulk 
packagings  having  a  capacity  c4  less 
than  3300  galions  (such  as  a  nurse  tank 
which  is  lii^ted  to  3300  gaUons  or  less 
under  49  CFk  173.31S(m))  are  not 
aubiact  to  ragistratioo  requiremants. 
Fuitbarroore,  in  an  August  21. 1992 
revised  final  rule.  RSPA  aditoiially 
revised  §  107301(d)  and  (a)  to  ciarify 


that  pangtopb  (a)  applies  only  to  non¬ 
bulk  afaipments  an^  July  1, 1993. 

Ihe  Pipeline  Safety  Improvemmrt  Act 
of  1992,  Public  Law  102-508,  was 
signed  by  the  President  on  October  24, 
1992.  A  correction  appears  in  *ntle  V. 

Sec.  S03(aKl)  of  the  Act,  which  amends 
section  106(cKiMC)  of  the  Hazardous 
Materials  Transportation  Act  hy 
inseiting  the  wording  “(in  other  than  a 
bulk  packaging)“  after  “5300  pounds  or 
more**.  This  statutory  chcmge  requires 
that  RSPA  revise  49  CFR  107.601(e)  to 
permanently  limit  the  applicability  of 
paragraph  (e)  to  non-bulk  packagings. 
Therefore,  R^A  is  revising  §  107.601(e) 
to  mirror  the  statutory  language.  This 
revision  eliminates  tJ^  requirement  that 
persons  who  offer  or  transport  smaller 
bulk  peckagings  with  capacities  of  less 
than  3,500  gallons  or  468  cubic  feet 
register  with  RSPA  after  July  1. 1993. 

This  document  clarifies  and  revises 
certain  provisions  of  the  HMR.  These 
changes  impose  no  new  regulatory 
burdra  on  any  person  and  provide  relief 
from  existing  requirements.  Therefore, 
notice  and  public  comment  are 
unnecessary  and  good  cause  exists  to 
make  these  amendments  effective  leas 
than  30  days  following  pidJication. 

Rulemaking  AnalyaeB  and  Notices 

A.  Executive  Order  12291 

*rhis  final  rule  has  been  reviewed 
under  the  criteria  specified  in  §  1(b)  of 
Executive  Order  12291  and  is 
determined  not  to  be  a  major  rule. 
Althou^  the  underlying  rule  was 
considered  to  be  **signiiicant’'  under  the 
regulatory  procedures  of  the  Department 
of  Transportation,  this  document  is 
considered  to  be  ‘*nonsignificant*' 
because  it  corrects  a  provision  of  the 
final  rule  based  on  a  statutory  change 
that  limits  the  agency’s  discretion.  This 
final  rule  does  not  impose  additional 
requirements  and.  in  feet,  grants  relief  to 
some  persons  subject  to  the  rule.  The 
net  result  is  that  costs  imposed  under 
the  final  rule  publi^ed  in  the  Federal 
Register  on  July  9. 1992  are  reduced,  but 
without  a  reduction  in  safety  (57  FR 
30620).  The  original  regulatory 
evaluation  of  the  final  rule  was 
reexamined  but  was  not  modified 
because  the  changes  made  under  this 
rule  provide  limited  relief  and  thus  will 
result  in  minimal  economic  impact  on 
industry. 

B.  Executive  Order  12612 

This  action  has  been  analyzed  in 
acxxxdance  with  Executive  Order  12612 
(“Federalism’*).  States  and  local 
governments  are  “persons"  under  the 
HMTA,  but  are  specifically  exempted 
from  the  requirement  to  file  a 


regisfretion  statement.  The  regulations 
bwein  have  no  substantial  offsets  on  the 
States,  on  the  current  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  registratiem 
regulation  has  no  preemptive  effect  R 
does  not  impair  the  ability  of  States, 
local  governments  or  Indian  tribes  to 
impose  their  own  fees  or  registration  or 
permit  requirements  on  intrastate, 
intentate  or  feueign  offerors  or  carriers 
of  hazardous  materials.  Therefore, 
preparation  of  a  Fedeialism  Assessmeot 
is  not  warranted. 

C.  Impact  on  Small  Entities 

Based  on  information  concerning  size 
and  nature  of  entities  likely  to  be 
affected  by  this  rule.  I  certify  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
R^ulatory  Flexibility  Ad.  The  rule  will 
have  no  direct  impact  on  small  units  of 
government. 

D.  Paperwork  Reduction  Act 

Under  49  App.  U.S.C  1805,  the 

infrumation  management  requirements 
of  the  Paperwork  Reduction  Act  (44 
U.3.C.  350t  et  seq.)  do  not  apply  to  this 
rule. 

E.  Regulation  Identification  Number 
(RIN) 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatmy 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

F.  National  Environmental  Policy  Act 

This  final  rule  has  been  reviewed 

under  the  National  Environmental 
Policy  Ad  (42  U.S.C.  4321  et  seq.)  and 
does  not  require  an  environmental 
impad  statement 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  nuiterials 
transportation.  Penalties,  Reporting  and 
recordkeeiping  requirements. 

In  coosKieration  of  the  foregoing.  49 
CFR  pert  107  is  amended  as  foUowr. 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  App.  U3.C  1421(c):  49  App. 
U.S.C  1M)2. 1804, 1805, 1806, 1808-1811, 


Fvdaral  Rtg^slfir  If  Vot.  Noi  42  h  Flrida]i..  Ilardk  5v  t  Riitas  and  E^pobtlona 


181St  PubUc  Law  aa-STOk  80  Stet  OSd^lAa 
US.C  tfiSa^L  16551;  4»CFR  1.45 and  UO 
and  app.  A^4aCFRpaEtl.. 

2.  in  §  107.601.  paragraph.  is. 
revised  to  read  a&  fiollows: 


Mfei.  Nakama’s  triaphone  number  is: 
C202]t36&-^99Z. 

SUPPLEMEKTART  P^ORIMTION:  The  final 
rule  revises  the  regulations  on  the 
organization  and  delegations  of  powers 
and  duties  within  the  National  ^ghway 
Ttafiic  Safety  Administration  (NHTSAl 
to  reflect  a  change  in  the  title  of  an 
agency  official.  The  official  formerly 
known  as  the  Managing  Director  is  now 
known  a&the  Executive  Director. 
Accordingly,  all  reforences  in  part  501 
to  "Managing  Dfrectoi”  have  been 
revised  to  read  "Executive  Director." 

The  amendments  set  forth  below 
relate  solely  to  a  chmige  in  title  of  a 
NHTSA  official,  md  hmre  no 
substantive  regulatory  efiect  As  matters 
relating  to  agency  management,  thi^  are 
not  covered  by  the  notice  and  comment 
or  the  effective  date  requirements  of  the 
Administrative  Procedure  Act.  In 
addition,  they  are  not  covered  by 
Executive  Order  12291  orthn 
Department  of  Transportation’s 
regulatiaty  policies  procedures. 
Notice  and  the  opportimity  for  corameat 
are,  therefore,  not  required,  and  ffieee 
amendmmits.are  eiffia^ve  immetbately 
upon  publication  in  the.  Federal 
Register. 

List  of  Subjects  in  49  CFR  Part  SOI 

Authority.  Delegations. 

In  consideration  of  the  foregoing.  49 
CFR  part  501  ia  amended  as  f^lows: 

PART  5Q1-iAMENOEO] 

l..The  authority  citation  for  part  SOI 
continues  to  read  as  follows;. 

Aathorily:  40  U.S.C.  aecttanstOS  andSllt 
deleg^on  of  authority  at  49  CFR  1.50; 

S§  501.1, 501.4.  501.5.  501.7,  501.8 
[Amemtedl 

2.  In  49  CFR  part  501.  remove  the 
words  "Managing  Director"  and  add,,  in 
their  place,  the  words  "Execudve 
Director"  in  the  fbUa%ving  places: 

tal  Section  501.3(a)(3)' paragraph 
hea^ng; 

(b)  Section  501.4(b):. 

(c)  Swtion  501.5(ia); 

(d)  Section  501.S(b); 

(^  Section  501.7  introductmy  text; 

(f)  Section  SOI.  8(b)  paragraph 
heading,  and 

(g)  Section  SQt.8(b). 

Issued  on:  March  Z,  1993. 

HoMwrd  M.  Smolkin, 

Execu  five  Dinctar. 

IFR-Doc.  93<-5Ul  Piled.  ar4-Q3;  8:4SaiQlr 
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it07A01  Applicability. 

*  *  •  •  4b 

(e)  A  shipment  in  other  than  a  bulk 
packaging  of  2,268  kg  (5,000  pounds) 
gross  weight  or  more  of  one  class  of 
hazardous  materials  for  which 
placarding  of  a  vehicle,  rail  car.  or 
freight  container  is  r^uired  for  that 
class,  under  the  provisions  of  subpart  F 
of  part  172  of  this  chapter.  For 
applicability  of  this  subpart,  the  term 
"shipment"  means,  and  is  further 
limited  to,  the  hazardous  material  being 
offered  or  loaded  at  one  loading  fiacility. 

§107.616  [Amended} 

3.  In  §:  10-7.616,  in  paragraph  (b)',.  the 
wording  “personal  check."  is  added 
immediately  after  "caper’s  check,” 
and  before  "or  money  order". 

§107.620  [Amended] 

4.  In  §  107.620,  the  word- "and"  is 
added  at  the  end  of  paragraph  (aKl)i 
paragra{^  (a)(2)  is  removed  and 
paragraph  (a)(3)  is  redesignated  aa 
pana^ph.  (e)(2); 

Issued  in  Washington,  DC,  on  March  2, 
1993,  under  the  authority  delagated:  in  49 
CFR  pact 

Rose  A.  MkJliimy, 

Acting  Administrator,  Research  and  Special' 
Programs  Administration. 

IFR  Doc.  93^136  Piled  3-4-93;  8:45  am) 
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Natlonat  Highway  Traffic  Safl^y 
Administration 

49  CFR  Part  501 

Organization  and  Delegation' of  PtMiwefa 
and  Duties 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA);  DOT. 
ACTION:  Final  rule; 

SUMMARY:  This  final  rule  revises  the 
regulations  on  the  organization  and 
delegations  of  powers  and  duties  within 
the  National  Highway  Traffic  Safety 
Administration  to  re^ct  a  change  in  the 
title  of  an  agency  official.  The  NHTSA 
official  formerly  known  as  the  Managing 
Director  is  now  known  as  the  Executive 
Director. 

EFFECTIVE  DATE:  Match  5,  1993. 

FOR  FURTHER.  MFQRUATIOM  CONTACT: 
Dorothy  Nakama,  Office  of  Chief 
Couns^  NHTSA.  400  Seventh  Street 
SW.,.iioom  5319!;.  Washin^m  DC  20500. 


4ftCFRMSi2 

[Docket  No.  7S-40;  Hotice  4§ 

RIN  2127>AEt8 

Insurancs  Cost  Infonmrtlon  RegulaMoR 

AGENCY:  National  Hii^way  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  notice  amwids  49  CFR 
part  582,  Insurance  Cost  Information 
Regulation,  to  implement  secdon  201(«)^ 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  by  requiring  new  car 
dealers  to  ffistribute  to  prospective 
customers  comparative  inrarance  coat 
information  that  is  prepared  and 
providad  annually  by  NHTSA  firom  date 
compiled  by  die  Hi^way  Loss  Data 
bradtute  t'HLDI").  Tliis  notice  also  sets 
forth  a  sample  form  for  prelentation  of 
the  HLDI  inibnnation.  I^ese 
amendmonta  may  assist  pitmiective 
purchasers  in  comparing  dimrwicaa  in 
passenger  vehicle  collision  loss 
experience  diat  couM  afiect  auta 
insurance  costs. 

EFFECTIVE  DATE:  These  amendments  are 
elective  April  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee,  Office  of  Market  bicantives, 
NHTSA,  400  Seventh.  Street  SW., 
Washington.'DC  20590  (202-366-4936). 

SttPPUMENTARY  MFORMMXMlr 
Background 

Section  20tfe)  of  the  Motor  Vriiide- 
In  formation  mid  Cost  Savings  Act 
("Act");  IS  194Ke).  at^estbat 
the  Secretary  (of  Transpmtatioa)  shall 
by  rule  establidi  procedures  lecpiiring 
automobile  dealers  to- distribute  to 
prospective  purchasers  informatioa 
developed  by  the  Seeretaiy  and 
provide  to  the  daelwr  which  compares 
differances  hi  insurance  coats  for 
different  makes  (md  models  of  passwiget 
motor  vehicles  based  upon  differences 
in  damage  susceptibila^  mid 
crashwordiiness. 

The  authority  to  carry  out  this 
provision  has  bemi  delegated  to  the 
NHTSA  Administrator.  49  CFR  l.SQ(fh 

On  January  31, 1975,  NHTSA  isau^ 
49  CFR  part  5B2,  Insurance  Cost 
Information  R^iladon  (40-111 4918). 
Part  582  requires  that  autamobile 
dealers  "m^e  availtdile  to  prospective 
purchasers  inftHmation  reflecd^ 
difference  in  insnsance-costs  ftir 
different  inures  and  modela  of  passenge 
motor  vehicles  based  upon  differances 
inidamage  suaceptihility  and 
crashworthineas,"'bat  doesnot  cnntaiit 
any  specific  informatiatt:  dint  deelats 
must  provide.  Rather,  §  582.5  imkcstad 
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that  the  information  would  be  provided 
at  a  later  date.  This  Final  Rule 
complements  the  1975  rule  and 
completes  the  implementation  of 
section  201(e)  by  specifying  the 
particular  information  to  be  made 
available  and  the  form  in  which  it  is  to 
appear. 

This  rulemaking  proceeding 
commenced  in  response  to  a  lawsuit 
filed  in  September  1990  by  (Consumers 
Union  of  the  United  States  (“CU”) 
against  the  Secretary  of  Transportation 
and  the  Administrator  of  NHTSA  to 
compel  the  agency  to  "develop  and 
ensure  disclosure  of  comparative 
insurance  cost  information”  in 
accordance  with  section  201(e). 
Consumers  Union  v.  Card,  No.  90-2369 
(D.D.C.,  filed  September  26, 1990).  In 
response  to  this  lawsuit,  agency  officials 
met  with  representatives  of  CU  and  the 
Insurance  Institute  for  Highway  Safety 
(“IIHS”)  and  further  scrutinized 
insurance  data  in  an  efiort  to  determine 
if  there  is  a  correlation  between 
insurance  premiums  and  vehicle 
crashworthiness  and/or  damage 
susceptibility.  Following  em  informal 
inquiry  into  the  methods  used  by 
insurance  companies  to  set  premiums 
for  collision  coverage,  NHTSA 
tentatively  concluded  that  collision  loss 
experience  data  collected  and  reported 
by  the  Highway  Loss  Data  Institute 
(“HLDl”)  are  the  best  available  indicator 
of  the  effect  of  damage  susceptibility  on 
insurance  costs,  but  that  they  bear  no 
relationship  to  vehicle  crashworthiness. 
On  November  7, 1991.  NHTSA 
published  a  proposal  to  require  that 
dealers  of  new  automobiles  make 
available  to  prospective  purchasers 
collision  loss  experience  data  that  HLDI 
collects,  updates,  and  publishes 
annually.  56  FR  56963. 

HLDI's  most  recent  statistics  are  based 
on  insurance  claim  and  coverage  data 
furnished  by  Aetna  Life  and  Casualty 
Co,  Allstate  Insurance  Co.,  Fireman’s 
Fund  Insurance  Co.,  Government 
Employees  Insurance  Company 
("GEICO”),  Kemper  Corp.,  Liberty 
Mutual  Insurance  Co.,  Nationwide 
Mutual  Insurance  Co.,  The  Prudential 
Insurance  Co.,  Safeco  Corp. 

(“SAFECO”),  State  Farm  Mutual 
Automobile  Insurance  Co.,  The 
Travelers  Corp.,  and  United  Services 
Automobile  Association  (“USAA”). 

This  data  base,  representing  the 
combined  experience  of  companies  that 
write  approximately  45  percent  of  all 
automobile  insurance  policies 
nationwide,  is  large  enough  to  provide 
detailed  and  statistically  significant 
information  about  most  passenger  motor 
vehicles. 


HLDI’s  glossy  color  pamphlet,  entitled 
Injury  and  Collision  Loss  Experience  by 
Make  and  Model,  which  is  published 
each  September,  has  reflected  the 
collision  loss  experience  of  various 
vehicle  makes  and  models,  for  the  two 
model  years  that  immediately  preceded 
the  compilation  of  the  report  (as  well  as 
personal  injury  loss  experience  for  the 
three  model  years  that  immediately 
preceded  the  compilation  of  the  report.) 
For  example,  the  ^ptember  1991  HLDI 
pamphlet  includes  collision  information 
ft-om  the  1989-1990  model  years.  (HLDI 
has  informed  NHTSA  that  as  of 
September  1992,  this  pamphlet  will 
report  collision  data  for  three  model 
years.)  HLDI  also  publishes  updated, 
three-year  data  (collision  experience 
only)  each  December,  in  a  b^klet 
entitled  HLDI  Insurance  Collision 
Report. 

NHTSA  proposed  to  require  that 
dealers  make  available  the  collision  data 
category  horn  HLDI’s  September 
pamphlet  which  reflects  the  relative 
"average  loss  payment  per  insured 
vehicle  year.”  Those  combined  data 
appeared  to  be  the  best  available 
reflection  of  "differences  in  insurance 
costs  *  *  *  based  upon  difierences  in 
damage  susceptibility”  that  Congress 
directed  NHTSA  to  require  dealers  to 
provide  to  consumers  in  section  201(e) 
of  the  Act. 

NHTSA  proposed  to  require  dealers  to 
present  this  information  in  a  set  format, 
which  would  include  introductory  text 
as  well  as  a  table  of  data.  With  respect 
to  the  table,  the  agency  proposed  to 
group  vehicles  by  type  and  size  and  to 
list  vehicle  makes  and  models  falling 
within  a  particular  group  in  alphabetical 
order.  The  agency  also  proposed  text 
that  would  explain  the  HLDI  data  and 
the  limitations  on  its  use  that  result 
from  the  fact  that  most  of  the  factors 
associated  with  determining  the  cost  of 
automobile  insurance,  except  for  the 
vehicle’s  value,  are  not  directly  related 
to  the  vehicle  itself.  The  proposed  text 
would  also  inform  consumers  that 
information  on  vehicle  crashworthiness 
in  frontal  collisions  is  available  from 
NHTSA  through  its  New  Car 
Assessment  Program  ("NCAP”),  and 
advise  consumers  to  contact  insurance 
companies  directly  to  ascertain  the 
actual  premiums  that  would  be  charged 
for  particular  vehicles.  NHTSA  stated  its 
intention  to  publish  HLDI’s  September 
data  each  fall  in  the  Federal  Register, 
tuid  to  require  dealers  to  make  the  data 
available  to  prospective  purchasers 
within  30  days  of  publication. 

In  response  to  this  proposal,  NHTSA 
received  fifteen  comments.  Several 
comments  questioned  the  proposal  to 
rely  on  HLDI  data,  for  a  variety  of 


reasons,  and  two  proposed  that  data 
other  than  die  HLDI  data  be  distributed. 
In  addition,  most  comments  suggested 
that  NHTSA  publish  the  data  in  booklet 
form  and  distribute  the  booklets  to 
dealers,  rather  than  merely  making  the 
data  available  to  dealers  for  publication 
and  distribution  to  prospective 
purchasers.  Two  automobile 
manufacturers  and  two  trade 
associations  proposed  that  the  data  be 
distributed  by  insurance  companies 
rather  than  by  automobile  dealers. 

A.  Choice  of  Data  Source 

Ford  Motor  Company  ("Ford”), 
General  Motors  Corporation  ("GM”),  the 
National  Automobile  Dealers 
Association  ("NADA”),  Chrysler 
Corporation  ("Chrysler”),  Mercedes- 
Benz  of  North  America,  Inc.  ("MBNA”), 
the  Motor  Vehicle  Manufactvirers 
Association  of  the  United  States 
(“MVMA”),  Volkswagen  of  America, 

Inc.  ("VWoA”),  Tech-Cor,  Inc.  (“Tech- 
Cor”),  (an  affiliate  of  Allstate  Insurance 
Company),  and  the  Association  of 
International  Automobile  Manufacturers 
("AIAM”),  questioned  the  agency’s 
proposed  use  of  the  HLDI  data.  Of  these 
AIAM,  Chrysler,  Ford,  and  MBNA 
opposed  the  proposed  amendment  to 
part  582,  while  the  other  commenters 
indicated  their  reasons  for  believing  that 
the  HLDI  data  were  of  limited 
usefulness  to  consumers  and,  in  some 
instances,  suggested  alternative 
approaches.  NADA,  a  trade  association 
that  represents  approximately  20,000 
automobile  dealers  nationwide, 
expressed  the  belief  that,  although  the 
HLDI  data  would  probably  be  of  only 
little  use  to  consumers,  the  distribution 
of  the  HLDI  data  is  responsive  to  section 
201(e). 

CU,  the  Superintendent  of  the  Traffic 
Division,  City  of  Cheyenne,  Wyoming 
(“Cheyenne”),  Advocates  for  Highway 
and  Auto  Safety  (“Advocates”),  and 
HLDI  supported  the  proposed 
amendment.  All  four  of  these 
commenters  suggested  that  the  agency 
include  personal  injury  loss  data  as  well 
as  collision  or  damageability 
information  in  the  information  to  be 
provided. 

1.  Merits  of  HLDI  Data 

For  the  reasons  stated  in  the  NPRM, 
NHTSA  agrees  with  those  commenters 
who  claim  that  the  HLDI  data  are  of 
only  limited  usefulness  to  consumers. 
Much  of  insurance  ratesetting  is  based 
upon  driver-related,  rather  than  vehicle- 
related,  factors,  and  the  price  of  the 
vehicle  is  by  far  the  most  important 
vehicle-related  factor.  Moreover,  the 
HLDI  information  is  only  applicable  to 
the  collision  portion  of  ffie  insurance 


Federal  Register  /  Vol.  58,.  No.  42  /  Friday,  Msch.  5,  1:9^  /  Boles  aad  Ragnlatioiis 


12S47 


premium,  which  is  not  mandatory, 
varies  in  cost  depending  on  the  amount 
of  the  deductible  select^  by  the 
purchaser,  and  varies  horn  company  to. 
company. 

Despite  these  limitations,  the  HLDI 
data  appear  to  be  the  best  readily- 
available  source  oC  comparative 
information  on  automobile  damage 
susceptibility.  HLDI’s  “average  loss 
payment  per  insured  vehicle  year” 
statistic,  which  combines  two  other 
statistics  that  represent  “claim 
frequency”  and  “claim  cost,”  indicates 
the  average  loss  payment  per  vehicle  per 
year.  This  average  loss  payment  is 
reported  in  relative  terms,  with  100 
representing  the  average  for  all  vehicles. 
Usually,  the  patterns  reflected  in  these 
data  tend  to  be  relatively  stable  &om 
one  model  year  to  the  next  (for  the  same 
basic  model,  exclusive  of  redesigned 
models). 

Many  insurance  compani»  rely  on 
HLDI  data  to  seme  extent  in  establishing 
their  premiums  for  collision  coverage: 
they  use  the  data  to  adjust  die  vehicle's 
assigned  “base  rate”  (reflecting  price  or 
appraised  value)  upward  if  the  loss 
experimee  of  the  particular  model  is 
worse  than  average,  or  downward  if  the 
loss  experience  is  better  than  average. 

Differences  in  the  HLDI  data  among 
cars  of  the  same  size  and  body  style  may 
be  considerable.  For  example,  in  HLDI’s 
September,  1991  pamphlet,  among 
midsize,  two-door  models,  one  model 
had  a  relative  loss  payment  per  insured 
vehicle  year  of  70  (30%  better  than 
average),  and  the  worst  model  in  the 
same  group  had  a  relative  loss  payment 
rating  of  140  (40%  worse  than  average.) 

NHTSA  is  concerned  that  the  large 
percentage  differences  in  the  HLDI  data' 
could  possibly  mislead  consumers  into 
believing  that  the  insurance  premiums 
far  different  vehicles  will  vary 
significantly  from  car  to  car  on  the  basis 
of  damage  susceptibility.  This 
possibility  remains  even  though,  as 
described  below,  the  text  of  the  notice 
that  will  accompany  the  data  clearly 
describes  its  limitations.  Indeed,  doubt 
about  the  value  to  consumers  of  this 
type  of  information  is  the  primary 
reason  why  the  agency  did  not  complete 
its  implementation  of  section  201(e) 
until  CU  brought  its  lawsuit.  However, 
as  CU  has  noted.  Congress  has  directed 
the  agency,  in  section  201(e).  to  require 
dealers  to  provide  information  regarding 
the  effect  of  damage  susceptibility  on 
insurance  premiums,  and  the  HLDI  data, 
despite  their  limitations,  provide  the 
best  readily-available  source  of  such 
information. 


2.  HLDI  Data  Sources 

While  HLDI  does  not  publish  its 
“combined”  pamphlet  containing 
collision  and  personal  injury  loss  data 
until  SeptemW  of  the  calendar  year 
after  the  last  model  year  that  is  coveted 
in  the  pamphlet.  HLJ)1  also  publishes 
another  ballet,  which  contains 
updated  collision  loss  data  only,  in 
Etecember  of  each  year.  Because  the 
number  of  collision  loss  reports  far 
exceeds  the  number  of  personal  injury 
loss  reports,  the  “collision  only”  diata 
are  more  current  and  include  more 
vehicle  models  than  the  “combined” 
data.  NHTSA  has  concluded  that  HLDl’s 
December  Insurance  Collision  Report  is 
a  better  data  source  for  the  agency’s 
Insurance  Cost  Information  Regulation 
than  HLDI’s  September  Insurance  and 
Collision  Loss  Experience  By  Make  and 
Model  Year  pamphlet,  because  the 
December  booklet  contains  more  current 
data  and  covers  more  vehicle  models. 
Therefore,  NHTSA  has  decided  to  adopt 
HLDl’s  suggestion  in  its  comment  to  use 
the  December  publication  as  the  data 
source  for  this  regulation. 

3.  Limitations  of  Alternate  Data  Sources 

NHTSA  does  not  believe  that  Allstate 
Insxirance  Company’s  collision  repair 
cost  data,  whose  use  was  reconunended 
by  General  Motors  and  Tech-Cor, 
minimize  driver  factors  suHlciently  to 
warrant  relying  on  these  data,  which  are 
less  comprehensive  than  the  HLDI  data. 
Although  the  Allstate  data  present 
actual  repair  costs,  these  costs  do  not 
necessarily  reflect  damageabiUty,  but,  at 
least  in  the  case  of  luxury  cars,  may 
instead  reflect  the  ability  or  willingness 
of  luxury  car  owners  to  pay  higher 
repair  costs  than  other  owners. 
Moreover,  as  Tech-Cor,  an  affiliate  of 
Allstate,  noted  in  its  comments, 
Allstate’s  projections  are  based  on 
comprehensive  as  well  as  collision, 
claims  experience.  Because 
comprehensive  claims  relate  largely  to 
theft,  they  are  not  informaUve  with 
respect  to  damage  susceptibility  or 
crashworthiness,  and  they  could 
therefore  skew  the  results. 

B.  Format  of  Data  Presentation 

In  response  to  a  number  of  comments, 
NHTSA  has  reevaluated  its  proposal  to 
present  the  comparative  data  chart  in 
alphabetical  order.  Only  one  commenter 
(VWoA)  supported  an  alphabetical 
presentation  of  the  data.  Several  other 
commenters  suggested  prfi^nting  the 
data  in  a  format  that  ranks  the  vehicles 
in  each  class,  horn  the  best  to  the  worst 
(with  numerical  values  given  for  each). 
NHTSA  agrees  that  the  use  of  this 
ranking  system  should  assist  consumers 


in  evaluating  the  comparative 
performance  of  comparahle  vehicles, 
and  is  adopting  this  suggestion. 

C.  Mandatory  Accompanying  Text 

The  mandatory  text  that  is  to 
accompany  the  HLDI  data  is  designed  to 
explain  the  limitations  of  diat  data  as  a 
predictor  of  differences  in  insurance 
premiums.  Essentially.,  these  limitations 
result  from  tile  feet  that  most  of  the 
factors  that  insurance  companies  use  to 
establish  premiums,  except  for  the 
vehicle’s  value,  are  not  directly  related 
to  the  vehicle  itself.  ITius.  as  the  text 
explains,  the  fact  that  a  vehicle's 
historical  claims  experience  is 
somewhat  better  or  worse  than  that  of 
other  vehicles  in  its  class  may  not  be 
reflected  in  the  premium  that  a 
particular  insurance  company 
establishes  for  that  vehicle  and  a 
particular  driver,  and  if  it  is  reflected,  it 
is  likely  to  have  only  a  small  impact  on 
the  premium. 

Tne  text  also  expUcitly  urges 
consumers  to  contact  insurance 
companies  if  they  wish  to  obtain  precise 
information  about  actual  premiums  for 
particular  makes  and  models  of 
vehicles.  Previous  studies  by  NHTSA 
have  revealed  that  the  diffnence 
between  the  premiiuns  charged  by 
different  insurance  companies  for  the 
same  car  and  driver  is  greater  than  the 
difference  between  the  premiiuns 
charged  by  a  given  company  for 
comparably-valued  cars  that  have 
different  claims  experience.  NHTSA 
believes  that  the  text  should  help  to 
minimize  consumer  confusion  by 
providing  consumers  with  an 
understanding  of  the  limitations  and 
uses  of  the  HLDI  data. 

Several  commenters  believed  that  the 
wording  of  the  explanatory  text  that  wa& 
proposed  in  the  NPRM  was  too 
complex,  and  recommended  that  the 
text  be  simplified.  NHTSA  has  adopted 
this  recommendation  and  has  redrafted 
the  text.  Commenters  also 
recommended  a  vtuiety  of  specific 
changes  to  the  wording  of  the 
explanatory  text  NHTSA  has 
considered  all  of  these 
recommendations,  and  has  adopted 
changes  that  more  accurately  describe 
the  limitations  of  the  HLDI  ^ta. 

HLDI  suggested  that  all  references  in 
the  text  to  the  manner  in  which 
insurance  companies  set  auto  insurance 
premiums  be  deleted,  because  the 
process  of  setting  premiums  is  too 
complex  to  summarize  succinctly. 
However,  NHTSA  has  concluded  that 
the  summary  information  provided  in 
the  text  could  improve  consumers 
understanding  of  the  limitations  of  the 
data  and  is  unlikely  to  confrise  my 
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reader.  Thus,  the  agency  is  not  adopting 
HLOi’s  suggestion. 

A  number  of  commenters  questioned 
the  wisdom  of  NHTSA’s  publishing 
HLOi’s  data  when  NHTSA  has  not 
compiled  or  independently  verified  that 
data.  NADA  specifically  suggested  that 
the  agency’s  text  include  explicit 
disclaimers  as  to  the  accuracy  of  the 
data.  NHTSA  believes  that  the  portions 
of  the  text  that  state  that  HLDI  is  the 
source  of  the  information  and  that 
NHTSA  has  not  verified  the 
information,  and  that  refer  readers  who 
desire  further  information  about  the 
data  to  HLDI,  are  a  sufficient 
“disclaimer”  to  remove  NHTSA 's 
“imprimatur”  from  the  information.  The 
agency  notes  further  that  it  has  no 
reason  to  doubt  the  accuracy  of  the 
HLDI  information,  and  that  many 
insurance  companies  use  that 
information  in  making  business 
decisions. 

D.  Exclusion  of  Personal  Injury  Loss 
Data 

In  its  September  booklet.  HLDI 
publishes  data  regarding  losses  under 
personal  injury  protection  (“PIP”) 
coverage  as  well  as  data  regarding 
collision  losses.  NHTSA  solicited 
comments  on  whether  to  include  this 
information  in  the  notices  required  by 
part  582.  Five  comments  discussed  this 
issue;  of  these,  two  (GM  and  VWoA) 
recommended  against  using  the  PIP 
information,  and  three  others  (HLDI, 
Cheyenne  and  Advocates) 
recommended  including  it. 

After  reviewing  these  comments, 
NHTSA  has  decided  not  to  require 
dealers  to  make  the  PIP  data  available  to 
consumers.  Those  data  are  outside  the 
scope  of  section  201(e)  because  they  do 
not  reflect  the  effect  of  vehicle  damage 
susceptibility  or  crashworthiness  on 
insurance  premiums.  Further,  NHTSA’s 
1989  survey  of  automobile  insurers 
revealed  that  PIP  insurance  premiums 
are  generally  the  same  for  all  makes  and 
models  covered  by  an  insurer  (aside 
from  a  possible  few  discounts  for 
vehicle  safety  features  and  possible 
surcharges  for  “high  performance” 
vehicles).  In  addition,  PIP  premiums 
typically  represent  only  a  small  fi^ction 
(typically  ten  percent  or  less)  of  the  total 
annual  automobile  insurance  premium, 
even  in  those  jurisdictions  in  which  PIP 
coverage  is  a  required  element  of 
mandatory  automobile  insurance 
coverage.  Therefore,  NHTSA  has 
concluded  that,  while  PIP  claims  data 
may  be  of  interest  to  some  consumers, 
it  is  not  appropriate  to  require  dealers 
to  make  these  data  available  to 
prospective  purchasers. 


E.  Responsibility  for  Costs  of  Printing 
and  Distribution 

The  NPRM  proposed  that  dealers 
would  be  required  to  make  the  HLDI 
data  and  accompanying  text  available  to 
prospective  purchasers  within  30  days 
of  NHTSA’s  annual  publication  of  the 
updated  information  in  the  Federal 
Register,  and  anticipated  that  vehicle 
manufacturers  or  dealer  trade 
associations  could  provide  the  booklets 
to  the  dealers.  The  NPRM  also  described 
two  alternative  distribution  methods:  (1) 
The  Government  to  publish  the  booklets 
and  send  sufficient  copies  to  each 
dealer;  and  (2)  the  Government  to 
supply  a  sample  booklet  to  each  dealer 
who  would  be  responsible  for  making 
copies  of  the  booklet.  The  agency 
solicited  comments  on  the  most 
effective  way  to  distribute  the 
information,  and  on  the  cost  of 
distributing  the  information. 

None  of  the  commenters  specifically 
addressed  the  costs  of  any  of  the 
distribution  options  outlined  in  the 
NPRM.  Some  commenters  (GM,  NADA) 
suggested  that  the  insurance  cost 
information  be  added  to  the 
Government’s  “Gas  Mileage  Guide,” 
which  the  Department  of  Energy 
(“DOE”)  publishes  and  distributes  to 
new  car  dealers  pursuant  to  section 
506(b)  of  the  Act.  Some  (Ford,  GM, 
NADA)  suggested  that  the  distribution 
be  patterned  after  DOE’s  method  for 
publishing  and  distributing  the  “Gas 
Mileage  Guide”  to  dealers. 

NHTSA  has  concluded  that  the 
proposal  to  include  insurance  cost 
information  in  the  EKDE  “Gas  Mileage 
Guide”  is  unworkable.  First,  it  could 
lead  to  coordination  problems  with  the 
Department  of  Energy  that  would  delay 
publication  of  the  insurance  cost 
information.  Also,  the  “Gas  Mileage 
Guide”  subdivides  the  new  car  fleet  by 
categories  (i.e.,  interior  roominess, 
engine,  and  transmission)  that  do  not 
correspond  to  HLDI’s  categories,  which 
are  based  on  wheelbase.  This  could 
cause  confusion  to  consumers. 

NHTSA  also  has  decided  against 
adopting  the  suggestion  that  this  agency 
itself  publish  and  distribute  to  all  new 
car  dealers  the  requisite  number  of 
copies  of  a  booklet  containing  the 
insurance  cost  information.  Although 
section  506(b)  of  the  Act  requires  DOE 
to  publish  and  distribute  the  “Gas 
Mileage  Guide,”  there  is  no  parallel 
requirement  iu  section  201(e).  which 
instead  requires  only  that  dealers 
distribute  to  prospective  purchasers  the 
insurance  cost  information  that  NHTSA 
develops  and  provides. 

NHTSA  does  not  currently  have 
sufficient  appropriated  funds  available 


to  publish  and  distribute  multiple 
copies  of  the  booklets  to  the  more  than 
23,000  new  car  dealers  in  the  United 
States.  The  agency  would  therefore  have 
to  receive  a  supplemental  appropriation 
finm  Congress  for  fiscal  year  1993  (as 
well  as  increased  annual 
appropriations)  to  implement  this 
suggestion.  In  the  absence  of  such 
appropriations,  NHTSA  has  decided  to 
provide  each  dealer  with  a  single  copy 
of  the  booklet.  Dealers  will  have  the 
responsibility  of  reproducing  a 
sufficient  number  of  copies  of  the 
booklet  to  assure' that  they  are  available 
for  retention  by  prospective  purchasers.. 

NHTSA  does  not  maintain  a  mailing 
list  of  the  nation’s  automobile  dealers. 
Accordingly,  the  agency  explored  with 
NADA  the  possibility  of  using  that 
organization’s  mailing  lists  to  distribute 
the  booklet  to  dealers.  After  NADA 
declined  to  cooperate,  NHTSA  obtained 
the  mailing  list  that  the  Department  of 
Energy  uses  to  distribute  the  “Gas 
Mileage  Guide.”  NHTSA  will  mail  a 
sample  copy  of  the  booklet  to  each 
dealer  on  the  list,  simultaneously  with 
the  publication  of  a  Federal  Register 
notice  setting  forth  the  MY  1990-1992 
HLDI  data,  which  will  occur  shortly. 
Dealers  who  do  not  receive  a  copy  of  the 
booklet  within  15  days  of  the  date  of 
that  notice  should  contact  Mr.  Orron 
Kee  of  NHTSA’s  Office  of  Market 
Incentives  ((202)  366-4936)  to  receive  a 
copy  of  the  booklet  and  to  ^  added  to 
the  mailing  list. 

AlAM  objected  to  “any  requirement” 
that  automobile  manufacturers  provide 
insurance  cost  information  to 
automobile  dealers,  and  the  Texas 
Automobile  Dealers  Association 
(“TADA”)  commented  that  trade 
associations  should  not  be  an  alternative 
source  for  providing  this  information. 
NHTSA  recognizes  that  section  201(e) 
imposes  requirements  upon  automobile 
dealers,  and  the  agency  is  not  adopting 
a  requirement  that  either  manufacturers 
or  trade  associations  make  booklets 
available  to  dealers.  However,  trade 
associations  may  voluntarily  provide 
dealers  with  booklets  that  contain  the 
required  insurance  cost  information, 
thereby  reducing  the  cost  to  each  dealer 
of  duplicating  the  booklets. 

F.  Timeframe  for  Publication  and  Dealer 
Compliance 

NHTSA  believes  that  the  purpose  of 
section  201(e)  would  best  be  served  by 
requiring  that  the  information  be 
available  to  prospective  purchasers  as 
soon  as  possible  after  its  publication 
date.  Therefore,  as  HLDI  suggested  in  its 
comment.  NHTSA  will  publish  its 
annual  Federal  Register  notice 
containing  HLDI’s  December  Insurance 
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Collision  Report  data  no  later  than 
January  of  the  calendar  year  that  follows 
HLDI's  publication  of  the  data.  This  will 
provide  dealers  and  consumers  with 
updated  data  as  early  as  possible  during 
the  current  model  year,  and  well  before 
the  beginning  of  the  next  model  year. 

The  NPRM  proposed  to  require 
dealers  to  have  the  updated  annual  data 
available  in  their  showrooms  within  30 
days  of  publication  of  the  data  in  the 
Federal  Register.  General  Motors  and 
TADA  indicated  that  the  proposed  30- 
day  distribution  requirement  would  be 
inadequate  imless  NHTSA  sent  copies 
of  the  insurance  cost  information 
directly  to  dealers  prior  to  or 
simultaneously  with  the  publication  of 
the  Federal  Register  notice.  No  other 
commenter  objected  to  the  30-day  time 
period. 

As  noted  above,  under  this  Bnal  rule, 
NHTSA  will  provide  a  single  copy  of 
the  information  and  accompanying  text 
to  each  dealer  on  the  DOE  mailing  list. 
Therefore,  NHTSA  has  decided  that  it  is 
not  necessary  to  extend  the  time  period 
in  which  dealers  must  make  the 
insurance  cost  information  available  to 
their  customers.  The  agency  believes 
that  the  30-day  time  period  should 
provide  adequate  time  for  dealers  to 
comply  with  the  requirement. 

C.  Other  Issues 

In  the  NPRM,  NHTSA  proposed  to 
limit  the  applicability  of  part  582  to  new 
car  dealers,  by  modifying  the  definition 
of  “automobile  dealer”  in  §  582.3  to 
limit  it  to  “new  car  dealers.”  However, 
it  solicited  comments  about  whether 
also  to  require  used  car  dealers  to 
distribute  the  HLDI  data.  (The  statute 
does  not  define  the  term  “automobile 
dealer,”  and  the  legislative  history  does 
not  address  it.)  Three  commenters 
addressed  this  issue;  one  (Advocates) 
supported  applying  the  requirement  to 
both  new  and  used  automobile  dealers, 
while  two  (NADA  and  TADA)  favored 
restricting  the  applicability  of  the 
regulation  to  new  car  dealers,  in 
accordance  with  the  agency’s  proposal. 

NHTSA  has  decided  to  limit  the 
applicability  of  part  582  to  new  car 
dealers,  as  proposed  in  the  NPRM.  The 
costs  of  complying  with  the  regulation 
would  be  greater  if  used  car  dealers 
were  covered,  yet  the  benefits  of  such  a 
requirement  would  be  limited,  since 
potential  purchasers  of  used  cars  could 
obtain  the  information  from  other 
sources,  including  new  car  dealers  and 
HLDI.  Also,  the  HLDI  data  cover  only 
vehicles  that  are  between  one  and  three 
years  old,  and  are  not  directly 
applicable  to  older  used  cars. 

The  NPRM  also  proposed  to  delete  the 
definitions  of  “Insurance  cost”  and 


“Medical  payment  insurance”  from 
§  582.3(b).  Although  the  agency  did  not 
receive  any  comments  on  this  proposal, 
it  has  decided  to  retain  those  definitions 
because  the  terms  appear  in  §  582.2  and 
in  the  explanatory  text  of  the  agency's 
booklet.  The  agency  is  also  revising  the 
“Authority”  section  to  correct  an  error 
in  the  citation  of  the  delegation  of 
authority. 

A  number  of  commenters,  including 
AIAM,  Chrysler,  MBNA,  TADA,  and 
VWoA,  suggested  that  the  agency 
should  require  instuance  companies, 
rather  than  automobile  dealers,  to 
distribute  insurance  cost  information  to 
prospective  purchasers.  NHTSA  has  not 
adopted  this  suggestion  because  it  is 
inconsistent  with  section  201(e),  which 
requires  that  automobile  dealers,  rather 
than  insurance  companies,  provide 
insurance  cost  information  to 
prospective  purchasers.  Likewise, 
NHTSA  has  not  adopted  the  related 
suggestion  that  insurance  companies  be 
required  to  provide  consumers  with 
detailed  descriptions  of  their  methods 
for  setting  premiums.  The  Act  does  not 
authorize  the  agency  to  require 
insurance  companies  to  provide 
consumers  with  this  type  of 
information.  NHTSA  obtained  general 
information  on  premium-setting 
methodology  from  a  number  of  insurers 
prior  to  issuing  the  NPRM,  and  also 
obtained  more  detailed  information  on 
this  subject  in  1989  from  several 
insurers,  in  response  to  an  agency 
questionnaire.  The  responses  are  in 
NHTSA  Docket  74-40-NO3. 

Advocates  commented  that  section 
201(e)  of  the  Act  uses  the  verb 
“distribute”  to  describe  the  dealers’  role 
with  respect  to  the  insurance  cost 
information,  and  argued  that  NHTSA 
should  substitute  that  verb  for  the  verb 
“provide,”  which  the  agency  used  in  the 
text  of  the  proposed  amendment  to  49 
CFR  582.4(a).  While  the  agency  agrees 
with  Advocates’  general  view  of  section 
201(e)  as  a  statute  that  affirmatively 
encourages  the  dissemination  of 
insurance  cost  information  to 
consumers,  it  disagrees  with  Advocates’ 
assertion  that,  by  using  the  verb 
“distribute,”  Congress  has  required  that 
dealers  hand  out  a  copy  of  the  insurance 
cost  information  to  every  potential 
customer  who  enters  the  dealership. 
NHTSA  finds  no  support  for  this 
assertion  in  Congress’  choice  of  the  verb 
“distribute,”  which  is  quite  close  in 
meaning  to  the  verb  "provide.”  The 
agency  believes  that  the  legislative 
intent  of  section  201(e)  will  be  satisfied 
if  copies  of  the  insurance  cost 
information  are  readily  available  to 
consumers.  To  ensure  consumer 
awareness  of  the  availability  of  the 


information,  dealers  may  choose  to 
follow  procedures  similar  to  those  they 
currently  use  for  displaying  the  EPA 
“Gas  Mileage  Guide”,  or  may  utilize 
wall  posters  or  other  media  displays  in 
the  dealership  to  announce  that  the 
information  is  available. 

Since  1975,  part  582  has  used  the 
term  “make  available”  to  define  the 
dealers’  obligation,  and  NHTSA  has 
decided  to  use  that  terminology  in 
§  582.4  of  this  Final  Rule.  The  agency 
has  subdivided  §  582.4  into  three 
subsections  in  order  to  clarify  its 
requirements.  To  emphasize  the  fact 
that  consumers  may  keep  the  insurance 
cost  information  booklets,  NHTSA  also 
has  decided  to  modify  §  582.4(b)  of  this 
Final  Rule  to  require  that  each  dealer 
maintain  a  sufficient  quantity  of  the 
booklets  to  be  available  for  retention  by 
prospective  purchasers. 

This  Final  Rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  The  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (“Cost  Savings  Act”)  does  not 
provide  for  judicial  review  of  rules 
issued  pursuant  to  section  201(e)  (15 
U.S.C.  1941(e)).  The  Administrative 
Procedure  Act,  5  U.S.C.  701  et  seq., 
provides  generally  for  judicial  review  of 
final  agency  action,  which  in  certain 
circumstances  may  include  this  rule. 
The  Administrative  Procedure  Act  does 
not  require  submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  agency  has  considered  the  costs 
and  other  impacts  of  this  rule  and 
determined  that  the  rule  is  neither 
“major”  within  the  meaning  of 
Executive  Order  12291  nor  “significant” 
within  the  meaning  of  the  Department 
of  Transportation’s  regulatory  policies 
and  procedures.  The  agency  has 
determined  that  the  economic  effects  of 
the  amendments  are  minimal,  so  that  a 
full  regulatory  evaluation  is  not 
required. 

Assuming  that  photocopying  costs 
were  approximately  five  cents  per  page, 
or  40  cents  per  eight-page  booklet,  the 
maximum  overall  aiinual  cost  of 
duplicating  10  million  copies  of  the 
booklet  would  be  $4,000,000,  if,  on 
average,  dealers  provided  their 
customers  with  one  copy  of  the 
insurance  cost  information  booklet  per 
vehicle  sold.  As  DOE  currently 
distributes  only  six  million  copies  of  its 
“Gas  Mileage  Guide”  per  year,  and  as 
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retail  photocopying  costs  are  often  less 
than  five  cents  pw  page,  and  could  be 
reduced  still  fu^er  by  utilizing  two- 
sided  copying,  NHTSA  believes  that  this 
estimate  is  quite  high. 

Moreover,  the  costs  would  be 
significantly  lower  if  a  central  source, 
such  as  a  trade  association,  printed  the 
booklet  in  large  volume  and  made  it 
available  to  dealers.  While  there  would 
be  costs  associated  with  mailing  a 
sufiicient  number  of  booklets  to  the 
dealers,  storage  costs  should  be 
incidental  and  administrative  costs 
should  be  insignificant 

The  agency  notes  that  no  comment 
respmided  to  the  agency’s  specific 
request  in  the  proposal  that  commenters 
provide  information  about  the  cost 
impacts  of  the  proposed  regulation. 

2.  Regulatory  Flexibility  Act 

NHTSA  has  analyzed  the  efiects  of 
this  final  rule  on  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.  As  indicated  above, 
there  are  approximately  23,000  new 
automobile  dealers;  many  of  these  are 
small  entities  that  will  be  affected  by 
this  regulation.  However,  NHTSA 
believes  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
these  dealers. 

As  indicated  above,  the  requirements 
established  in  this  rule  are  limited  to 
duplicating  and  providing  copies  of  a 
short  booklet  whose  text  is  prepared  by 
the  Government.  At  an  estimated 
average  duplication  cost  of  five  cents 
per  page,  the  average  cost  to  each,  of  the 
nation’s  new  car  dealers  of  duplicating 
one  copy  of  the  eight-page  booklet  per 
vehicle  sold  should  not  exceed  $175.00. 
NHTSA  believes  that  these  figures  are 
overstated,  both  with  respect  to  the 
average  duplication  cost  per  booklet  and 
the  number  of  booklets  produced. 

'The  potential  costs  associated  with 
this  rule  should  have  only  negligible 
effects,  if  any,  on  the  pur^ase  price  of 
new  passenger  cars.  Thus,  small 
organizations  and  small  governmental 
jurisdictions  that  purchase  passenger 
cars  should  not  be  significantly  affected. 
Based  upon  this  evaluation,  I  certify  that 
the  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  final  regulatory 
flexibility  analysis  has  b^n  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
requirements  contained  in  Executive 
Order  12612,  and  the  agency  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 


warrant  the  preparation  of  a  Federalism 
Assessment 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  witn  the  National 
Environmental  Policy  Act  of  1969  and 
has  determined  that  it  will  not 
significantly  affect  the  quality  of  the 
human  environment. 

List  of  Subjects  in  49  CFR  Part  582 

Insurance,  Motor  vehicles. 

For  the  reasons  set  out  in  the 
preamble.  49  CFR  part  582  is  amended 
as  set  forth  below: 

PART  582->[AMENDED] 

1.  The  authority  citation  for  part  582 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  1941(e);  delegation  of 
authority  at  49  CFR  1.50(f). 

2.  In  §  582.3,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§582.3  Definitions. 

*  .  *  *  *  * 

(b)*  *  * 

(1)  Automobile  dealer  means  any 
person  who  engages  in  the  retail  sale  of 
new  automobiles  as  a  trade  or  business. 

3.  Section  582.4  is  revised  to  read  as 
follows: 

§  582.4  Requirements. 

(a)  Each  automobile  dealer  shall  make 
available  to  prospective  purchasers, 
without  charge,  ffie  information 
specified  in  §  582.5,  at  each  location 
where  he  or  she  offers  new  vehicles  for 
sale. 

(b)  Each  automobile  dealer  shall 
maintain  a  sufficient  quantity  of 
booklets  containing  the  information 
specified  in  §  582.5  to  assure  that  they 
are  available  for  retention  by 
prospective  purchasers. 

(c)  'The  booklets  shall  be  revised  to 
reflect  the  updated  data  published  by 
NHTSA  each  year  within  30  days  of 
NHTSA ’s  publication  of  the  data  in  the 
Federal  Roister. 

4.  Section  582.5  is  revised  to  read  as 
follows: 

§582.5  Information  form. 

The  information  made  available 
pursuant  to  §  582.4  shall  be  presented  in 
writing  in  the  English  language  and  in 
not  less  than  10-point  type.  It  shall  be 
presented  in  the  format  set  forth  below, 
and  shall  include  the  complete 
explanatory  text  and  the  updated  data 
published  annually  by  NOTSA. 


JANUARY  (YEAR  TO  BE  INSERTED) 

OC»4PARlSON  OF  DIFFERENCES  IN 
INSURANCE  COSTS  FOR  PASSENGER 
MOTOR  VEHICLES  ON  THE  BASIS  OF 
DAMAGE  SUSCEPTIBILITY 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  provided  ibe 
information  in  this  bocddet  in  ccnnpliance 
with  Federal  law  as  an  aid  to  consumers 
considering  the  purchase  of  a  new  car.  The 
booklet  compares  differences  in  insurance 
costs  for  different  makes  and  noodels  of 
passenger  cars  on  the  basis  of  damage 
susceptibility.  However,  it  does  not  indicate 
a  vehicle’s  relative  safety. 

The  following  table  contains  the  best 
available  information  regarding  the  effect  of 
damage  susceptibility  on  auto  insurance 
premiums.  It  was  taken  from  data  compiled 
by  the  Highway  Loss  Data  Institute  (HLDI)  in 
its  December  (YEAR  TO  BE  INSERTED] 
Insurance  Collision  Report,  and  reflects  the 
collision  loss  experience  of  passenger 
vehicles  sold  in  the  United  States  in  terms  of 
the  average  loss  payment  per  insured  vehicle 
year  for  (THREE  APPROPRIATE  YEARS  TO 
BE  INSERTED).  NHTSA  has  not  verified  the 
data  in  this  table. 

The  table  presents  vehicles’  collision  loss 
experience  in  relative  terms,  with  100 
representing  the  average  for  all  passenger 
vehicles.  Thus,  a  rating  of  122  reflects  a 
collision  loss  experience  that  is  22  percent 
higher  (worse)  than  average  while  a  rating  of 
96  reflects  a  collision  loss  experience  that  is 
4  percent  lower  (better)  than  average.  The 
table  does  not  include  information  about  new 
models,  models  that  have  been  substantially 
redesigned,  and  models  without  enough 
claim  experience. 

Although  many  insurance  companies  use 
the  HLDI  information  to  adjust  the  "base 
rate’’  for  the  collision  portion  of  their  auto 
insurance  premiums,  the  amount  of  any  such 
adjustment  is  usually  small.  It  is  unlikely 
that  your  total  premium  will  vary  more  than 
five  percent  depending  upon  the  collision 
loss  experience  of  a  particular  vehicle. 

If  you  do  not  pfrrchase  collision  covmage 
or  your  insurance  company  does  not  use  the 
HLDI  information,  your  premium  will  not 
vary  at  all  in  relation  to  these  rankings. 

In  addition,  different  insurance  companies 
often  charge  different  premiums  for  the  same 
driver  and  vehicle.  Therefore,  you  should 
contact  insurance  companies  directly  to 
determine  the  actual  premium  that  you  will 
be  charged  for  insuring  a  particular  vehicle. 

Please  Note:  In  setting  auto  insurance 
premiums,  insurance  companies  mainly  rely 
on  factors  that  are  not  directly  related  to  the 
vehicle  itself  (except  for  its  value).  Rather, 
they  mainly  consider  driver  characteristics 
(such  as  age,  gender,  marital  status,  and 
driving  record),  the  geographic  area  in  which 
the  vehicle  is  driven,  how  many  miles  are 
traveled,  and  how  the  vehicle  is  used. 
Therefore,  to  obtain  complete  information 
about  insurance  premiums,  you  should 
contact  insurance  companies  directly. 

Insurance  cmnpanies  do  not  generally 
adjust  their  premiums  on  the  b^s  of  data 
reflecting  the  crashworthiness  of  different 
vehicles.  However,  some  companies  adjust 
their  premiums  for  personal  injury  {wotectiou 
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and  medical  payments  coverage  if  the 
insured  vehicle  has  features  that  are  likely  to 
improve  its  crashworthiness,  such  as  airb^ 
and  automatic  seatbelts. 

Test  data  relating  to  vehicle 
crashworthiness  are  available  from  NHTSA’s 
New  Car  Assessment  Program  (NC.\P).  NCAP 
test  results  demonstrate  relative  frontal  crash 
protection  in  new  vehicles.  Information  on 
vehi'  los  that  NHTSA  has  tested  in  the  NCAP 


program  can  be  obtained  by  calling  the 
agency's  toll-free  Auto  Safety  Hotline  at  (800) 
424-9393. 

(INSERT  TABLE  TO  BE  PUBUSHED  EACH 
JANUARY  BY  THE  NATIONAL  HIGHWAY 
TRAFFIC  SAFETY  ADMINISTRATION! 

If  you  would  like  more  details  about  the 
information  in  this  table,  or  wish  to  obtain 
the  complete  Insurance  Collision  Report, 


please  contact  HUH  directly,  at:  Highway 
Loss  Data  Institute.  1005  North  Glebe  Road, 
Arlington.  VA  22201,  Tel:  (703)  247-1600. 

Issued  on:  March  1, 1993. 

Howard  M.  Smolkin, 

Acting  Administrator. 

(FR  Doc.  93-5100  Filed  3-2-93;  4:25  pm] 
BILUNQ  CODE  4S10-6a-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubNc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Admirtistration 

7  CFR  Part  1717 

Lien  Accommodations  end 
Subordinations 

AGENCY:  Rural  Electrification  * 
Administration,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to  issue 
a  regulation  which  will  set  forth  REA 
policies,  requirements  and  procedmes 
governing  the  accommodation  and 
subordination  of  the  government’s  lien 
on  electric  borrowers’  systems  in  order 
to  facilitate  non-REA  financing  of 
borrower  investments. 

DATES:  Written  comments  must  be 
received  by  REA  or  carry  a  postmark  or 
equivalent  by  May  4, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  F.  Lamont  Heppe, 
)r..  Deputy  Director,  Program  Support 
Staff,  U.S.  Department  of  Agriculture, 
Rural  Electrification  Administration, 
room  2234-S,  14th  Street  and 
Independence  Avenue,  SW., 
Washington.  DC  20250-1500.  REA 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  1700.30 
(e)).  Comments  will  be  available  for 
ublic  inspection  during  regular 
usiness  hows  (7  CFR  1.27Q))). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Amesen,  Assistant 
Administrator — Electric,  U.S. 
Department  of  Agriculture.  Rural 
Electrification  Administration,  room 
4037-S,  14th  Street  &  Independence 
Avenue.  SW.,  Washington,  DC  20250- 
1500.  Telephone:  202-720-9545. 
SUPPLEMENTARY  INFORMATION:  - 
Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  “nonmajor”  because  it  does  not  meet 


the  criteria  for  a  major  regulation  as 
established  by  the  ^ecutive  Order. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
does  not  apply  to  this  proposed  rule. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
imder  number  10.850  Rural 
Electrification  Loan  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402. 

Executive  Order  12372 

This  proposed  rule  is  excluded  fiom 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
titled  Department  Programs  and 
Activities  Excluded  firam  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  electric  loans  and  loan  ^arantees 
fiom  coverage  under  this  Order. 

Executive  Order  12778 

'This  proposed  rule  has  been  reviewed 
imder  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule: 

(1)  Will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  imless 
they  present  an  irreconcilable  conflict 
with  this  rule; 

(2)  Will  not  have  any  retroactive 
efiect;  and 

(3)  Will  not  require  administrative 
proceedings  before  any  parties  may  file 
suit  challenging  the  provisions  of  this 
rule. 


Information  Collection  and 
Refxirdkeeping  Requirements 

’The  existing  recordkeeping  and 
reporting  burdens  contained  in  this 
proposed  rule  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  under  control  numbers  0572- 
0017  and  0572-0032. 

Additional  reporting  requirements 
contained  in  this  proposed  rule  have 
been  submitted  to  O)^.  They  will  not 
be  efiective  until  approved  by  OMB. 

Send  questions  or  comments 
regarding  these  burdens  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  USDA,  room 
3201,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Background 

REA  is  revising  its  mortgage  and  loan 
agreement,  and  its  policies  and 
procedures  governing  the  granting  of  an 
accommodation  or  subordination  of  the 
government’s  lien  on  electric  borrowers’ 
systems.  The  objectives  of  these 
proposed  revisions  are  to  facilitate  and 
support  borrowers’  efforts  to  obtain 
private  sector  financing  of  their  capital 
needs,  to  allow  borrowers  greater 
flexibility  in  the  management  of  their 
business  affairs  without  compromising 
REA  loan  security,  and  to  reduce  the 
cost  to  borrowers,  in  terms  of  time, 
expense  and  paper  work,  of  obtaining 
lien  accommodations  and 
subordinations.  The  objectives  will  be 
accomplished  hy  updating  REA’s 
policies,  requirements,  and  documents 
to  bring  them  more  in  line  with  private 
commercial  practice,  and  to  clarify  and 
streamline  REA’s  procedures  relating  to 
loan  security  documents  and  the 
granting  of  lien  accommodations  and 
subordinations. 

Because  of  the  magnitude  and 
complexity  of  the  task,  the  effort  has 
been  divided  into  several  phases.  The 
first  phase  is  concentrating  on  updating 
and  streamlining  REA’s  policies  and 
procedures  for  granting  a  lien 
accommodation  or  sulmrdination  under 
the  current  mortgage  for  electric 
borrowers.  Later  phases  will  focus  on 
developing  one  or  more  new  standard 
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fbnns  of  the  mortgage  and  loan 
agreement. 

On  December  2, 1991,  REA  published 
an  advance  notice  of  proposed 
rulemaking  in  the  FederiJ  Regiater  (56 
FR  61201)  inviting  comments  on 
possible  Ganges  to  REA’s  loan  security 
dociunents  and  its  policies  and 
procedures  governing  lien 
accommodations  and  subordinations. 
Comments  were  received  horn  42 
organizations.  Most  of  these 
organizations  offered  comments  on  lien 
accommodations  and  subordinations, 
the  subject  of  this  proposed  rule. 

In  addition,  on  June  30, 1992,  REA 
held  a  public  meeting  on  REA  policies 
and  procedures  for  granting  lien 
accommodations  and  subordinations 
under  the  electric  mortgage.  Eighteen 
organizations,  including  distril^tion 
and  power  supply  borrowers  and  their 
representatives,  the  National  Rural 
Electric  Cooperative  Association,  the 
National  Rural  Utilities  Cooperative 
Finance  Corporation,  CoBank,  and  First 
Boston  Corpwation,  attended  the 
meeting,  gave  testimony  and  responded 
to  questions  from  a  panel  consisting  of 
representatives  from  REA  and  the 
Department  of  Agriculture’s  Office  of 
General  Counsel.  Written  comments 
were  also  received  following  the  public 
meeting  from  several  participants  and 
14  other  organizations,  mostly 
borrowers. 

The  comments,  recommendations, 
and  other  information  received  from  the 
public  have  been  very  helpful  in 
drafting  this  proposed  rule.  While  the 
public  comments  received  cover  a  wide 
range  of  topics  relating  to  REA’s  loan 
security  documents  and  the  question  of 
lien  accommodations  and 
subordinations,  several  themes  and 
issues  emerged  that  are  especially 
relevant  to  the  topic  at  hand.  The  more 
important  and  more  frequently  raised 
issues  are  as  follows: 

1.  Financial  and  other  objective 
criteria,  including  historical  and  pro 
forma  performance  tests  and  such 
ftnancial  criteria  as  TIER,  DSC,  equity 
and  bondable  property,  should  be 
established  for  granting  lien 
accommodations  and  subordinations. 

2.  REA  should  retain  the  flexibility  to 
grant  a  lien  accommodation  or 
subordination  for  borrowers  that  do  not 
meet  the  objective  qualification  criteria. 

3.  REA  should  be  required  to  take 
action  on  a  request  for  a  lien 
accommodation  or  subordination  within 
a  specified  time  period,  such  as  30  to  90 
days,  or  at  least  inform  the  borrower 
w^n  a  decision  will  be  made. 

4.  Requirements  and  procediues  for 
granting  lien  accommodations  and 


subordinations  should  be  cleariy 
defined. 

5.  REA  should  be  willing  to  approve 
a  lien  accommodation  up  front 
concurrent  supplemental  financing 
required  in  connection  with  an  R]^ 
insured  loan,  rather  than  waiting  until 
the  insured  loan  is  approved. 

6.  The  REA  mortgage  should  be 
updated  to  bring  it  more  in  line  with 
mortgages  used  in  private  utility 
financing,  and  a  trusteed  indenture 
should  be  developed  and  made 
available  to  bornnvOTS  as  an  optimi. 

This  proposed  rule  attempts  to 
respond  to  the  first  five  issues 
summarized  above.  It  addresses  lien 
accommodations  and  subordinations 
from  the  standpoint  of  the  existing  REA 
mortgage,  and  recognizes  that  some 
additional  changes  may  be  required 
when  a  new  mortgage  is  developed. 

The  proposed  rule  is  divided  into  two 
subparts:  Subpart  R  dealing  with  lien 
accommodations  and  subordinations  bx 
100  percent  private  financing  of  electric 
facilities  and  other  purposes,  and 
Subpart  S  dealing  with  lien 
accommodations  for  concurrent 
supplemental  loans  required  in 
connection  with  REA  insured  loans.  - 

Sul^art  R 

Subpart  R  deals  with  lien 
accommodations  and  subordinations  for 
three  difierent  types  of  private  financing 
(excluding  financing  guaranteed  by 
REA):  Financing  of  electric  facilities, 
including  equipment  and  systems 
(sections  854  through  856),  refinancing 
of  existing  secured  debt  (section  857), 
and  financing  of  rural  development 
investments  (section  858), 

Fiaancing  of  Electric  Facilities 

Siection  854  proposes  criteria  whereby 
distribution  borrowers  would  be  able  to 
receive  advance  approval  for  a  lien 
accommodation  or  subordination  for 
100  percent  private  financing  of 
distribution  and  subtransmission 
facilities.  Advance  approval  would 
mean  that  REA  would  approve  the 
request  automatically  once  REA  is 
satisfied  that  the  borrower  has  met  the 
requirements  for  advance  approval.  In 
all  cases,  if  other  lenders  secured  under 
the  REA  mortgage  have  the  right  of 
approval  of  lien  accommodations  and 
subordinations,  their  approval  would 
also  be  required. 

The  proposed  qualification  criteria 
include  financial  tests  in  tenns  of 
equity.  Times  Interest  Earned  Ratio 
(TIER),  Debt  Service  Coverage  (DSC), 
and  the  ratio  of  net  utility  plant  to  total 
outstanding  long-term  fl^L  In  addition, 
the  borrower’s  l^rd  of  directors  must 
agree  to  implement  any  required 


increases  in  rates;  there  must  be  no 
pending  litigatioa  gainst  the  borroww 
and  no  threatened  actions  by  third 
parties  that  would  have  a  material 
adverse  effect;  the  borrower  must  be 
current  cm  all  financial  obligations  and 
not  in  default  undw  the  REA  mortgage, 
the  loan  contract,  any  d^  restructing 
agreement,  or  any  other  agremnent  with 
I&A;  and  the  bonrower  must  be  in 
compliance  with  REA  requirraients  on 
accounting,  irregularities,  financial 
reporting  and  record  keeping. 

Advance  approval  would  not  be 
authorized  to  lira  accommodations  tx 
subcurdinatioQS  to  financing  of  bulk 
transmisuon  and  generation  facilities 
mainly  because  sudi  constr\K:tion  may 
require  an  environmental  assessment 
(EA)  or  an  Environmental  Impact 
Statement  (EIS),  and  may  involve 
greater  financial  risks.  Preparation  of  the 
environmental  documents  normally 
would  require  additiraal  time  beyond 
that  allou^  for  advance  approval 
Power  supply  borrowers  would  not  be 
eligible  to  advance  approval  because 
few  if  any  of  them  wt^d  be  able  to 
meet  the  financial  tests,  and  also 
because  the  financial  conditions  and 
requiremrats  of  these  borrowers 
genoally  are  more  complex  and  diverse 
&an  in  the  case  of  distributira 
borrowers. 

Specific  suggestions  are  invited  from 
the  public  on  deletions,  additions,  or 
modifications  to  the  proposed 
qualification  criteria  to  advance 
approval.  A  bondable  property  test,  as 
suggested  by  public  comments,  was 
considered.  It  was  felt  that  such  a  test 
was  not  necessary  to  protect  mortgagees’ 
security  interests  as  long  as  an  adequate 
equity  test  was  included  and  there  was 
adequate  collateral  to  cover  secured 
debt  'Ito  net  utility  plant  to 
outstanding  long-term  debt  ratio  was 
included  to  attempt  to  address  adequacy 
of  the  coilatoal  While  an  equity  test  is 
mote  consistent  with  the  currrat 
mortgage,  in  developing  a  new  mortgage 
further  consideration  might  be  given  to 
a  bondable  property  test. 

Approximatmy  48  percent  of 
distribution  borrowers  would  qualify  to 
advance  approval  undra  the  proposed 
criteria.  The  information  end  documrats 
required  in  the  application  would  be 
significantly  less  than  in  the  case  of 
“normal  reWew.’’  Since  REA’s  review 
would  be  limited  to  verifying  that  the 
borrower  meets  the  requiremrats  for 
advance  approval,  the  time  required  to 
REA  review  and  action  would  also  be 
substantially  reduced.  The  rule 
proposes  that  REA  act  on  these 
applications  within  45  days  of  receiving 
a  complete  application  satisfactory  to 
REA. 
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The  proposed  rule  is  responsive  to 
public  comments  that  REA  retain  the 
flexihility  to  grant  lien  accommodations 
and  subordinations  in  the  case  of 
borrowers  that  are  not  able  to  meet  the 
objective  criteria  for  advance  approval. 
These  borrowers  would  have  to 
demonstrate,  in  a  long-range  financial 
forecast,  that  their  system  is 
economically  viable  and  that  the 
proposed  loan  is  financially  feasible. 

The  proposed  time  frame  for  REA  action 
in  these  cases  is  90  days  after  receiving 
a  complete  application  satisfactory  to 
REA.  La  both  me  case  of  advance 
approval  and  normal  review,  if  a  new 
mortgage  or  mortgage  amendment  is 
required,  the  proposed  time  fieme  for 
REA  to  execute  these  documents  is  30 
days,  once  satisfactory  documents  are 
received. 

Refinancing  of  Existing  Secured  Debt 

Section  857  proposes  establishment  of 
criteria  whereby  both  distribution  and 
power  supply  Imrrowers  would  qualify 
for  advance  approval  for  a  lien 
accommodation  or  subordination  for 
loans  to  refinance  existing  debt  secured 
under  the  REA  mortgage.  Under  the 
proposed  advance  approval  process, 

REA  would  automatically  approve  the 
request  once  it  was  satisfied  that  the 
borrower  met  the  rMuirements  for 
advance  approval.  This  would  eliminate 
uncertainty  and  substantially  reduce  the 
time  required  for  qualified  applicants  to 
obtain  a  lien  accommodation  or 
subordination  for  refinancings.  A  lien 
subordination  would  be  available  only  if 
the  lien  of  the  mortgage  had  been 
subordinated  with  respect  to  the  assets 
securing  the  debt  being  refinanced. 

The  qualification  criteria  for  advance 
approval  in  the  case  of  refinancings  are 
designed  to  identify  those  refinancing 
that  are,  a  priori,  in  the  government’s 
interest.  The  criteria  are  designed  to 
limit  REA’s  credit  exposure  to  not  more 
than  what  it  was  before  the  refinancing; 
to  prevent  the  repayment  of  loan 
principal  from  being  pushed  oft  into  the 
future,  which  could  increase  the 
borrower’s  futiue  debt  burden  and 
increase  imcertainty  about  its  ability  to 
repay;  to  ensure  that  the  borrower’s 
annual  cost  of  the  debt,  on  a  present 
value  basis,  is  reduced  as  a  result  of  the 
refinancing,  thus  strengthening  the 
borrower’s  repayment  ability;  and  to 
limit  uncertainty  about  REA’s  credit 
exposure  and  risks  by  limiting  qualified 
transactions  to  standard  types  of  current 
refundings.  Public  comments  are  invited 
on  deletions,  additions,  or  modifications 
to  the  proposed  criteria. 

The  proposed  time  fitune  for  REA  to 
act  on  an  application  for  advance 
approval  is  15  daj'S  upon  receipt  of  a 


complete  and  satisfactory  application. 
The  proposed  time  frame  for  REA  action 
on  applications  subject  to  normal 
review  is  30  days. 

Section  857  also  proposes  that,  when 
a  supplemental  loan  made  concurrently 
with  an  REA  insured  loan  is  refinanced, 
the  refinancing  would  not  be  deemed  a 
prepayment  if  the  principal  amount  of 
the  refinancing  loan  is  not  less  than  the 
amoimt  of  principal  being  refinanced, 
and  the  weighted  average  life  of  the 
refinancing  loan  is  materially  equal  to 
the  weighted  average  remaining  life  of 
the  loan  being  refinanced.  Under  these 
circumstances,  no  proportional 
prepayment  of  the  concurrent  REA 
insured  loan  would  be  required.  The 
refinancing  loan,  once  made,  would 
itself  be  considered  a  concurrent  loan 
with  regard  to  provisions  of  the 
mortgage  and  REA’s  regulations, 
including  provisions  governing  any 
future  prepayments. 

Rural  Development  Investments 

Under  proposed  section  858,  REA 
borrowers  would  be  encouraged  to 
consider  investing  in  financially  sound 
projects  likely  to  have  a  substantial 
efiect  on  economic  development  and 
employment  in  rural  areas.  It  would  be 
recommended  that  such  investments  be 
made  through  an  independent 
subsidiary  of  the  borrower  in  order  to 
clearly  separate  the  financial  risks  and 
the  revenues  and  costs  of  the  rural 
development  enterprise  from  those  of 
the  borrower’s  electric  utility  business. 
The  proposed  separation  of  financial 
interests  and  risks  would  be  consistent 
with  requirements  of  most  state  public 
service  commissions. 

It  is  also  proposed  that  REA  consider 
subordinating  or  releasing  its  lien  on  the 
stock  held  by  a  borrower  in  a  subsidiary 
whose  primary  business  directly 
contributes  to  or  supports  economic 
development  and  employment  in  rural 
areas,  as  defined  in  section  13  of  the  RE 
Act.  when  requested  by  a  lender  to  the 
subsidiary,  other  than  the  borrower. 

This  would  provide  support  to  private 
financing  of  rural  development 
investments  by  allowing  the  lender  to 
obtain  a  first  lien  on  the  stock  held  by 
the  borrower  in  the  subsidiary.  To  limit 
the  financial  risks  to  a  borrower’s  utility 
system  and  to  discourage  possible 
imdisclosed  cross  subsidization  of  rural 
development  activities  by  electric  rate 
payers,  REA  would  not  lien 
accommodate  or  subordinate  for  loans 
made  directly  to  a  borrower  for  rural 
development  purposes. 


Clearly  Defined  Requirements  and 
Procedures 

This  proposed  rule  attempts  to 
respond  positively  to  public  demands 
for  clearly  defined  requirements  and 
procedures  for  lien  accommodations 
and  subordinations.  It  sets  forth 
proposed  qualification  requirements  for 
a  lien  accommodation  or  subordination 
for  the  three  different  types  of  financing 
(electric  faciUties,  refinancing,  and  rural 
development),  as  well  as  proposed 
procedures  and  the  information  and 
documents  to  be  submitted  as  part  of  the 
application  for  the  three  different  types. 
Uncertainty  by  borrowers  and  private 
sector  lenders  regarding  these  questions 
should  be  greatly  reduced. 

Advance  of  Funds 

Paragraph  850(g)  proposes  that  the 
advance  of  funds  from  100  percent 
private  loans  lien  accommodated  or 
subordinated  by  REA  not  be  subject  to 
REA  approval.  Instead,  the  private 
lender  would  be  responsible  to  ensure 
that  the  loan  funds  are  used  for  the 
purposes  for  which  the  loan  was  made 
and  the  lien  accommodation  or 
subordination  was  ^nted.  This  should 
simplify  the  loan  advance  process  and 
reduce  the  time  required  to  obtain  loan 
fund  advances. 

Safety  and  Performance  Standards 

Proposed  paragraph  850(f)  would 
require  borrowers  seeking  a  lien 
accommodation  or  subordination  for 
100  percent  private  financing  of  electric 
facilities  to  certify  that  they  will  follow 
REA  safety  requirements  and 
construction  standards,  and  use  REA 
accepted  materials  for  distribution  and 
transmission  facilities.  Construction 
plans  and  specifications  would  not  be 
subject  to  REA  review  and  approval; 
instead  the  borrower  would  be  required 
to  obtain  a  certification  from  a  registered 
professional  engineer  that  the 
construction  complies  with  REA 
requirements  on  accepted  materials, 
safety,  and  construction  standards. 

Contracting  and  Procurement 
Procedures 

The  rule  also  proposes  to  waive 
certain  REA  post-loan  requirements  for 
facilities  financed  with  100  percent 
private  loans  lien  accommodated  or 
subordinated  by  REA.  Proposed 
paragraph  850(h)  would  waive  REA 
post-loan  requirements  regarding 
contracting,  procurement  and  bidding 
procedures;  contract  close-out 
procedures  pertaining  to  construction 
completion,  final  payment  of  contractor, 
and  related  matters;  and  standard  forms 
of  construction  and  procurement 
contracts  listed  in  7  CFR  1726.300. 
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These  proposed  waivers  would  give 
borrowers  greater  latitude  and  flexibility 
in  constru^ing  facilities  financed  %vith 
100  percent  private  loans,  while  still 
complying  with  REA  reouirements  on 
safety,  accepted  materials,  and 
construction  standards. 

Subpart  S 

Supplemental  Imders  recommended 
that  R^  approve  requests  for  a  lien 
accommodation  early  in  the  process  for 
concurrent  supplemental  loans  required 
in  connection  with  an  REA  insiued 
loan,  rather  than  waiting  until  funding 
is  avmlable  for  the  REA  insured  loan. 
REA  agrees  that  “early  approval’*  of 
such  lien  accommodations  should  be  an 
option  available  to  borrowers. 

Under  proposed  section  901,  to 
exercise  the  option,  a  borrower  would 
have  to  request  early  approval  and 
certify  that  the  fontb  are  needed  and 
will  be  drawn  before  insured  loan  funds 
are  expected  to  be  available,  assuming 
the  concurrent  insured  loan  is 
approved.  Since  the  early  approval 
process  would  involve  some  duplication 
of  REA  efibrts  in  reviewing  first  the  lien 
accommodation  request  ai^  later  the 
insured  loan  request,  it  would  not  make 
sense  for  REA  to  incur  this  extra 
expense  imless  the  borrower  actually 
ne^ed  the  supplemental  funds  earlier 
than  would  normally  be  available,  and 
intended  to  draw  the  supplemental 
funds  as  soon  as  the  accommodation 
was  approved.  If  the  borrower  intends  to 
wait  until  the  concurrent  insured  loan  is 
approved  and  its  funds  advanced,  there 
is  little  or  no  justification  for  early 
approval  of  a  lien  accommodation  for 
the  concurrent  supplemental  loan. 

It  is  proposed  that  REA  will  take 
action  on  the  lien  accommodation 
within  90  calendar  days  of  receiving  the 
request  for  early  approval  and  a 
complete  application  satisfactory  to 
REA.  REA’s  approval  of  the  lien 
accommodation  would  not  ensure  that 
the  concurrent  insured  loan  would  also 
be  approved. 

In  summary,  this  proposed  rule 
attempts  to  deal  with  several  issues 
regarding  the  granting  of  lien 
accommodations  and  subordinations 
under  the  existing  REA  electric 
mortgage.  The  rule  responds  to  major 
comments  received  bom  the  public 
regarding  the  establishment  of  objective 
criteria  for  granting  lien 
accommodations  and  subordinations, 
maintenance  of  REA  flexibility  to  grant 
lien  accommodations  and 
subordinaticms  when  borrowers  are  not 
able  to  meet  the  objective  criteria, 
updating,  clarifying,  and  streamlining 
REA’s  requirements  and  procedures. 


and  establishing  time  frames  for  REA 
action  on  requests. 

List  of  Sifojects  in  7  CFR  Part  1717 

Administrative  practice  and 
procedure.  Electric  power.  Electric 
utilities.  Intergovernmental  relaticms. 
Investments.  Lien  accommodation.  Limi 
subordination.  Loan  programs— energy. 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  reasons  explained  in  the 
preamble,  REA  proposes  to  amend  7 
CFR  chapter  XVII  by  amending  part 
1717  as  follows: 

PART  1717— POST-LOAN  POUCIES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1717 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950b:  Delegation 
of  Authority  by  the  Secretary  of  Agriculture. 

7  CFR  2.23;  Delegation  of  Authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development,  7  CFR  2.72,  unless 
otherwise  noted. 

2.  Subparts  O  through  Q  are  added 
and  reserved  and  subparts  R  and  S  are 
added  to  read  as  follows: 

Subpart  O — [Reserved] 

Sec. 

1717.700-1717.749  (Reserved] 

Subpart 

Sec. 

1717.750-1717.799  (Reserved] 

Subpart  Q— [Reserved] 

Sec. 

1717.800-1717.849  (Reserved] 

Subpart  R — Lien  Accommodations  and 
Subwthnations  for  100  Percent  Private 
Finartcing 

Sea 

1717.850  General. 

1717.851  Definitions. 

1717.852  Financing  purposes. 

1717.853  Loan  terms  and  conditions. 

1717.854  Advance  approval — 100  percent 
private  financing  of  distribution  and 
subtransmission  facilities. 

1717.855  Application  contents:  advance 
approval— 100  percent  private  fiiumcing 
of  distribution  and  subtransmission 
facilities. 

1717.856  Application  contents:  normal 
review — 100  percent  private  financing  of 
distribution,  transmission  and/or 
generation  fecilities. 

1717.857  Refinancing  of  existing  secured 
debt — distribution  and  power  supply 
borrowers. 

1717.858  Lien  subordination  for  rural 
development  investments. 

1717.859  Application  process  and  time 
fiames, 

1717.869-1717.899  (Reserved] 


Subpart  8— U«n  AccommodatioM  for 
Supplemantal  Fhtanclng  Raquirad  by  7  CFR 
1710.110 

Sea 

1717.900  Qualification  requirements. 

1717.901  Early  apim>vaL 

1717.902  Other  requirements. 
1717.903-1717.949  (Reserved] 

Subpart  0—{Raaarved] 

fS  1717.709-1717.749  [Raaarvad] 

Subpart  P— {Reserved] 

Si  1717.750-1717.790  [Raaarvad] 

Subpart  Q— (Reserved] 

SS  1717.800-1717.849  [Raaarvad] 

Subpart  R — Lien  Accommodations  and 
Subordinations  for  100  Percent  Private 
Financing  * 

§1717.850  Ganaral. 

(a)  Scope.  This  subpart  establishes 
policies  and  procedures  fw  the 
accommodation,  subrndination  or 
release  of  the  government’s  lien  cm 
borrower  assets  in  connection  with  100 
percent  private  sector  financing  of 
facilities  and  other  purposes.  Policies 
and  procedures  regarding  lien 
accommodations  for  concurrent 
supplemental  financing  required  in 
connection  with  an  REA  insured  loan 
are  set  forth  in  subpart  S  of  this  part 

(b)  Overall  policy.  Consistent  with 
prurient  lending  practices,  the 
maintenance  of  adequate  secnirity  for 
REA’s  loans,  and  the  objectives  of  the 
Rural  Electrification  Act  (RE  Act),  it  is 
the  policty  of  REA  to  provide  eflective 
and  timely  assistance  to  borrowers  in 
obtaining  financtng  firom  other  lendws 
for  electric  facilities,  equipment  and 
systems  by  sharing  REA’s  lien  on  a 
borroiver’s  assets,  and  in  certain 
ctrcnimstancos  by  subordinating  REA’s 
lien  on  specific  assets  financed  by  other 
lenders.  It  is  also  the  policy  of  R^  to 
provide  eflective  and  timely  assistance 
to  borrowers  in  promoting  rural 
development  by  subordinating  REA’s 
lien  for  financially  soiuid  .rural 
development  investments  imder  the 
conditions  set  forth  in  §  1717.858. 

(c)  Decision  factors.  In  determining 
whether  to  acxxtmmcxlate,  subordinate, 
or  release  its  lien  on  property  pledged 
by  the  borrower  under  the  REA 
mortgage,  REA  will  consider  the  effects 
of  such  action  on  the  acdiievement  of  the 
purposes  of  the  RE  Ac:t,  the  repayment 
and  security  of  REA  loans  seemed  by 
the  mortgage,  and  other  factors  set  forth 
in  this  subpart  The  following  factors 
will  be  considered  in  assessing  the 
effec:ts  on  the  repayment  and  secxirity  of 
REA  loans: 
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(1)  The  value  of  the  added  assets 
compaied  with  the  amount  of  new  debt 
to  be  secured: 

(2)  The  value  of  the  assets  already 
pledged  vmder  the  mortgage,  and  any 
eHects  of  the  proposed  transaction  on 
the  value  of  those  assets; 

(3)  The  ratio  of  the  total  outstanding 
debt  secured  under  the  mortgage  to  the 
value  of  all  assets  pledged  as  secvuity 
under  the  mortgage; 

(4)  The  borrower’s  ability  to  repay 
debt  owed  to  the  government,  as 
indicated  by  the  follovring  factors: 

(i)  Revenues,  costs  (including  interest, 
lease  payments  and  other  debt  service 
costs),  margins.  Times  Interest  Earned 
Ratio  (TIER),  and  Debt  Service  Coverage 
PSC); 

(ii)  The  variability  and  uncertainty  of 
futiue  revenues,  costs,  margins,  TIER, 
and  DSC; 

(iii)  Putxne  capital  needs  and  the 
ability  of  the  borrower  to  meet  those 
needs  at  reasonable  cost;  and 

(iv)  The  ability  of  the  borrower’s 
management  to  manage  and  control  its 
system  effectively  and  plan  for  future 
needs;  and 

(5)  Other  factors  that  may  be  relevant 
in  individual  cases,  as  determined  by 
REA. 

(d)  Environmental  considerations. 
Under  certain  circumstances,  such  as 
when  the  project  does  not  qualify  for  a 
categorical  exclusion,  the  environmental 
requirements  of  7  CFR  part  1794  may 
apply  to  applications  for  lien 
accommodations,  subordinations,  and 
releases. 

(e)  Co-mortgagees.  Other  mortgagees 
under  existing  mortgages  shared  with 
REA  may  have  the  right  to  approve 
requests  for  lien  accommodations, 
subordinations  and  releases.  In  those 
cases,  borrowers  would  have  to  obtain 
the  approval  of  such  mortgagees  in 
order  for  the  lien  of  the  mortgage  to  be 
accommodated,  subordinated  or 
released. 

(f)  Safety  and  performance  standards: 
(1)  In  the  case  of  distribution  and 
transmission  facilities  financed  by  a 
loan  that  is  lien  accommodated  or 
subordinated  under  this  subpart,  an 
authorized  official  of  the  borrower  must 
certify  that  the  borrower  will: 

(i)  Comply  with  the  National 
Electrical  Safety  Code,  in  accordance 
with  7  CFR  1724.41; 

(ii)  Use  only  materials  for  distribution 
and  transmission  facilities  that  have 
been  determined  by  REA  to  be 
acceptable,  as  reqviired  by  7  CFR 
1728.70  (a)  and  (b).  or  if  such  materials 
are  not  available,  use  materials 
approved  by  a  registered  professional 
engineer; 


(iii)  Comply  with  standards  for 
construction  established  by  REA,  such 
as  those  in  7  CFR  1728.97,  except  as 
otherwise  provided  in  7  CFR  1724.45; 
and 

(iv)  Obtain  a  certification  from  a 
registered  professional  engineer  that  the 
requirements  of  this  paragraph  have 
been  met. 

(2)  REA  ’’Buy  American” 
reouirements  shall  not  appfy- 

(g)  Advance  of  funds,  ine  advance  of 
funds  firom  100  percent  private  loans 
lien  accommodated  or  subordinated  by 
REA  will  not  be  subject  to  REA 
approval.  It  is  the  private  lender’s 
responsibility  to  ensure  that  such  loan 
funds  are  us^  for  the  purposes  for 
which  the  loan  was  made  and  the  lien 
accommodation  or  subordination 
granted. 

(h)  Contracting  and  procurement 
procedures.  (1)  Facilities  financed  with 
debt  obtained  entirely  from  non-REA 
sovirces,  without  an  REA  loan  guarantee, 
are  not  subject  to  REA  post-loan 
requirements  regarding  contracting, 
procurement  and  bidding  procedures; 
contract  close-out  procedures  pertaining 
to  project  completion,  final  payment  of 
contractor,  and  related  matters;  and 
standard  forms  of  construction  and 
procurement  contracts  listed  in  7  CFR 
1726.300. 

(2)  To  the  extent  that  provisions  in  a 
borrower’s  loan  contract  or  mortgage  in 
favor  of  REA  may  be  inconsistent  with 
paragraphs  (g)  and  (h)(1)  of  this  section, 
these  paragraphs  are  intended  to 
constitute  an  approval  or  waiver  under 
the  terms  of  such  instruments,  and  in 
any  regulations  implementing  such 
instruments,  with  respect  to  facilities 
financed  with  debt  obtained  entirely 
from  non-REA  sources  without  an  REA 
guarantee.  Specifically,  the  following 
requirements  customarily  foimd  in 
typical  REA  loan  instruments  and  in 
implementing  regulations  are  deemed 
satisfied  or  not  applicable: 

(i)  All  provisions  in  Loan  Contract 
Article  n,  entitled  ’’Advances  and 
Disposition  of  Funds”; 

(u)  Those  provisions  in  Loan  Contract 
Article  III,  entitled  ’’Construction,” 
found  in  sections  1,  2  or  3  and 
respectively  concerning  limitations  on 
the  use  of  force  accoimt  construction, 
requirements  to  use  REA  approved 
construction  contracts,  or  requirements 
to  use  competitive  bidding; 

(iii)  Those  provisions  in  Loan 
Contract  Article  IV,  entitled  “Particular 
Covenants,”  found  in  sections  1,  2, 3, 9, 
10, 14  or  16  and  concerning  the 
following  matters:  approval  of 
depositories  and  engineers,  plans  and 
specifications,  construction  contracts, 
materials,  and  equipment  and  supplies 


contracts;  delivery  of  contractor’s  and 
subcontractor’s  bonds;  procedures  for 
energizing  the  system;  clauses  for 
inclusion  in  contracts  for  federally 
assisted  construction:  or  reqmrements 
for  approval  of  evidence  of  the 
Borrower’s  right,  title  or  interest  in  real 
property  being  acquired  or  improved  by 
the  Borrower;  and 

(iv)  'Those  provisions  in  Mortgage 
Article  n,  entitled  “Particular  Covenants 
of  the  Mortgagor,”  fovmd  in  section  10 
thereof  and  concerning  approval  of 
extensions  and  improvements  to  the 
system,  other  than  extensions  or 
improvements  related  to  serving  any 
consumer  having  an  anticipated 
demand  in  excess  of  1,000  ulowatts, 
and  provisions  concerning  approval  of 
expenses  for  legal,  engineering, 
supervisory,  accounting  or  other  similar 
expenses. 

(i)  Access  of  handicapped  to 
buildings.  To  be  eligible  for  a  lien 
accommodation  or  subordination  for 
100  percent  private  financing  of  the 
construction  of  buildings,  the  borrower 
must  provide  REA  with  a  certification 
by  the  project  architect  that  the 
buildings  will  be  designed  and 
constructed  in  compliance  with  section 
504  of  the  Rehabilitation  Act  of  1973  as 
amended  (29  U.S.C.  794),  as  applicable 
under  that  Act,  and  that  the  facilities 
will  be  readily  accessible  to  and  usable 
by  persons  with  handicaps  in 
accordance  with  the  Uniform  Federal 
Accessibility  Standards  (UFAS), 
(appendix  A  to  41  CFR  part  101.19, 
subpart  101-19.6).  The  certification 
must  be  included  in  the  borrower’s 
application  for  a  lien  accommodation  or 
subordination.  In  addition  to  these 
requirements,  building  construction 
may  also  be  subject  to  requirements  of 
'The  Americans  with  Disabilities  Act  (42 
U.S.C.  12101  et  sea,). 

(j)  Any  breach  of  any  warranty  or  any 
material  inaccuracy  in  any 
representation,  warranty,  certificate, 
document,  or  opinion  submitted 
pursuant  to  this  subpart,  including, 
without  limitation,  any  representation 
regarding  the  use  of  funds  from  loans 
lien  accommodated  or  subordinated 
pursuant  to  this  subpart,  shall  constitute 
a  default  by  the  borrower  under  the 
terms  of  its  loan  agreement  with  REA. 

(k)  Guaranteed  Joans.  The  provisions 
of  this  subpart  do  not  apply  to  loans 
guaranteed  by  REA. 

(l)  Release  of  lien.  To  avoid  repetition, 
release  of  lien  is  not  mentioned  in  every 
instance  where  it  may  be  an  acceptable 
alternative  to  subordination  of  R^’s 
lien.  Generally,  lien  subordination  is 
favored  over  release  of  lien,  and  any 
decision  to  release  REA’s  lien  is  at  the 
sole  discretion  of  REA. 
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§1717.851  OeflnMons. 

Terms  used  in  this  subpart  have  the 
meanings  set  forth  in  7  CFR  1710.2. 
References  to  specific  REA  forms  and 
other  REA  documents,  and  to  specific 
sections  or  lines  of  such  forms  and 
documents,  shall  include  the 
corresponding  forms,  documents, 
sections  and  lines  in  any  subsequent 
revisions  of  these  forms  and  documents. 
In  addition  to  the  terms  defined  in  7 
CFR  1710.2,  the  following  terms  have 
the  following  meanings  for  the  purposes 
of  this  subpart: 

Calendar  day  means  any  day  of  the 
year,  except  a  Federal  holiday  that  falls 
on  a  work  day. 

Equity,  less  deferred  debits,  means 
Line  33  less  Line  25  of  Part  C  of  REA 
Form  7. 

Front-end  costs  means  the  reasonable 
cost  of  engineering,  architectural, 
environmental  and  other  studies  and 
plans  needed  to  support  the 
construction  of  facilities. 

Lien  accommodation  means  the 
sharing  of  the  government’s  (REA’s)  lien 
on  property,  usually  all  property, 
covered  by  the  lien  of  the  REA 
mortgage. 

Lien  subordination  means  allowing 
another  lender  to  take  a  first  mortgage 
lien  on  certain  property  covered  by  the 
lien  of  the  REA  mortgage,  and  the 
government  (REA)  te^ng  a  second  lien 
on  such  property. 

Net  utility  plant  means  Part  C,  Line  5 
of  REA  Form  7  (distribution  borrowers) 
or  Section  B,  Line  5  of  REA  Form  12a 
(power  supply  borrowers). 

ODSC  means  Operating  Debt  Service 
Coverage  calculated  as; 

A^B+C 

ODSCm  - 

D 


where: 

A  X  Depredation  and  Amortization  Expense, 
which  equals  Part  A,  Line  12  of  REA 
Fonn  7; 

B  =  Interest  on  Long-term  Debt,  which  equals 
Part  A,  Line  15  of  REA  Form  7.  except 
that  Interest  on  Long-term  debt  shall  be 
increased  by  1/3  of  the  amount,  if  any, 
by  which  the  rentals  of  Restricted 
Property  (Part  M,  Line  3  of  RRA  Form  7) 
exceeds  2  percent  of  Total  Margins  and 
Equities  (Part  C,  Line  33  of  REA  Form  7); 

C= Patronage  Capital  ft  Operating  Margins, 
which  equals  Part  A,  Line  20  of  REA 
Form  7;  and 

D  =  Debt  Service  Billed  (REA  other)  which 
equals  all  interest  and  principal  billed 
during  the  calendar  year  plus  1/3  of  the 
amount,  if  any,  by  which  the  rentals  of 
Restricted  Property  (Part  M,  Line  3  of 
REA  Form  7)  excels  2  percent  of  Total 
Margins  and  Equities  (Part  C,  Line  33  of 
REA  Form  7). 

OTIER  means  Operating  Times 

Interest  Earned  Ratio  calculated  as: 


A^B 

OTTER  m  - 

A 


where: 

A  =  Interest  on  Long-term  Debt,  which  equals 
Part  A,  Line  15  of  REA  Form  7,  except 
that  Interest  on  Long-term  debt  shall  be 
increased  by  1/3  of  the  amount,  if  any, 
by  which  the  rentals  of  Restricted 
Property  (Part  M,  Line  3  of  REA  Form  7) 
exceeds  2  percent  of  Total  Margins  and 
Equities  (Part  C,  Line  33  of  REA  Form  7); 
and 

B  =  Patronage  Capital  and  Operating  Margins, 
which  equals  Part  A,  Line  20  of  REA 
Form  7. 

Total  outstanding  long-term  debt 
means  Part  C,  Line  38  of  REA  Form  7. 

Transaction'costs  means  the 
reasonable  cost  of  legal  advice, 
accounting  fees,  filing  fees,  recording 
fees,  financing  costs,  underwriting 
commissions,  and  printing  associated 
with  borrower  financing. 

§  1 71 7.852  nnancing  purposM. 

(a)  Purposes  eligible.  The  following 
financing  purposes,  except  as  excluded 
in  paragraph  (b)  of  this  section,  are 
eligible  for  a  lien  accommodation  fi'om 
REA,  or  in  certain  circumstances  a 
subordination  of  REA’s  lien  on  specific 
assets,  provided  that  all  applicable 
provisions  of  this  subpart  are  met: 

(1)  The  acquisition,  construction, 
improvement,  modification,  and 
replacement  (less  salvage  value)  of 
systems,  equipment,  and  facilities 
(including  distribution,  transmission, 
generation,  and  other  facilities  listed  in 
7  CFR  1710.251(c)  and  1710.252(c)), 
used  to  supply  electric  power  to: 

(1)  RE  Act  beneficiaries;  and/or 
(ii)  End-user  customers  of  the 

borrower  who  are  not  beneficiaries  of 
the  RE  Act; 

(2)  The  purchase,  rehabilitation  and 
integration  of  existing* distribution 
facilities  and  associated  service 
territory; 

(3)  Front-end  costs,  when  and  as  the 
borrower  has  obtained  a  binding 
commitment  from  the  non-REA  lender 
for  the  financing  required  to  complete 
the  procurement  or  construction  of  the 
facilities: 

(4)  Transaction  costs  included  as  part 
of  the  cost  of  financing  assets  or 
refinancing  existing  debt,  provided, 
however,  that  the  amount  of  transaction 
costs  eligible  for  lien  accommodation  or 
subordination  normally  shall  not  exceed 
2  percent  of  the  principal  amount  of 
financing  or  refinancing  provided,  net  of 
all  transaction  costs; 

(5)  The  refinancing  of  existing  debt 
secured  under  the  mortgage;  and 

(6)  Lien  subordinations  for  certain 
rural  development  investments,  as 
provided  in  §  1717.858. 


(b)  Purposes  ineligible.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  the  following  ^andng 
purposes  are  not  eligible  for  a  hen 
accommodation  or  subordination  from 
REA; 

(1)  Working  capital,  including 
operating  funds,  unless  the  working 
capital  is  required  to  ensure  the 
repayment  of  REA  loans; 

(ii)  Electric  facilities,  equipment, 
appliances,  or  wiring  located  inside  the 
premises  of  the  consumer,  except 
certain  load-management  equipment 
(see  7  CFR  1710.251(c)(ll)); 

(iii)  Investments  in  a  lender  required 
of  the  borrower  as  a  condition  for 
obtainine  financing;  and 

(iv)  D^t  incurred  by  a  distribution  or 
power  supply  borrower  for  investment 
in  projects  other  than  the  borrower’s 
primary  business  of  supplying  electric 
power  to  its  members  and  consumers. 

(2)  REA  may,  at  its  sole  discretion, 
grant  an  exception  to  any  of  the 
restrictions  on  accommc^ating  or 
subordinating  its  lien  on  a  borrower’s 
property  set  mrth  in  paragraph  (b)(1)  of 
this  section,  if  REA  determines  that  the 
accommodation  or  subordination  will 
enhance  the  repayment  and/or  security 
of  loans  made  by  REA  to  the  borrower. 

(c)  Lien  subowination  for  electric 
utility  investments.  REA  will  consider 
subordinating  its  lien  on  specific 
electric  utility  assets  financed  by  the 
lender,  when  the  assets  can  be  split  off 
without  materially  reducing  the 
stability,  safety,  reliability,  operational 
efficiency,  or  liquidation  value  of  the 
rest  of  the  system. 

§  1717.853  Loan  terms  and  conditions. 

(a)  Terms  and  conditions.  A  loan, 
bond  or  other  financing  instrument,  for 
which  a  lien  accommodation  or 
subordination  is  requested  from  REA, 
must  comply  with  the  following  terms 
and  conditions: 

(1)  The  maturity  of  the  loan  or  bond 
used  to  finance  facilities  or  other  capital 
assets  must  not  exceed  the  wei^ted 
average  of  the  expected  useful  lives  of 
the  facilities  being  financed; 

(2)  The  loan  or  Irond  must  have  a 
maturity  of  not  less  than  5  years; 

(3)  The  principal  of  the  loan  or  bond 
must  be  amortized  at  a  rate  that  will 
yield  a  weighted  average  life  not  greater 
than  the  weighted  average  life  that 
would  result  from  level  payments  of 
principal  and  interest;  and 

(4)  'The  loan,  or  any  portion  of  the 
loan,  may  bear  either  a  variable  (set 
annually  or  more  frequently)  or  a  fixed 
interest  rate,  provided  that  if  the  loan 
bears  a  variable  interest  rate  the  loan 
will  not  result  in  the  total  outstanding 
debt  of  variable-rate  loans  exceeding  15 


12558 


Fadml  Bngjaliir  /  Vol.  58,  Na  42  /  Friday.  March  5>  1993  /  Propoaed  Rules 


pemnt  of  all  outstanding  <kbt  at  8ia 
time  the  loan  is  ^iptoved. 

(b)  REA  apiawal.  Loan  tannt  and 
conations  and  the  loan  agreaBMOt 
between  the  boiTOWOT  and  the  lender  are 
subject  to  REA  approval.  However,  REA 
will  usually  wmiva  its  ri^  of  approval 
for  distribution  borrowers  that  meet  the 
conditions  for  advance  approval  of  a 
lien  accommodation  or  subordination 
set  forth  in  §1717.854.  REA  may  also 
waive  its  right  of  approval  in  the  case 
of  refinanchigs  of  bating  debt  under 
§  1717.857.  In  both  cases,  REA‘s 
decision  to  waive  its  right  of  approval 
will  depmd  on  the  adequacy  of  security 
for  REA  *8  loans,  die  current  and 
projected  financial  strength  of  the 
borrower  and  its  ability  to  meet  its 
financial  obligations,  REA‘s  familiarity 
with  the  lendw  and  its  lending 
practices,  whether  the  transaction  is 
ordinary  or  unusual,  and  the 
imcertainty  and  credit  risks  involved  in 
the  transac^on. 

f1717J64  Advance  approval  tOO 
peroant  privaio  financing  of  diotribution  and 
subtranamiaalon  facUIUea. 

(a)  Policy.  All  requests  far  a  lira 
accommodation  or  subordination  from 
distribution  borrowers  for  100  percent 
private  financing  of  distribution  and 
subtransmission  facilities  that  meet  the 
conditions  of  this  section  and  all  other 
applicable  provisions  of  this  sul^iart, 
qualify  for  advance  approval  by  REA. 
Advance  approval  means  REA  will 
approve  thaw  requests  onoe  REA  is 
satisfied  that  die  condidoRS  of  this 
section  and  all  other  applkahle 
provisions  of  this  subp^  have  been 
met. 

(bl  Eligible  purposes.  Lien 
accommodations  or  subordinations  for 
the  financing  of  distribution  and 
subtransmission  facilities,  except  the 
purchase,  rehabilitation  and  int^ration 
of  existing  distribution  facilities  and 
associated  service  territory,  are  eligible 
for  advance  approval  (see  §  1717.852). 

(c)  Qualificatiim  criteria.  To  qualify 
for  advance  approval,  the  following 
requirements,  as  well  as  all  other 
applicable  requirements  of  this  subpart, 
mustbemel: 

(1)  Hie  bonower  meets  at  least  one 
the  following  two  criteria: 

(i)  The  rado  of  the  borrower'a  equity, 
less  defaried  deUts  (expenses),  to  tol^ 
assets  is  at  least  40  paKant  at  the  dme 
of  the  lien  acoommodatioa  raquaM,  and 
is  not  lass  than  37  pevorat  after  tal^ 
into  account  the  enact  of  die  proposed 
loan,  and  die  bonower  has  aoiieired  a 
TIER  of  at  least  1.S  and  a  DSC  of  at  laaat 
1.2S  in  each  of  the  3  calmdar  years 
immadialaly  praoading  die  laqoast  for  a 


lien  accommodation  or  subordinadon; 
or 

(ii)  The  ratio  of  the  borrower’s  equity, 
less  deferred  debits  (expenses),  to  total 
assets  is  at  least  35  percent  at  the  time 
of  the  lien  accomm^ation  request,  and 
is  not  less  than  32  peroent  after  taking 
into  account  the  effect  of  the  proposed 
loan,  and  the  borrower  has  araieved  an 
operating  HER  (OTIER)  of  at  least  1.5 
and  an  operating  DSC  (ODSC)  of  at  least 
1.25  in  each  (ff  ^  3  calendar  years 
immediately  preceding  the  request  for  a 
lien  accommraadon  or  subordinadon; 

(2)  The  borrower’s  net  udlity  plant  as 
a  rado  to  total  outstanding  long-term 
debt,  after  taking  into  consideradon  the 
effect  of  the  proposed  loan  and 
associated  plant  addidons,  is  not  less 
than  1.1; 

(3)  The  borrower’s  board  of  directors 
has  agreed  by  resoludon  to  place  into 
effect  any  increases  in.  rates  required  as 
a  result  of  the  proposed  loan  in  order  to 
meet  the  TIER  and  DSC  rados  required 
by  the  mortgage,  and  take  all  reasonable 
steps  to  obtain  any  approvals  required 
by  state  regulatory  audiorides; 

(4)  There  is  no  pending  lidgadon  and 
no  tlueatened  acdons  by  third  pardes 
that  would  materially  affect  the 
borrower’s  operations  and/or  financial 
condidon; 

(5)  The  borrower  is  current  on  all  debt 
payments  and  all  other  financial 
obligations,  and  is  not  in  default  under 
the  REA  mmlgage,  the  REA  loan 
contract,  any  de&  restructuring 
agreement,  or  any  other  agreement  with 
REA; 

(6)  The  borrower  has: 

(i)  Submitted  the  annual  auditor’s 
report,  report  on  compliance,  report  on 
internal  controls,  and  management  lettw 
in  accordance  with  7  CFR  part  1773; 

(ii)  Received  an  unqualified  opinion 
in  the  most  recant  auditor’s  report; 

(iii)  Resolved  aU  findings  and 
recommendadons  made  in  the  most 
recent  Loan  Fund  and  Aocoundng 
Review; 

(iv)  RjBSolved  all  findings  and 
recommendadons  made  in  the  most 
recent  finracial  statement  audit, 
including  those  findings  and 
recommendadons  made  in  the  report  ra 
internal  control,  report  ra  ccxtnpliance, 
and  management  lettor, 

(v)  Resolved  all  outstanding 
accounting  issues  with  REA;  and 

(vi)  Resolved  any  significant 
irrraularitiea  to  R^’s  satisfaction;  and 

If  the  borrowwr  has  a  power  supply 
contract  with  a  power  supply  borrower, 
the  power  supply  borrower  is  current  on 
all  debt  payments  and  all  othmr  financial 
obligadons.  and  is  not  in  default  uncfor 
the  REA  mortga^  the  REA  loan 
contract,  any  drat  restructuring 


agreement,  or  any  odier  agreement  with 
REA. 

(d)  Aighf  (rf  normal  review  reserved. 
R^  reserves  the  right  to  review  any 
request  for  lien  accommodadon  or 
subordinadon  under  its  normal  review 
process  rather  than  imder  advrace 
approval  procedures  if  REA,  in  its  sole 
discredon,  detntnines  there  is 
reasonable  doubt  as  to  whether  the 
requirements  cff  paragraphs  (b)  and  (c)  of 
this  section  have  been  or  will  be  met.  or 
whether  the  bmrower  will  be  able  to 
meet  all  of  its  present  and  future 
financial  obli^tions. 

§1717.855  Application  contents;  advance 
approval— 100  percent  private  financing  of 
distributioo  and  subtransmission  facilities. 

Applications  for  a  lien 
accommodadon  or  subordinadon  that 
meet  the  requirements  of  §1717.854 
must  include  the  following  information 
and  documents: 

(a)  The  certification  regarding  safety 
and  performance  standards  required  by 
§  1717.850(f),  cmnbined  with  a 
certification  by  an  authorized  official  of 
the  borrower  that  the  borrower  and,  as 
applicable,  the  loan  are  in  compliance 
with  all  conditions  set  forth  in 

§  1717.854(c)  and  all  applicable 
provisions  of  §§1717.852  and  1717.853; 

(b)  A  resoludon  of  the  bcHTOwer’s 
board  of  directors  requesting  the  lira 
accommodation  or  subordination  and 
including  the  amount  and  maturity  of 
the  proposed  loan,  a  general  description 
of  the  facilities  cht  othra  purposes  to  be 
financed,  the  name  and  address  of  the 
lender,  and  an  attadied  term  draet 
summarizing  the  terms  and  conditions 
of  the  proposed  loan; 

(c)  The  borrower’s  financial  aiid 
statistical  report  (REA  Form  7),  the  data 
in  which  shall  not  be  more  than  60  days 
old  when  the  complete  application  is 
received  by  REA; 

(d)  Draft  copy  of  any  new  mortgage  or 
mortgage  amendment  (supplement) 
required  by  REA  or  the  lendra,  unless 
RE^  has  notified  the  borrowra  that  it 
wishes  to  prepare  these  documents 
itself; 

(e)  A  copy  of  the  loan  agreement  and 
the  loan  note,  bond  or  other  financing 
instrument  if  REA  has  advised  the 
borrower  that  it  has  not  waived  its  right 
to  approve  these  documents; 

(f)  Borrower’s  environmental  report 

and/or  other  environmratal  _ 

documentation,  if  required  by  7  CFR 
part  1794,  and  board  resoludon 
adopting  said  documents; 

(^  R^  Form  740c,  Cost  Estimates 
and  Loan  Budget  for  Electric  Borrowers, 
and  REA  Form  740g  for  buildings; 

(h)  A  construction  work  plan  (CWP) 
or  CWP  amendmrat  covoring  the 
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proposed  project,  in  accordance  with  7 
CFR  part  1710.  subpart  F,  and  a 
resolution  of  the  borrower’s  board  of 
directors  adopting  the  CVVP; 

(i)  The  certification  by  the  project 
architect  for  any  buildings  to  be 
constructed,  as  required  by 

§  1717.850{i); 

(j)  A  certification  by  an  authorized 
official  of  the  borrower  that  flood  hazard 
insurance  will  be  obtained  for  the  full 
value  of  any  buildings,  or  other  facilities 
susceptible  to  damage  if  flooded,  that 
will  be  located  in  a  flood  hazard  area; 

(k)  Form  AD-1047,  Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions,  as  required  by  7 
CFR  part  3017; 

(l)  A  report  by  the  borrower  stating 
whether  or  not  it  is  delinquent  on  any 
Federal  debt,  and  if  delinquent,  the 
amount  and  age  of  the  delinquency  and 
the  reasons  therefor;  and 

(m)  Other  information  that  REA  may 
require  to  determine  whether  all  of  the 
applicable  provisions  of  this  subpart 
have  been  met. 

§  1717.856  Application  contents:  normal 
review — 100  percent  private  fiiuincing  of 
distribution,  trartamiasion  and/or  generation 
facilities. 

Applications  for  a  lien 
accommodation  or  subordination  for 
100  percent  financing  of  distribution, 
transmission,  and/or  generation 
facilities  that  do  not  meet  the 
requirements  of  §  1717.854  must 
include  the  following  information  and 
documents: 

(a)  The  certification  regarding  safety 
and  performance  standards  required  by 
§  1717.850(0  (if  the  financing  is  for 
distribution  or  transmission  facilities), 
combined  with  a  certification  by  an 
authorized  official  of  the  borrower  that: 

(1)  The  borrower  and,  as  applicable, 
the  loan  are  in  compliance  with  all 
applicable  provisions  of  §§  1717.852 
and  1717.853;  and 

(2)  There  is  no  pending  litigation  and 
no  threatened  actions  by  third  parties 
that  would  materially  adversely  aflect 
the  borrower’s  operations  and/or 
financial  condition.  If  this  certification 
cannot  be  made,  the  application  must 
include  an  opinion  of  ^rrower’s 
counsel  regarding  any  pending  litigation 
(including  levels  of  related  insurance 
coverage  and  the  potential  eflect  on  the 
borrower)  and  any  threatened  actions  by 
third  parties  that  would  materially 
adversely  aflect  the  borrower’s 
operations  or  financial  condition,  such 
as  actions  affecting  service  territory, 
loads  or  rates; 

(b)  The  information  and  documents 
set  forth  in  §  1717.855  (b)  through  (m); 


(c)  A  long-range  financial  forecast 
providing  financial  projections  for  at 
least  10  years,  which  demonstrates  that 
the  borrower’s  system  is  economically 
viable  and  that  proposed  loan  is 
financially  feasiole,  and  a  resolution  of . 
the  borrower’s  board  of  directors 
adopting  the  long-range  financial 
forecast.  The  financial  forecast  must 
comply  with  the  requirements  of  7  CTTt 
part  1710,  subpart  G.  REA  may,  in  its 
sole  discretion,  waive  the  requirement 
of  this  paragraph  that  a  long  range 
financial  forecast  be  provided,  if: 

(1)  The  borrower  is  current  on  all  of 
its  financial  obligations  and  is  in 
compliance  with  all  requirements  of  its 
mortgage  and  loan  agreement  with  REA; 

(2)  In  REA’s  judgment,  granting  a  hen 
accommodation  or  subordination  for  the 
proposed  loan  will  not  adversely  aflect 
the  repayment  and  security  of 
outstanding  debt  of  the  borrower  owed 
to  or  guaranteed  by  REA; 

(3)  The  borrower  has  achieved  the 
TIER  and  DSC  levels  required  by  its 
mortgage  in  each  of  the  three  most 
recent  calendar  years;  and 

(4)  The  amount  of  the  proposed  loan 
does  not  exceed  3  percent  of  the 
borrower’s  current  net  utility  plant; 

(d)  Equity  development  plan.  A 
borrower  must  submit  a  new  or  revised 
equity  development  plan,  and  a 
resolution  of  its  board  of  directors 
adopting  the  plan,  if  the  borrower’s 
equity  as  a  percentage  of  total  assets  is 
less  than  40  percent  (distribution 
borrowers)  or  less  than  20  percent  or 
some  higher  percentage  based  on  the 
borrower’s  particular  financial 
circumstances  and  needs  (power  supply 
borrowers),  after  taking  into 
consideration  the  eflects  of  the  proposed 
loan  on  the  borrower’s  balance  sheet. 
Such  borrowers  are  subject  to  the 
reouirements  of  7  CFR  1710.116; 

(e)  As  applicable  to  the  type  of 
facilities  being  financed,  a  CWP,  related 
engineering  and  cost  studies,  a  power 
cost  study,  and  a  resolution  of  the 
borrower’s  board  of  directors  adopting 
these  documents.  These  documents 
must  meet  the  requirements  of  7  CFR 
part  1710,  subpart  F; 

(f)  Unless  the  requirement  has  been 
waived  in  writing  by  REA.  a  current, 
REA-approved  power  requirements 
study,  which  must  meet  the 
requirements  of  7  CFR  part  1710, 
subpart  E,  to  the  same  extent  as  if  the 
loan  were  being  made  by  REA,  and  ^ 
resolution  of  the  borrower’s  board  or 
directors  adopting  the  study;  and 

(g)  A  discussion  of  the  blower’s 
compliance  with  REA  requirements  on 
accounting,  financial  reporting,  record 
keeping,  md  irregularities  (see 

§  1717.854(c)(6)).  REA  will  review  the 


case  and  determine  the  eflect  of  any 
noncompliance  on  the  feasibility  and 
security  of  REA’s  loans,  and  whether  the 
requested  lien  accommodation  or 
subordination  can  be  approved. 

11717.857  Refinancing  of  existing  secured 
debt— distribution  and  poewr  supply 
borrowers. 

(a)  Advance  approval.  All 
applications  for  a  lien  accommodation 
or  subordination  for  the  refinancing  of 
existing  secured  debt  that  meet  the 
qualification  criteria  of  this  paragraph, 
except  applications  from  borrowers  in 
default  under  their  mortgage  or  loan 
contract  with  REA,  are  eligible  for 
advance  approval.  Such  lien 
accommodations  and  subordinations  are 
deemed  to  be  in  the  government’s 
interest,  and  REA  will  approve  them 
once  REA  is  satisfied  that  the 
requirements  of  this  paragraph  and 
paragraph  (c)  of  this  section  have  been 
met.  The  qualification  criteria  are  as 
follows: 

(1)  The  refinancing  is  a  current 
refunding  and  does  not  involve  interest 
rate  swaps,  forward  delivery  contracts, 
or  similar  features; 

(2)  The  principal  amount  of  the 
refinancing  loan  does  not  exceed  the 
sum  of  the  outstanding  principal 
amount  of  the  debt  being  refinanced 
plus  the  amoimt  of  transactions  costs 
included  in  the  refinancing  loan  that  are 
eligible  for  lien  accommodation  or 
suWdination  under  $  1717.852(a)(4); 

(3)  The  weighted  average  life  of  the 
refinancing  loan  is  not  greater  than  the 
weighted  average  remaining  life  of  the 
loan  being  refinanced;  and 

(4)  The  present  value  of  the  cost  of  the 
refinancing  loan,  including  all 
transaction  costs  and  any  required 
investments  in  the  lender,  is  less  than 
the  present  value  of  the  cost  of  the  loan 
being  refinanced,  as  determined  by  a 
method  acceptable  to  REA.  ■ 

(b)  Other  applications.  Applications 
for  a  lien  accommodation  or 
subordination  for  refinancing  that  do 
not  meet  the  requirements  of  paragraph 
(a)  of  this  section  will  be  reviewed  by 
REA  under  normal  review  procedures 
for  these  applications.  In  the  case  of 
either  advance  approval  or  normal 
review,  a  lien  subordination  would  be 
authorized  only  if  the  lien  of  the 
mortgage  was  subordinated  with  respect 
to  the  assets  securing  the  loan  being 
refinanced. 

(c)  Application  contents — advance 
approval  of  refinancing.  Applications 
for  a  lien  accommodation  or 
subordination  for  refinancing  of  existing 
secured  debt  that  meet  the  qualification 
criteria  for  advance  approval  set  forth  in 
paragraph  (a)  of  this  section,  must 
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include  the  following  information  and 
documents: 

(1)  A  certification  by  an  authorised 
official  of  the  borrower  that  the 
application  meets  the  requirements  of 
paragraph  (a)  of  this  section  and  all 
applicable  provisions  of  §§  1717.852 
and  1717.853; 

(2)  Documentation  and  analysis 
demonstrating  that  the  application 
meets  the  quwfication  criteria  set  forth 
in  paragraph  (a)  of  this  section; 

(3)  A  resolution  of  the  borrower’s 
board  of  directors  requesting  the  lien 
accommodation  or  subordination  and 
including  the  amoimt  and  maturity  of 
the  proposed  loan,  a  general  description 
of  the  debt  to  be  refinanced,  the  name 
and  address  of  the  lender,  and  an 
attached  term  sheet  summarizing  the 
terms  and  conditions  of  the  proposed 
loan; 

(4)  The  borrower’s  financial  and 
statistical  report  (REA  Form  7  for 
distribution  borrowers  and  REA  Form 
12  for  power  supply  borrowers),  the 
data  in  which  shdl  not  be  more  than  60 
days  old  when  the  comptete  application 
is  received  by  REA; 

(5)  Draft  copy  of  any  new  mortgage  or 
mortgage  amendment  (supplement) 
requi^  by  REA  or  the  lender,  vmless 
REA  has  notified  the  borrower  that  it 
wishes  to  prepare  these  documents 
itself; 

(6)  A  copy  of  the  loan  agreement  and 
the  loan  note,  bond  or  other  financing 

•instrument,  if  requested  by  REA; 

(7)  Form  AD-1047,  Certification 
Reg^ing  Debarment,  Suspension,  and 
Other  Responsibility  Matters — ^Primary 
Covered  Transactions,  as  required  by  7 
CFR  part  3017; 

(8)  A  report  by  the  borrower  stating 
whether  or  not  it  is  delinquent  on  any 
Federal  debt,  and  if  delinquent,  the 
amount  and  age  of  the  delinquency  and 
the  reasons  thmfor;  and 

(9)  Other  information,  documents  and 
opinions  that  REA  may  require  to 
determine  whethw  all  of  the.  applicable 
provisions  of  this  subpart  have  been 
met. 

(d)  Application  contents — normal 
review  of  refinancing.  Applications  for  a 
lien  accommodation  or  subordinatirm 
for  refinancing  of  existing  secured  debt 
that  do  not  meet  the  requirements  for 
advance  approval  set  forth  in  paragraph 

(a)  of  this  section,  must  include  the 
following  information  and  documents: 

(1)  The  information  and  documents 
set  forth  in  paragraphs  (c)  (3)  through  (9) 
of  this  section; 

(2)  A  complete  description  of  the 
refinancing  loan  and  the  outstanding 
debt  to  be  refinanced; 

(3)  An  analysis  comparing  the 
refinancing  loan  with  the  loan  being 


refinanced  as  to  the  weighted  average 
life  and  the  net  present  value  of  the 
costs  of  the  tvro  loans;  and 

(4)  If  the  present  value  of  the  cost  of 
the  refinancing  loan  is  greater  than  the 

e resent  value  of  the  cost  of  the  debt 
eing  refinanced,  financial  forecasts  for 
at  least  5  years  comparing  the 
borrower’s  debt  service  and  other  costs, 
revenues,  margins,  cash  flows,  TIER, 
and  DSC,  with  and  without  the 
proposed  refinancing. 

(^  Application  process  and  time 
frames.  The  application  process  and 
time  frames  for  REA  review  and  action 
for  refinancings  are  set  forth  in 
§  1717.859(d). 

(f)  Prepayments  of  concurrent  REA 
insured  loans.  If  the  loan  being 
refinanced  was  made  concurrently  as 
supplemental  financing  required  by 
R^  in  coimection  with  an  REA  insured 
loan,  the  refinancing  will  not  be 
considered  a  prepayment  under  the  REA 
mortgage,  and  no  proportional 
prepayment  of  the  concurrent  REA 
insur^  loan  will  be  required,  provided 
that  the  principal  amount  of  the 
refinancing  loan  is  not  less  than  the 
amount  of  loan  principal  being 
refinanced,  and  the  weighted  average 
life  of  the  refinancing  loan  is  materially 
emial  to  the  weighted  average  remaining 
life  of  the  loan  l^ing  refinanced.  The 
refinancing  loan  shdl  be  considered  a 
concurrent  loan. 

§1717.858  Lien  subordination  for  rural 
developmani  invastmenis. 

(a)  Policy.  RE/v  encourages  borrowers 
to  ccHisider  investing  in  financially 
sound  projects  that  are  likely  to  have  a 
positive  efiect  on  economic 
development  and  employment  in  rural 
areas.  In  addition  to  the  guidance  set 
forth  in  §  1717.651,  REA  recommends 
that  such  investments  be  made  through 
a  subsidiary  of  the  borrower  in  order  to 
clearly  separate  the  financial  risks  and 
the  revenues  and  costs  of  the  rural 
development  enterprise  from  those  of 
the  borrower’s  electric  utility  business. 
This  should  reduce  credit  risks  to  the 
borrower’s  primary  business,  and 
minimize  the  possibility  of  xmdisclosed 
cross  subsidization  of  the  rural 
development  enterprise  by  electric  rate 
payers. 

(b)  Lien  subordination.  REA  will 
consider  subordinating  or  releasing  its 
lien  on  the  stock  held  by  a  borrower  in 
a  subsidiary  whose  primary  business 
di4^1y  contributes  to  or  supports 
economic  development  and 
employment  in  rural  areas,  as  defined  in 
section  13  of  the  RE  Act.  when 
requested  by  a  lender  to  the  subsidiary, 
other  than  the  bcmrower.  To  be  eligible 
for  said  lien  s\ibordinati(m  or  release: 


(1)  The  borrower  must  be  current  on 
all  of  its  financial  obligations  and  be  in 
compliance  with  all  provisions  of  its 
mortgage  and  loan  agreement  with  REA; 
and 

(2)  In  the  judgment  of  REA,  the 
borrower  must  be  able  to  repay  all  of  its 
outstanding  debt,  and  the  security  for  all 
outstanding  loans  made  to  the  borrower 
by  REA.  including  loans  guaranteed  by 
REA,  must  be  adequate,  after  taking  into 
account  the  proposed  subordination  or 
release  of  lien. 

(c)  Application  contents.  Applications 
for  a  lien  submdination  or  release  of 
lien  for  rural  development  investments 
must  include  the  following  information 
and  documents: 

(1)  A  resolution  of  the  borrower’s 
board  of  directors  requesting  the  lien 
subordination  or  release  of  lien; 

(2)  A  certification  by  an  authorized 
official  of  the  borrower  that  the 
borrower  is  current  on  all  of  its  financial 
obligations  and  is  in  compliance  with 
all  provisions  of  its  mortgage  and  loan 
agreement  with  REA; 

(3)  A  description  of  the  facilities  or 
other  purposes  to  be  financed  and  the 
projected  effects  on  economic 
development  and  employment  in  rural 
areas; 

(4)  The  borrower’s  financial  and 
statistical  report  (REA  Form  7  for 
distribution  borrowers  or  REA  Form  12a 
for  power  supply  borrowers),  the  data  in 
which  shall  not  be  more  than  60  days 
old  when  the  complete  application  is 
received  by  REA; 

(5)  If  requested  by  REA,  a  long-range 
financial  forecast  providing  financial 
projections  for  at  least  10  years,  in  form 
and  substance  satisfactory  to  REA, 
which  demonstrates  that  the  borrower’s 
system  is  economically  viable  and  that 
the  borrower  will  be  able  to  repay  all  of 
its  outstanding  debt  and  meet  all  other 
financial  obligations; 

(6)  A  discussion  of  the  borrower’s 
compliance  with  REA  requirements  on 
accounting,  financial  reporting,  record 
keeping,  and  irregularities  (see 

§  1717.854(c)(6)).  REA  will  review  the 
case  and  determine  the  effect  of  any 
noncompliance  on  the  feasibility  and 
security  of  REA’s  loans,  and  whether  the 
requested  lien  subordination  or  release 
of  lien  can  be  approved; 

(7)  If  any  buiiaings  are  to  be 
construct^  with  the  proceeds  of  the 
loan  to  be  made  to  the  subsidiary,  a 
certification  by  the  project  architect  that 
the  buildings  will  be  designed  and 
constructed  in  compliance  with  section 
504  of  the  Rehabilitation  Act  of  1973  as 
amended  (29  U.S.C.  794),  as  applicable 
under  that  Act.  and  that  the  facilities 
will  be  readily  accessible  to  and  usable 
by  persons  with  handicaps  in 
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accordance  with  the  Unifonn  Federal 
Accessibility  Standards; 

(8)  A  certification  by  an  authorized 
official  of  the  borrower  that  flood  hazard 
insurance  will  be  obtained  for  the  full 
value  of  any  buildings,  or  other  facilities 
susceptible  to  damage  if  flooded,  that 
will  be  located  in  a  flood  hazard  area; 

(9)  Form  AD-1047,  Certification 
Regarding  Debarment.  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions,  as  required  by  7 
CFR  part  3017; 

(10)  A  report  by  the  borrower  stating 
whether  or  not  it  is  delinquent  cm  any 
Federal  debt,  and  if  delinquent,  the 
amount  and  age  of  the  delinquency  and 
the  reasons  therefor;  and 

(11)  Other  informaticm  that  REA  may 
require  to  determine  whethw  all  of  the 
applicable  provisions  of  this  subpart 
have  been  met. 

§  1717.859  Application  process  snd  time 
frames. 

(a)  General.  (1)  Borrowers  are 
responsible  for  ensuring  that  their 
applications  for  a  lien  accommodaticm 
or  subordination  are  complete  and 
sound  as  to  substance  and  form  before 
they  are  submitted  to  REA.  REA  will  not 
accept  any  application  that,  on  its  face, 
is  incomplete  or  inadequate  as  to  the 
substantive  information  required  by  this 
subpart.  REA  will  notify  borrowers  in 
writing  when  their  applications  are 
complete  and  in  form  and  substance 
satisfactory  to  REA. 

(2)  It  is  recommended  that  borrowers 
consult  with  REA  staff  before  submitting 
their  applications  to  determine  whether 
they  will  likely  qualify  for  advance 
approval  or  normal  review,  and  to 
obtain  answers  to  any  questions  about 
the  information  and  determents  required 
for  the  application. 

(3)  A  borrower  shall,  after  submitting 
an  application,  promptly  notify  REA  of 
any  changes  that  materially  affect  the 
information  contained  in  its  application. 

(4)  After  submitting  an  applicatiem 
and  having  been  notified  by  REA  of 
additional  information  and  doerments 
and  other  changes  needed  to  complete 
the  application,  if  the  required 
information  and  documents  are  not 
supplied  to  REA  within  30  calendar 
days  of  the  borrower’s  receipt  of  the 
notice.  REA  may  cancel  the  application 
and  return  it  to  the  borrower.  The 
borrower  may  resubmit  the  application 
when  the  required  additional 
information  and  documents  are 
available. 

(5)  Time  frames.  The  time  frames  for 
leview  of  applications  set  forth  in  this 
section  are  based  on  the  following 
conditions' 


(1)  The  types  of  lien  acemnmodations 
or  subordinations  requested  are  of  the 
"standard”  types  tliat  REA  has  approved 
previously,  i.e..  the  soK:alled  Type  I.  II 
and  m  lien  fuxommodations.  Type  I  is 
typically  used  for  electric  distrilmtion 
borrowers;  Type  II  is  typically  used  for 
power  supply  borrowers;  and  Type  m  is 
typically  used  to  subordinate  liens  on 
assets  not  essmitial  to  the  borrowror's 
core  utihty  business.  Future  revisions  of 
the  REA  mortg^e  may  result  in  other 
"standard”  types  of  lien 
accommodations  and  lien 
subordinations  acceptable  to  REA. 
Requests  for  limr  accommodations  or 
sulrordinations  that  are  substantially 
different  than  the  "standard”  types 
previously  approved  by  REA  may 
require  additional  time  fca  review  and 
action;  and 

(ii)  The  requested  lien 
accommodation  or  subordination  does 
not  require  the  preparation  of  an 
environmental  assessment  or  an 
Environmental  Impact  Statement. 
Preparation  of  these  docummits  often 
will  require  additional  time  beyond  the 
time  frames  cited  in  this  section. 

(b)  Advance  approval — 100  percent 
private  financing  of  distribution  and 
subtransmission  facilities.  (1) 
Applications  that  qualify  under 
§  1717.854  for  advance  approval  of  a 
lien  accommodation  or  subordination 
for  100  percent  private  financing  of 
distribution  and  subtransmission 
facilities  are  submitted  to  the  general 
field  representative  (GFR).  The  GFR  will 
work  with  the  borrower  to  ensure  that 
all  components  of  the  application  are 
assembled.  Once  the  application  is 
satisfactory  to  the  GFR.  it  will  be  sent 
promptly  to  the  Washington  office  for 
further  review  and  action.  If  a  new 
mortgage  or  mortgage  amendment  is 
required,  a  draft  of  mese  documents 
must  be  included  in  the  application, 
unless  the  borrower  has  b^r  notified 
that  REA  wishes  to  prepare  the 
documents  itself. 

(2)  If  no  additional  or  amended 
information  is  needed  for  REA  to 
complete  its  review  of  the  application 
once  it  is  received  in  the  Wa^ngton 
Office,  REA  will,  within  45  calendar 
days  of  receiving  the  application  in  the 
Washington  Office,  either: 

(i)  Approve  the  lien  accommodation 
or  subordination  if  the  borrower  has 
demonstrated  satisfactorily  to  REA  that 
all  requirements  of  this  suopart 
applicable  to  advance  approval  have 
b^n  met,  and  send  written  notice  to  the 
borrower.  REA’s  approval,  in  this  case 
and  all  other  cases,  will  be  conditioned 
upon  execution  and  delivery  by  the 
borrower  of  a  satisfactory  security 
instrument,  if  required,  and  such 


additional  information,  documents,  and 
opinions  of  counsel  as  REA  may  require; 

(ii)  If  all  requirements  have  not  b^ 
met,  so  notify  the  borrower  in  writing 
The  application  will  be  cancelled  imless 
the  borrows  requests  that  it  be 
reconsidered  under  the  requirements 
and  procedures  for  normal  review  set 
forth  in  paragraph  (c)  of  this  section  and 
in  §  1717.856;  or 

(iii)  Send  written  notice  to  the 
borrower  explaining  why  a  decision 
cannot  be  made  at  ^t  time  and  giving 
the  estimated  date  when  a  decision  is 
expected. 

(3)  If  additional  or  amended 
information  is  needed  after  the 
application  is  received  in  the 
Washington  Oflice,  REA  will  so  notify 
the  IxMTOwer  in  writing  within  15 
calendar  days  of  receiving  the 
application  in  the  Washington  Office.  If 
R^  subsequently  becomes  aware  of 
other  deficiencies  in  the  application, 
additional  written  notice  will  be  sent  to 
the  borrower.  Within  30  calendar  days 
of  receiving  all  of  the  information 
required  by  REA  to  complete  its  review, 
R^  will  act  on  the  application  as 
described  in  paragraims  (b)(2)(i)  through 
(b)(2)(iii)  of  tfos  secti(Hi. 

(4)  If  a  new  mortgage  or  mortgage 
amendment  is  requir^,  within  30  days 
of  receiving  such  documents  satisfactory 
to  REA,  including  required  execution 
counterparts.  REA  will  execute  the 
documents  and  send  them  to  the 
borrower,  along  with  instructions 
pertaining  to  recording  of  the  mortgage, 
an  opinion  of  borrower’s  counsel,  and 
other  matters.  REA  will  promptly  notify 
the  borrower  upon  receiving  satisfactory 
evidence  that  the  borrower  has 
complied  with  said  instructions. 

(c)  Normal  review— 100  percent 
private  financing  of  distribution, 
transmission,  and/or  generation 
facilities — (1)  Distribution  borrowers,  (i) 
Applications  from  distribution 
borrowers  for  a  lien  accommodaticm  or 
subordination  for  100  percent  private 
financing  of  distribution  and 
subtransmission  facilities  that  do  not 
meet  the  criteria  for  advance  approval 
are  also  submitted  to  the  GFR. 
Procedures  at  this  stage  are  the  same  as 
in  paragraph  (b)(l]  of  this  section. 

(ii)  If  no  additional  or  amended 
information  is  needed  feu  REA  to 
complete  its  review  of  the  applicatiem 
once  it  is  received  in  the  Wawin^on 
office.  REA  will,  within  90  calendar 
days  of  receiving  the  applicatiem  in  the 
Washington  offie»,  send  written  notice 
to  the  borrower  eiffier  approving  the 
request,  disapproving  the  request,  or 
explaining  vvhy  a  deensiem  exmnot  be 
made  at  that  time  and  giving  the 
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estimated  date  when  a  decision  is 
exp^ed. 

(iii)  If  additional  or  amended 
information  is  needed  after  the 
application  is  received  in  the 
Washington  Office,  REA  will  so  notify 
the  borrower  in  writing  within  15 
calendar  days  of  receiving  the 
application  in  the  Washington  Office.  If 
REA  subsequently  becomes  aware  of 
other  deficiencies  in  the  application, 
additional  written  notice  will  be  sent  to 
the  borrower.  Within  90  calendar  days 
of  receiving  all  of  the  information 
required  by  REA  to  complete  its  review, 
REA  will  act  on  the  application  as 
described  in  paragraim  (c)(l)(ii)  of  this 
section. 

(iv)  If  a  new  mortgage  or  mortgage 
amendment  is  required,  the  procures 
and  time  fiemes  of  paragraph  (b)(4)  of 
this  section  will  apply. 

(2)  Power  supply  MTTOwers.  (i) 
Applications  ^m  power  supply 
borrowers  for  a  lien  accommcKlation  or 
subordination  for  100  percent  private 
financing  of  distribution,  transmission, 
and/or  generation  facilities,  as  well  as 
applications  from  distribution 
borrowers  regarding  bulk  transmission 
and  generation  facilities,  are  submitted 
to  the  REA  Power  Supply  Division,  or 
its  successor,  in  Was^gton,  DC 

(ii)  Within  30  calendar  days  of 
receiving  the  borrower’s  application 
containing  the  information  and 
documents  required  by  §  1717.856,  REA 
will  send  written  notice  to  the  borrower 
of  any  deficiencies  in  its  application  as 
to  completeness  and  acceptable  form 
and  substance.  Additional  written 
notices  may  be  sent  to  the  borrower  if 
REA  subsequently  becomes,  aware  of 
other  deficiencies  in  the  borrower’s 
application. 

(ili)  Within  90  calendar  days  of 
receiving  all  of  the  information  required 
by  REA  to  complete  its  review.  REA  will 
act  on  the  application  as  described  in 
paramph  (c)(l)(ii)  of  this  section. 

(i\0  Ii  a  new  mortgage  or  mortgage 
amendment  is  required,  these 
documents  will  be  reviewed  and 
executed  pursuant  to  the  procedures 
and  time  fiames  of  paragraph  (b)(4)  of 
this  section. 

(d)  Refinancing  of  existing  debt.  All 
requests  for  a  lien  accommodation  or 
subordination  for  refinancing  are  sent 
directly  to  the  Washington  office. 

(1)  Advance  approval,  (i)  Within  15 
calendar  days  of  receiving  the 
borrower’s  application  containing  the 
information  and  documents  required  by 
S  1717.857(c),  REA  will  send  written 
notice  to  the  borrower  of  any 
deficiencies  in  its  application  as  to 
completeness  and  acceptable  form  and 
substance.  Additional  written  notices 


may  be  sent  to  the  borrower  if  REA 
subsequently  becomes  aware  of  other 
deficiencies  in  the  borrower’s 
application. 

(ii)  Within  15  calendar  days  of 
receiving  all  of  the  required  information 
and  documents,  in  form  and  substance 
satisfactory  to  REA,  REA  will  either: 

(A)  Approve  the  lien  accommodation 
or  suboroination  if  the  borrower  has 
demonstrated  satisfactorily  to  REA  that 
all  requirements  of  §  1717.857  (a)  and 
(c)  have  been  met,  and  send  written 
notice  to  the  borrower; 

(B)  If  all  requirements  have  not  been 
met.  so  notify  the  borrower  in  writing. 
The  application  will  be  canceled  unless 
the  borrower  requests  that  it  be 
reconsidered  under  the  requirements 
and  procedures  for  normal  review  set 
forth  in  paragraph  (d)(2)  of  this  section 
and  in  S  1717.857;  or 

(C)  Send  written  notice  to  the 
borrower  explaining  why  a  decision 
cannot  be  made  at  ffiat  time  and  giving 
the  estimated  date  when  a  decision  is 
exp^ed. 

(iii)  If  a  new  mortgage  or  mortgage 
amendment  is  required,  these 
documents  will  be  reviewed  and 
executed  pursuant  to  the  procedures 
and  time  fiames  of  paragraph  (b)(4)  of 
this  section. 

(2)  Normal  review,  (i)  Within  20 
calendar  days  of  receiving  the 
borrower’s  application  containing  the 
information  and  documents  required  by 
§  1717.857(d),  REA  will  send  written 
notice  to  the  borrower  of  any 
deficiencies  in  its  application  as  to 
completeness  and  acceptable  form  and 
substance.  Additional  written  notices 
may  be  sent  to  the  borrower  if  REA 
subsequently  becomes  aware  of  other 
deficiencies  in  the  borrower’s 
application. 

(ii)  Within  30  calendar  days  of 
receiving  all  of  the  required  information 
and  dociunents,  in  form  and  substance 
satisfactory  to  REA,  REA  will  notify  the 
borrower  in  writing  either  approving  the 
request,  disapproving  the  request,  or 
explaining  why  a  decision  cannot  be 
made  at  that  time  and  giving  the 
estimated  date  when  a  decision  is 
expected.  If  the  proposed  refinancing 
involves  complicate  transactions  such 
as  interest  rate  swaps  or  forward 
delivery  contracts,  additional  time  may 
be  required  for  REA  review  and  final 
action. 

(iii)  If  a  new  mortgage  or  mortgage 
amendment  is  required,  these 
documents  will  be  reviewed  and 
executed  pursuant  to  the  procedures 
and  time  frames  of  paragraph  (b)(4)  of 
this  section. 

(e)  Rural  development  investments. 

(1)  Applications  for  a  lien  subordination 


for  rural  development  investments  are 
submitted  by  dikribution  borrowers  to 
the  GFR  and  by  power  supply  borrowers 
to  the  REA  Power  Supply  Division,  or 
its  successor,  in  Washington,  DC. 

(2)  The  GFR  will  work  with  the 
borrower  to  ensure  that  all  components 
of  the  application  are  assembled.  Once 
the  application  is  satisfactory  to  the 
GFR,  it  will  be  sent  promptly  to  the 
Washington  Office  ror  further  review 
and  action.  After  the  application  is 
received  in  the  Washington  Office,  if 
additional  or  amended  information  is 
needed  for  REA  to  complete  its  review, 
REA  will  so  notify  the  ^rrower  in 
writing  within  15  calendar  days  of 
receiving  the  application. 

(3)  Applications  from  power  supply 
borrowers  containing  the  information 
and  documents  required  by 

§  1717.858(c)  will  be  reviewed  in  the 
Washington  office  and  the  borrower 
given  written  notice  within  30  calendar 
days  of  receiving  the  application  of  any 
deficiencies  as  to  completeness  and 
acceptable  form  and  substance. 
Additional  written  notices  may  be  sent 
to  the  borrower  if  REA  subsequently 
becomes  aware  of  other  deficiencies  in 
the  borrower’s  application. 

(4)  Within  60  calendar  days  of 
receiving  in  the  Washington  office  all  of 
the  required  information  and 
documents,  in  form  and  substance 
satisfactory  to  REA,  REA  will  give 
written  notice  to  the  borrower  either 
approving  the  request,  disapproving  the 
request,  or  explaining  why  a  decision 
cannot  be  made  at  that  time  and  giving 
the  estimated  date  when  a  decision  is 
expected. 

(s)  If  a  new  mortgage  or  mortgage 
amendment  is  required,  these 
documents  will  be  reviewed  6md 
executed  pursuant  to  the  procedures 
and  time  frames  of  paragraph  (b)(4)  of 
this  section. 

{§1717.860-1717.899  [Reserved] 

Subpart  S— Lien  Accommodations  for 
Supplemental  Financing  Required  by  7 
CFR  1710.110 

§1717.900  Qualification  requirements. 

Applications  for  a  lien 
accommodation  for  supplemental 
financing  required  by  7  CFR  1710.110 
must  meet  the  same  requirements  as  an 
REA  insured  loan.  The  justification  and 
documentation  materials  submitted  as 
part  of  the  borrower’s  application  for  an 
insured  loan  also  serve  as  the 
justification  and  documentation  of  the 
request  for  a  lien  accommodation  for  the 
required  supplemental  loan.  Unless 
early  approval  under  §  1717.901  is 
requested  by  a  borrower,  tliese 
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applications  will  be  processed  during 
the  same  time  as  REA’s  review  of  the 
borrower’s  application  for  the 
concurrent  insured  loan. 

{1717.901  Early  approval. 

(a)  Conditions.  If  requested  by  a 
borrower  in  writing,  REA  will  review 
the  application  for  a  lien 
accommodation  for  required 
supplemental  financing  early  in  the 
process,  before  funding  is  available  for 
the  concurrent  REA  insured  loan,  and 
approve,  the  lien  accommodation  if  the 
following  conditions  are  met: 

(1)  The  required  supplemental  loan 
meets  the  requirements  for  an  insured 
loan,  as  set  forth  in  7  CFR  part  1710, 
subparts  A  through  G,  and  other  REA 
regulations  pertaining  to  required 
supplemental  loans; 

(2)  The  borrower  has  demonstrated 
the  ability  to  obtain  the  funds  that 
would  be  needed  to  complete  the 
project,  if  the  portion  to  be  constructed 
with  private  fimds  could  not  be  used 
productively  without  completion  of  the 
entire  project,  in  the  event  concurrent 
REA  insu^  loan  funds  are  not 
forthcoming;  and 

(3)  An  authorized  official  of  the 
borrower  has  requested  early  approval 
of  the  lien  accommodation  and 
explained  the  reasons  therefor,  and  has 
certified  that  the  funds  are  needed  mid 
will  be  drawn  down  before  funds  from 
the  concurrent  insured  loan  are 
expected  to  be  available,  assuming  that 
the  insured  loan  is  approved. 

(b)  Time  frame  for  mEA  action.  (1) 
REA  will  either  approve  or  disapprove 
the  lien  accommodation  within  90  days 
of  receiving  the  borrower’s  request  for 
early  approval  and  the  complete 
application  for  the  concurrent  REA  loan 
and  required  supplemental  financing,  in 
form  and  substance  satisfactory  to  REA, 
or  notify  the  borrower  in  writing  of  the 

.  estimated  date  when  a  decision  is  ' 
expected.  If  an  environmental 
assessment  or  an  Environmental  Impact 
Statement  is  required,  additional  time 
beyond  the  90  days  may  be  required  to 
prepare  these  documents.  REA’s 
approval  of  the  lien  accommodation 
will  be  conditioned  upon  execution  and 
delivery  by  the  borrower  of  a 
satisfactory  security  instrument,  if 
required,  and  such  additional 
information,  documents,  and  opinions 
of  counsel  as  REA  may  require. 

(2)  If  a  mortgage  or  mortgage 
amendment  is  required,  R^  will 
consult  with  the  other  mortgagees  as  to 
who  will  prepare  the  documents. 

Within  30  days  of  obtaining  the 
dociiments  satisfactory  to  REA, 
including  required  execution 
counterparts,  REA  will  execute  the 


documents  and  send  them  to  the 
borrower,  along  with  instructions 
pertaining  to  recording  of  the  mortgage, 
an  opinion  of  borrower’s  cotmsel,  and 
other  matters.  REA  will  promptly  notify 
the  borrower  upon  receiving  satisfactory 
evidence  that  the  borrower  has 
complied  with  said  instructions. 

(c)  Approval  of  concurrent  insured 
loan.  Early  approval  of  a  lien 
accommodation  for  a  required 
supplemental  loan  does  not  ensure  that 
the  concurrent  REA  insured  loan  will  be 
approved.  The  request  for  the 
concxirrent  insured  loan  will  be 
reviewed  when  funds  are  available  to 
make  the  loan.  The  borrower  may  be 
requested  to  update  certain  supporting 
information  in  the  loan  application  if 
substantial  time  has  elaps^  since  the 
lien  accommodation  or  subordination 
was  approved. 

1 1717.902  Other  REA  requirements. 

Supplemental  loans  required  by  7 
CFR  1710.110  are  subject  to  the  same 
post-loan  requirements  as  insiired  REA 
loans  regarding  accepted  materials, 
construction  standards,  contracting  and 
procurement  procedures,  standard 
forms  of  contracts,  REA  approval  of  the 
advance  of  loan  funds,  and  other 
matters. 

Si  1717.903-1717.949  [Reserved] 

Dated:  February  24, 1993. 

Chariet  Renikk, 

Acting  Undersecretary,  Small  Ck>inmunity 
and  Rural  Development. 

[FR  Doc  93-4755  Filed  3-4-93;  8:45  am] 
Biuma  cooe 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM-78;  Notice  No.  SC-93-1- 
NM] 

Special  Conditions:  Modified  Dassault- 
Aviation  Mystere-Falcon  Model  50  and 
Model  900  Airplanes,  Lightning  and 
High  intensity  Radiated  Fields  (HiRF) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  Dassauit-Aviation 
Mystere-Falcon  Model  50  and  Model 
900  airplanes  modified  by  Falcon  Jet 
Corporation  in  Little  Rock,  Arkansas. 
These  special  conditions  apply  to 
airplanes  being  modified  by  Falcon  Jet 
Corporation  of  Little  Rock  Arkansas,  by 


installation  or  modification  of  high- 
technology  digital  avionics  systems  or 
other  electronic  systems  whichperform 
critical  or  essentid  functions.  The 
applicable  regulations  for  Dassauit- 
Aviation  Mystere-Falcon  Model  50  and 
Model  900  airplanes  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  lightning  and  high- 
intensity  radiated  fields  (HIRF).  This 
notice  proposed  additional  safety 
standa^  which  the  Administrator 
considers  necessary  to  ensure  that  the 
critical  and  essential  functions  that 
these  systems  perform  are  maintained 
when  the  airplane  is  exposed  to 
lightning  and  HIRF. 

DATES:  Conunents  must  be  received  on 
or  before  April  19, 1993. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  (ANM-7),  Docket  No.  NM-78, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked; 
Docket  No.  NM-78.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  FAA, 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate,  Aircraft 
Certification  ^rvice,  1601  Lind  Avenue 
SW.,  Renton,  WA  98055-4056; 
telephone  (206)  227-2148. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  Ail  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
“Comments  to  Docket  No.  NM-7B.”  The 
postoud  will  be  date/time  stamped,  and 
returned  to  the  commentor. 

Background 

On  October  16. 1991,  Falcon  Jet 
Corporation  applied  for  a  Supplemental 
Type  Certificate  to  modify  the  Dassault- 
Aviation  M3^ere-Falcon  Model  50  and 
Model  900  airplanes.  The  proposed 
modification  incorporates  a  number  of 
novel  or  unusual  desira  featxires,  such 
as  digital  avionics  including,  an 
electronic  flight  instrument  system 
(EFIS)  which  is  vulnerable  to  lightning 
and  high-intensity  radiated  fields  (Hl^n 
external  to  the  airplane.  Other  similar 
modifications  often  installed  when 
updating  to  digital  avionics  include 
attitude  and  heading  reference  systems 
(AHRS)  and  engine  indication  and  crew 
alerting  systems  (EICAS).  Because  these 
are  t)rpical  modernization  modifications 
for  retrofitting  state-of-the-art  avionics 
and  electronics  to  older  airplanes,  it  is 
expected  that  Falcon  Jet  Corporation  at 
Little  Rock,  Arkansas,  will  apply  for 
supplemental  type  certificates  for 
installation  of  similar  modifications  on 
Dassault-Aviation  Mystwe-Falcon 
Model  50  and  Model  900  airplanes  in 
the  near  future.  Therefore,  Falcon  Jet 
Corporation  will  need  appropriate 
lightning  and  HIRF  criteria  available  for 
application  to  those  projects. 

The  Dassault-Aviation  Mystere-Falcon 
Model  50  and  Model  900  airplanes  are 
both  on  Type  Certificate  A46EJU.  The 
airplanes  are  pressurized.  8  to  19 
passengers  plus  two  pilots  and  an 
observer,  executive  transport  type 
airplanes  having  maximum  brake 
release  weights  prior  to  takeoff  of  38,800 
to  45,500  pounds  maximum  operating 
speeds  of  350  to  370  knots  (LAS),  and 
maximum  operating  altitudes  of  45,000 
to  51,000  feet,  all  depending  on  the 
specific  model  and  airplane 
configuration.  The  airplanes  are 
powered  by  two  aft  fuselage  mounted 
turbojet  or  tuibofan  engines,  depending 
on  the  specific  model  and  airplane 
configuration. 

Supplemental  Tjrpe  Certification  Basis 

Under  the  provisions  of  $  21.115, 
subpart  C  of  the  FAR.  Falcon  Jet  must 
show  that  the  modified  Dassault- 
Aviation  Mystere-Falcon  Model  50  and 
Model  900  airplanes  meet  the  applicable 
requirements  as  specified  in  §  21.101  (a) 
and  (b)  of  the  FA^  unless  (1)  Otherwise 
specified  by  the  Administrator,  or  (2) 
Compliance  with  later  effective 
amendments  is  elected  or  required 


under  §  21.101  (a)  and  (b),  and  (3) 

Special  conditions  are  prescribe  by  the 
Administrator. 

Based  on  the  provisions  of  §  21.101  (a) 
and  (b)  of  the  FAR,  Falcon  Jet 
Corporation,  when  accomplishing  their 
mo^fication  projects  on  Dassault- 
Aviation  Mystere-Falcon  Model  50  and 
Model  900  airplanes  will  have  to  show 
compliance  mth  the  applicable  type 
certification  basis  on  Type  Certificate 
Data  Sheet  (TCDS)  No.  A46EU.  plus  any 
additional  requirements  or  amendments 
necessary  to  provide  a  level  of  safety 
equal  to  that  established  by  the 
regulations  at  the  time  application  is 
made  for  Supplemental  Type 
Certification. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  applicable  part  25  requirements)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  mc^ified 
Dassault-Aviation  Mystere-Falcon 
Model  50  or  Model  900  airplanes 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  imder  the  provisions  of 
§  21.101(b)(2)  of  the  FAR  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations.  The 
special  conditions  which  may  be 
developed  as  a  result  of  this  notice  will 
form  an  additional  part  of  the  type 
certification  basis  when  critical  or 
essential  digital  avionics/electronic 
systems  are  bein^  modified  or  installed. 

Special  conditions,  as  appropriate,  are 
issi^  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29  of  the  FAR,  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.115(a)  of 
the  FAR. 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  the  new  technology 
avionic  and  electronic  systems.  There 
are  two  regulations  that  specifically 
pertain  to  lightning  protection:  One  for 
the  airfirame  in  general  (§  25.581),  and 
the  other  for  fuel  system  protection 
(§  25.954).  There  are,  however,  no 
regulations  that  deal  specifically  with 
protection  of  electrical  and  electronic 
systems  from  lightning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  would  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  would 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regrilation 
that  addresses  protection  requirements 


for  electrical  and  electronic  s^tems  > 

from  HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and  i 

control  airplanes  have  made  it  necessary  i 
to  provide  adequate  protection.  | 

To  ensure  that  a  level  of  safety  is  ^ 

achieved  equivalmit  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are 
proposed  for  the  Dassault-Aviation 
Mystere-Falccm  Model  50  and  Model 
900  airplanes  whidi  would  require  that 
new  technology  electrical  and  electronic 
systems,  such  as  electronic  flight 
information  systems,  electronic  engine 
information  displays,  digital  avionics 
systems  and  electronic  propulsion  \ 

controls  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  efiects  of  lightning 
and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  Uie  proposed  special  conditions,  a 
clarification  on  the  ^reat  definition  of 
lightning  is  needed.  The  following 
“threat  definition,”  based  on  FAA 
Advisory  Qrcular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Li^tning, 
dated  March  5, 1990,  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  proposed  lightning 
protection  special  condition. 

The  lightning  current  waveforms 
(Components  A.  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-S3A,  will  provide 
a  consistent  and  reasonable  standard 
which  is  acceptable  for  use  in 
evaluating  the  effects  of  lightning  on  the 
airplane.  These  waveforms  depict 
thi^ts  that  are  external  to  the  airplane. 

How  these  threats  affect  the  airplane 
and  its  systems  depmid  upon  their 
installation  configuration,  materials, 
shielding,  airplane  geometry,  etc. 

Therefore,  tests  (including  tests  on  the 
completed  airplane  or  an  adequate 
simulation)  and/or  verified  analyses 
need  to  be  conducted  in  order  to  obtain 
the  resultant  internal  threat  to  the 
installed  systems.  The  electronic 
systems  may  then  be  evaluated  with  this 
internal  threat  in  order  to  determine 
their  susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
requir^: 

1.  First  Return  Stroke:  (Severe 
Strike— Component  A,  or  Restrike— 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
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that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  “hardness"  level;  then 

2.  Multiple  Stroke  Flash:  (Vi 
(Component  D).  A  lightning  strike  is 
often  compost  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
seqtience  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signds  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
I  time  (2  seconds)  may  affect  the  systems 
i  under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and 
is  described  as  a  single  Component  A 
following  by  23  randomly  spaced 
restrikes  of  magnitude  of  Component 

D  (peak  amplitude  of  50,000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 


following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  imder  evaluation. 

And, 

3.  Multiple  Burst:  (Component  H).  In¬ 
flight  data-gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompany  the  airplane 
lightning  strike  process.  Y^\e 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resiilting  from  this 
environment  may  cause  upset  to  some 
dimtal  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an 
internal  environmental  threat  in  order  to 


be  used.  This  “Multiple  Biust"  consists 
of  24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  to  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time 
between  individual  Component  H 
pulses  within  a  burst  is  10 
microseconds,  the  maximum  is  50 
microseconds.  The  24  bursts  are 
distributed  over  a  period  of  up  to  2 
seconds  according  to  the  following 
constraints:  (1)  the  minimum  time 
between  subsequent  strokes  is  lOms, 
and  (2)  the  maximum  time  between 
subsequent  strokes  is  200ms.  The 
individual  “Multiple  Burst"  Component 
H  waveform  is  denned  below. 

The  following  ciirrent  waveforms 
constitute  the  “Severe  Strike" 
(Component  A),  “Restrike"  (Component 
D),  “Multiple  Stroke"  (’A  Component 
D),  and  the  “Multiple  Burst" 
(Component  H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 
i(t)  e  lo  (e-«  -  e-*-) 
where: 

t  =  time  in  seconds, 

i  s  current  in  amperes,  and 


Severe  strike 
(comporrent 

A) 

Restrike 

(con^pent 

Multiple 
stroke  ('A 
com^nent 

Multiple  burst 
(component  H) 

lo,  amp . . . .  ■  218,810 

109,405 

54,703 

10,572 

a.  sec"'  . . . . . . . .  -  11,354 

22,708 

22,708 

187,191 

b,  sec"'  . . .  »  647,265 

1,294,530 

1,294,530 

19,105,100 

This  equation  produces  the  following  characteristics: 

ipeok . . .  «  200  KA 

100  KA 

50  KA 

10  KA 

and. 

(di/dt)aiw(amp/sec) .  «  1.4x10" 

1.4x10" 

0.7  X  10" 

2.0  X  10" 

#1*  0>sec 

#t-  O^-sec 

«t-  Ofsec 

9t-  0>sec 

<#/dt  (amp^ec)  . . . . .  «  1.0  x  10" 

1.0  X  10" 

0.5  X  10" 

9t«.5ps 

91-  .25ps 

9t«.25ps 

Action  Integral  (amp^  sec) . .  ■  2.0  x  10* 

0.25  X  10* 

0.625  X  10* 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  commxmications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS, 
to  HIRF  must  be  establi^ed. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  efiectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  t^  cockpit 
window  apertures  is  uiKlefined.  Based 


on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  piuegraphs  1  or  2  below: 

1.  A  minimum  tlureat  of  100  volts  per 
meter  peak  electric  field  strength  firom 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  apphed  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airfreme  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequerrcy 

Peak 

(V/M) 

Aver¬ 

age 

(VJM) 

10  KHz-100  KHz  _ 

50 

50 

100  KHz-600  KHz  _ _ 

60 

60 

500  KHz-2  MHz _ 

70 

70 

2  MHz-30  MHz  _ 

?oo 

200 

30  MHz-70  MHz  . 

30 

30 

70  MHz-100  MHz  _ 

30 

30 

100  MHz-200  MHz  _ 

150 

33 

200  MHz-400  MHz  _ _ 

70 

70 

400  MHz-700  MHz  ...... 

4,020 

935 

700  MHz-1  GHz  . 

1,700 

170 

1  GHz-2  GHz . 

5,000 

990 

2  GHz-4  GHz _ 

6,680 

840 

4  GHz-6  GHz _ 

6,850 

310 

6  GHz-8  GHz _ 

3,600 

670 

8  GHz-12  GHz . 

3,500 

1,270 
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Frequency 

Peak 

(WM) 

Aver¬ 

age 

(\3M) 

. 

3.500 

Z100 

360 

18  GHz-40  GHz . . 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Airworthiness  Authorities. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on 
Dassault-Aviation  Mystere-Falcon 
Model  50  and  Model  900  airplanes 
modified  at  Falcon  Jet  Corporation  in 
Little  Rock,  Arkansas,  by  installation  or 
modification  of  electronic  systems  that 
perform  critical  or  essential  functions.  It 
is  not  a  rule  of  general  applicability  and 
affects  only  Falcon  Jet  Corporation  in 
Little  Rock,  Arkansas,  when  they  apply 
to  the  FAA  for  approval  of 
modifications  involving  these  features 
on  Dassault-Aviation  Mystere-Falcon 
Model  50  and  Model  900  airplanes. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C  1344, 1348(c),  1352, 
1354(a],  1355, 1421  through  1431, 1502, 
1651(bK2),  42  U.S.(1 1B57M0, 4321  et  seq.; 
E.0. 11514;  and  49  U.S.C.  106(g). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for 
modification  or  installation  of  critical 
and  essential  electronic  systems  on 
Dassault-Aviation  Mystere-Falcon 
Model  50  and  Model  900  airplanes  at 
Falcon  Jet  Corporation  in  Little  Rock. 
Arkansas. 

1.  Lightning  Protection. 

a.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  afiected  when  the  airplane  is 
exposed  to  lightning. 

D.  Each  essential  rimction  of  electrical 
or  electronic  systems  or  installations 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 


manner  after  the  airplane  has  been 
exposed  to  lightning. 

2.  Protection  From  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF). 

Each  electrical  and  electronic  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  afiected 
when  the  airplane  is  expmed  to  high- 
intensity  radiated  fields  external  to  the 
airplane. 

3.  The  following  definitions  apply 
with  respect  to  these  special  conditions: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  lanmng  of  the 
airplane. 

Essential  Functions.  Functions  whose 
feilure  would  contribute  to  or  cause  a 
foiliire  condition  that  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  fiightcrew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  Washington,  on  February 
22, 1993. 

Darrel  M.  Pederson, 

Acting  Manager,  Transport  Ai^lane 
Directorate.  Aircraft  Certification  Service. 
ANM-100. 

[FR  Doc.  93-5118  Filed  3-4-93;  8:45  am] 
eaUNQ  CODE  4ei0-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  SS-ANM-II] 

Proposed  Amendment  To  Billings 
Transition  Area;  Billings,  Montana 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Billings,  Montana.  700-foot 
and  1200-foot  Transition  Areas. 
Additional  controlled  airspace  is 
necessary  to  contain  IFR  trafiic 
operating  in  the  Billing  Terminal  area, 
llie  area  would  be  depicted  on 
aeronautical  charts  to  provide  reference 
for  pilots. 

DATES:  Comments  must  be  received  on 
or  before  April  19, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANM-530, 
Federal  Aviation  Administration. 
Docket  No.  93-ANM-ll,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

James  Riley,  ANM-537,  Federal 
Aviation  Administration.  Docket  No. 
93-ANM-ll,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056, 
Telephone:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  93- 
ANM-ll.*’  The  postcard  will  be  date/ 
time  stam|>ed  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

Availability  of  NPRM*8 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW.,  Renton.  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’S  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  wffich 
describe  the  application  procedure. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  700-foot  and  1200-foot 
transition  areas  at  Billings,  Montana,  to 
contain  IFR  traffic  in  controlled  airspace 
while  operating  in  the  Billings  terminal 
area.  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Transition  areas  are  published  in 
section  71.181  of  FAA  Order  7400.7A 
dated  November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  areas  listed  in  this 
dociiment  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  reflation  only  involves  an 
established  body  of  technical 
regulations  for  which  hequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  “major  rule”  imder 
Executive  CMer  12291;  (2)  is  not  a 
“signihcant  rule*’  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Avaition  safety.  Incorporation  by 
reference.  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854, 24  FR  9565, 3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 


Section  71.t8i  Designation  ofTmnsition 
Areas 

•  *  *  •  • 

ANM  MT  TA  Billings,  MT  (Revised) 

Billings  Logan  International  Airport,  MI 
(Lat  45®48'30"  N,  Long.  108*32'38"  W 
BiUings  VORTAC 

(Lat.  45*48'31''  N,  Long.  108*37^9*  W) 

That  airspace  extending  upward  fenn  700 
feet  above  the  surfeoe  within  a  16  mile  radius 
of  Billings  Logan  International  Airport;  diat 
airspace  extending  upward  from  1200  feet 
above  the  surface  within  an  area  beginning  at 
a  point  40  miles  north  of  the  356  degree 
bearing  from  Billinm  Logan  International 
Airport,  thence  wiu^  an  arc  of  a  40  mile 
radius  circle  centered  on  the  airport, 
clockwise  between  the  356  degree  and  the 
176  degree  bearings  from  the  airport, 
extendhig  to  a  point  40  miles  south  on  the 
Billings  VORTAC  176  degree  radial,  theitce 
within  an  arc  of  a  40  mile  radius  cii^e 
centered  on  Billings  VORTAC,  clockwise 
between  the  176  degree  and  the  356  degree 
radials,  thence  to  the  point  of  begiiming. 

That  airspace  extending  upw^  from  6700 
feet  MSL  within  an  arc  of  a  60  mile  radius 
circle  centered  on  Billings  Logan 
International  Airport  clockwise  between  the 
360  degree  and  the  117  degree  bearings  from 
the  airport,  excluding  the  airspace  within 
federal  airways;  that  airspace  extending 
upward  from  11,200  feet  MSL  within  an  arc 
of  a  60  mile  radius  circle  centered  on  Billings 
Logan  International  Airport  clockwise 
between  the  117  degree  and  the  201  degree 
bearings  from  the  airport,  excluding  the 
airspace  within  federal  airways;  that  airspace 
extending  upward  from  14,300  feet  MSL 
within  an  arc  of  a  60  mile  radius  circle 
centered  on  Billings  Logan  IntemaUonal 
Airport,  clockwise  between  the  201  degree 
and  the  269  degree  bearings  from  the  airport, 
excluding  the  airspace  within  federal 
airways;  that  airspace  extending  upward 
from  7700  feet  MSL  within  an  arc  of  a  60 
mile  radius  circle  centered  on  Billings  Logan 
International  Airport,  clockwise  between  the 
269  degree  and  the  321  degree  bearings  frmn 
the  air^rt,  excluding  the  airspace  within 
federal  airways;  that  airspace  extending  ' 
upward  from  10,000  feet  MSL  within  an  arc 
of  a  60  mile  radius  circle  centered  on  Billings 
Logan  International  Airport,  clockwise 
between  the  321  degree  and  the  360  degree 
bearings  from  the  airport,  excluding  the 
airspace  within  federal  airways. 
***** 

Issued  in  Seattle,  Washington,  on  February 
19, 1993. 

Temple  H.  )<diiie<MS,  Ir^ 

Manager,  Air  Traffic  Division. 

(FR  Doc.  93-5119  Filed  3-4-93;  8:45  am] 
■aimO  CODE  4S10-1S-M 


14  CFR  Part  71 

[AirspK*  Docket  No.  89-ANM-12] 

Propoaad  Amandmant  to  Wanatchaa 
Tranaitlon  Araa;  WanaActtaa,  WA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUlMyiARY:  This  proposed  rule  would 
amend  the  Wenatchee,  Washington. 
700-foot  Transition  Area.  Additional 
controlled  airspace  is  necessary  to 
container  IFR  operations  during 
portions  of  a  revised  instrument 
procedtire  at  Pangbom  Memorial 
Airport.  Wenatchee,  Washington.  The 
area  would  be  depicted  on  aeronautical 
charts  to  provide  reference  for  pilots. 
DATES:  Comments  must  be  received  on 
or  before  April  19, 1993. 

ADDRESSES:  Send  commmits  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-630, 
Federal  Aviation  Administration, 

Docket  No.  93-ANM-12. 1801  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley.  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-12, 1601  Lind  Avenue  SW., 
Renton,  Wasliington  98055-4056, 
Telephone:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  vicrws, 
or  argiiments  as  they  may  desire. 
Comments  that  provide  the  fectual  basis 
supporting  the  riews  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propo^.  Comments 
are  specifically  invit^  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  ateve.  Ccnunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  sulnnit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  93- 
ANM-12.”  The  postcard  will  be  data/ 
time  stamped  and  returned  to  the 
commentar.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  hie  changed  in  the 
light  of  comments  receiveo.  All 
comments  submitted  will  be  available 
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for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substrative  public 
contact  with  FAA  personnel  concwned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

AvailabiUty  orNPRM*s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Propos^  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW.,  Renton,  Washington. 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  aim  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
descid>es  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  700-foot  transition  area  at 
Wenatchee,  Washington,  to  provide 
controlled  airspace  for  aircraft  executing 
a  revised  instrument  approach 
procedure  to  Pangbom  Memorial 
Airport.  Wenatchee,  Washington.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Transition  areas  are  published  in 
§  71.181  of  FAA  Order  7400.7A  dated 
November  2, 1992,  and  efiective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  areas  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimaL  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 
Aviation  safety.  Incorpmation  by 
reference.  Transition  areas. 

The  Proposed  Amendment 
In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Audiority:  49  U.S.Q  app.  1348(a),  13S4(a), 
1510;  B.0. 10854, 24  FR  9565,  3  CFR,  1959- 
1963  Ccxnp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

fTI.I  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Feder^  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows; 

Section  71.181  Designation  of  Transition 
Areas 

•  *  •  •  • 

ANM  WA  TA  Wenatchee,  WA  (Revised] 
Pangbom  Memorial  Airport,  WA 
(Ut  47*23'56''  N,  Long.  120n2'24''  W) 
Wenatchee  VOR/DME 
(Lat  4r’23'59''  N.  Long.  120*12'39"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.2  mile 
radius  of  the  Pan^xim  Memorial  Airport, 
and  that  airspace  within  4  miles  each  side  of 
the  Wenatchee  VOR/DME  124*  and  299* 
radials  extending  from  the  4.2  mile  radius  to 
10  miles  southeast  of  the  VOR/DME  and  from 
the  4.2  mile  radius  to  13.4  miles  northwest 
of  the  VOR/DME. 

•  *  •  *  • 

Issued  in  Seattle,  Washington,  on  February 
19, 1993. 

Temple  H.  lohnson,  Jrn 

Manager,  Air  Traffic  Division. 

[FR  Doc.  93-5120  Filed  3-4-93;  8:45  am) 
BIUJNO  COOC  4ei»-1>-M 


Coast  Guard 

33  CFR  Part  117 
[CQD8-93-03] 

Drawbridge  Operation  Regulations; 
Terrebonne  Bayou,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Proposed  rule. 

SUMMARY:  At  the  request  of  the 
Terrebonne  Parish  ^nsolidated 
Government,  the  Coast  Guard  is 
considering  a  change  to  the  regulation 
governing  &e  vertical  lift  span  bridge  on 
State  Route  55  across  Terrebonne 
Bayou,  mile  27.3,  at  Klondyke, 
Terrebonne  Parish.  Louisiana.  The 


proposed  regulation  is  similar  to 
operation  regulations  curren^  in  effect 
for  other  bridms  in  the  area.  Tne 
proposal  womd  require  that  at  least  four 
hours  advance  notice  be  given  for  an 
opening  of  the  draw  between  9  p.m.  and 
5  a.m.  Presently,  the  draw  is  required  to 
open  on  signal  at  all  times. 

This  action  will  provide  relief  to  the 
bridge  owner  and  would  still  provide 
for  the  reasonable  needs  of  naWgation. 
DATES:  Comments  must  be  received  on 
or  before  April  19, 1993. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Maga^e  Street, 

New  Orleans,  Louisiana  70130-3396. 

The  Comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 
room  1313  at  this  address.  Normal  office 
hours  are  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Wachter,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  similar  to  other  drawbridge 
regulations  in  the  area. 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  conciirrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  admowledg^ent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  (Dommander,  Eighth  Crast  Guard 
District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  light  of 
comments  received. 

Drafting  Information:  • 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  CDR 
D.G.  Dickman,  project  attorney. 

Discussion  of  Proposed  Regulation: 

Vertical  clearance  of  the  bridge  in  the 
closed  to  navigation  position  is  four  feet 
above  mean  high  water.  Navigation 
through  the  bridge  consists  of  fishing 
boats  and  recreational  craft 

Data  submitted  by  the  Terrebonne 
Parish  Consolidated  (fovemment  show 
that  for  the  State  Route  55  Klondylce 
Bridge,  24  vessels  passed  the  bridge 
between  the  hours  of  9  p.m.  and  5  a.m. 
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during  the  past  three  years.  This  is 
considerably  fewer  than  one  vessel  per 
month  during  the  proposed  advance 
notice  period. 

Considering  the  few  vessels  that  pass 
the  bridge  during  the  affected  hours,  the 
Coast  Guard  feels  that  vessel  operators 
should  be  able  to  give  the  bridge  owner 
four  hours  notice  for  a  bridge  opening 
between  9  p.m.  and  5  a.m.  ^th  little  or 
no  expense  or  inconvenience  to 
themselves. 

Federalism  Implications: 

This  action  has  been  analyzed  in 
accordance  with  the  prindples  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 


of  title  33.  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows:  , 

Aothority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2,  In  section  117.505  paragraph  (a)  is 
revised  to  read  as  follows: 

f  117J05  Tarrabonn*  Bayou 
(a)  The  draw  of  the  S58  bridge,  mile 
22.2  at  Montegut,  and  the  draw  of  the 
S55  bridge,  mile  27.3  at  Klondyke,  shall 
open  on  signal;  except  that  from  9  p.m. 
to  5  a.m.  the  draws  shall  open  on  rignal 
if  at  least  four  hoiirs  notice  is  given. 

*  •  *  •  • 

Dated:  February  22, 1993. 

J.C.  Card, 

Hear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

(FR  Doc.  93-5134  Filed  3-4-93;  8:45  ami 
BIUJNQ  CODE  4aiO-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
[FRL-4600-3] 

Ocean  Dumping;  Proposed  Site 
Designation 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  designate  an 
Ocean  Dredged  Material  Disposal  Site 
(ODMDS)  in  the  Atlantic  Ocean  o%hore 
Fort  Pierce,  Florida,  as  an  EPA- 
approved  ocean  dumping  site  for  the 
dumping  of  suitable  ^dged  material. 
This  action  is  necessary  to  provide  an 
acceptable  ocean  dumping  site  for 
consideration  as  a  disposal  option  for 
dredged  material  disposal  projects  in 
the  Fort  Pierce,  Florida  vicinity. 

DATES:  Comments  must  be  received  on 
or  before  April  5, 1993. 

ADDRESSES:  Send  comments  to: 

Wesley  B.  Crum.  Chief.  Coastal 
Programs  Section,  Water  Management 
Division,  U.S.  Environmental  detection 
Agency,  Region  IV,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365. 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 

]^A  Public  Information  Reference 
Unit  (PIRU),  room  2904  (rear),  401  M 
Street,  SW.,  Washington,  DC,  20460. 

EP A/Region  IV,  345  Courtland  Street, 
NE.,  Atlanta.  Georgia  30365. 


FOR  RmTHER  MFOfMATION  CONTACT. 
Christopher  J.  McArthur,  (404)  347- 
1740. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972,  as  amended,  33 
U.S.C.  1401  et  seq.  (“the  Act”),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dispo^ 
may  be  permitted.  On  December  23, 

1986,  the  Administrator  delemted  the 
authority  to  designate  ocean  dumping 
sites  to  me  Regional  Administrator  of 
the  Remon  in  which  the  sites  are 
located.  This  proposed  designation  of  a 
site  offshore  Fort  Pierce,  Florida,  which  / 
is  within  Region  IV,  is  being  made 
pursuant  to  that  au^ority. 

The  EPA  Ocean  Dumping  Regulations 
promulgated  tmder  the  Act  (40  CFR 
chapter  I,  subchapter  H,  §  228.4)  state 
that  ocean  dumping  sites  will  be 
designated  by  promulgation  in  this  part 
228.  A  list  of  “Approved  Interim  and 
Final  Ocean  Dumping  Sites**  was 
published  on  January  11, 1977  at  (42  FR 
2461).  The  list  estabfish^  the  existing 
Fort  Pierce  site  as  an  interim  site. 

B.  EIS  development 

Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  42  U.S.C.  4321  et 
seq.,  requires  that  Federal  agencies 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  proposals  for 
legislation  and  other  major  Federal 
actions  significantly  affecting  the 
quality  of  the  humtm  environment. 

The  object  of  NEPA  is  to  build  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions  into  the 
agency  decision-making  process.  EPA 
has  committed  to  prepare  EISs  in 
connection  with  ocean  disposal  site 
designations  such  as  this.  EPA,  in 
cooperation  with  the  Jacksonville 
District  of  the  U.S.  Army  Corps  of 
Engineers  (COE),  has  prepared  a  draft 
EIS  entitled  “Draft  Environmental 
Impact  Statement  for  Designation  of  a 
Fort  Pierce.  Florida  Ocean  Dredged 
Material  Disposal  Site.**  This  Proved 
Rule  may  include  excerpts  from  me  EIS. 

The  proposed  action  discussed  in  the 
EIS  is  the  permanent  designation  of  an 
ocean  dredged  material  disposal  site 
near  Fort  Pierce,  Florida.  ITie  purpose  of 
the  action  is  to  provide  an 
environmentally  acceptable  location  for 
ocean  disposal.  The  need  for  the 
permanent  designation  of  the  Fort 
Pierce  ODMDS  is  based  on  a  continuing 
U.S.  Army  Corps  of  Engineers  need  for 
ocean  disposal  of  maintenance  dredged 
material  from  the  Fort  Pierce  area.  The 


Economic  Assessment  and  Certification: 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that 
during  the  proposed  regulated  period 
there  will  1^  very  little  inconvenience  to 
vessels  using  the  waterway.  In  addition, 
mariners  requiring  the  bridge  openings 
are  repeat  users  of  the  waterway  and 
scheduling  their  arrivals  to  avoid  the 
proposed  regulated  periods  should 
involve  little  or  no  additional  expense 
to  them.  Since  the  economic  impact  of 
this  proposal  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that,  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Impact: 

This  rulemaking  has  been  thorou^ly 
reviewed  by  the  C^st  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.(5)  of  the  National 
Environment^  Policy  Act,  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  document. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
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need  for  ocean  disposal  will  be 
determined  on  a  case-by-case  basis  as 
part  of  the  COE’s  process  of  issuing 
permits  for  ocean  disposal  for  private/ 
Federal  actions  and  a  public  review 
process  for  their  own  actions. 

For  the  Fort  Pierce  Harbor  ODMDS, 
the  CX}E  and  EPA  would  evaluate  all 
Federal  dredged  material  disposal 
pro|ect8  pursuant  to  the  EPA  criteria 
given  in  the  Ocean  Dumping 
Regulations  (40  CFR  parts  220  through 
229)  and  the  CXDE  r^ulations  (33  CFR 
200.120  and  209.145).  The  CC^  also 
issues  MPRSA  permits  to  private 
applicants  for  the  transport  of  dredged 
material  intended  for  disposal  after 
compliaiu»  with  these  regulations  is 
determined.  EPA  has  the  right  to 
disapprove  any  ocean  disposal  project 
if,  in  its  judgement,  all  provisions  of 
MPRSA  and  the  associated 
implementing  regulations  have  not  been 
met 

On  January  22. 1993,  the  Notice  of 
Availability  of  the  draft  EIS  for  public 
review  and  comment  was  published  in 
the  Federal  Register  on  January  22, 

1993  at  (58  FR  5728).  The  public 
comment  period  on  the  draft  EIS  closes 
on  March  8, 1993. 

The  DEIS  discusses  the  need  for  this 
site  designation  and  examines  ocean 
disposal  site  alternatives  to  the 
proposed  action.  The  need  for  ocean 
disposal  is  determined  on  a  case-by-case 
basis  as  a  part  of  the  process  of 
permitting  for  ocean  disposal.  The  EIS 
presents  the  information  needed  to 
evaluate  the  suitability  of  ocean 
disposal  areas  for  final  designation  use 
and  is  based  on  one  of  a  series  of 
disposal  site  environmental  studies.  The 
enviromnental  studies  and  final 
designation  are  being  conducted  in 
accc^ance  with  the  requirements  of  the 
MPRSA,  the  Ocean  Ehimping 
Regulations,  and  other  applicable 
Federal  environmental  l^slation. 

EPA  has  evaluated  the  proposed  site 
designation  for  consistency  with  the 
State  of  Florida’s  (the  State)  approved 
coastal  management  program.  EPA  has 
determined  that  the  designation  of  the 
proposed  site  is  consistent  to  the 
maximiun  extent  practicable  with  the 
State  coastal  management  program,  and 
has  submitted  this  determination  to  the 
State  for  review  in  accordance  with  EPA 
policy.  In  addition,  as  part  of  the  NEPA 
process,  EPA  has  cons^ted  with  the 
State  regarding  the  effects  of  the 
dumping  at  the  proposed  site  on  the 
State  coastal  z(me.  EPA  will  take  the 
State’s  comments  into  account  in 
preparing  the  final  EIS  for  the  site,  in 
determining  whether  the  proposed  site 
should  be  cmsignated,  ana  in 
determining  whether  restrictions  or 


limitations  should  be  placed  on  the  use 
of  the  site,  if  it  is  designated. 

Concerns  raisod  by  the  state  of  Florida 
on  (2M  consistency,  regarding  use  of 
suitable  material  for  bea^  nourishment, 
will  be  addressed  in  the  FEIS.  EPA 
concurs  with  the  state  of  Florida 
regarding  the  use  of  suitable  material  for 
beach  nourishment,  in  circumstances 
were  this  use  is  practical. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act.  the  National 
Marine  Fisheries  Service  (NMFS)  has 
been  asked  by  EPA  to  concur  wi& 

EPA’s  conclusion  that  this  site 
designation  will  not  affect  the 
endangered  species  under  their 
jurisdictions. 

EPA  will  accept  comments  on  the 
DEIS  during  the  45'd8y  NEPA  review 
period  for  ue  DEIS.  These  comments 
will  be  addressed  in  the  FEIS.  Similarly. 
EPA  will  accept  public  conunents  on 
the  Proposed  Rule  dviring  its  30-day 
review  period  and  will  address  them  in 
the  Final  Rule. 

C  Proposed  site  designation 

The  proposed  site  is  located  east  of 
Fort  Pierce  Harbor,  Florida, 
approximately  4  nautical  miles  (luni) 
of^ore  and  occupies  an  area  of  about 
1  square  nautical  mile  (nmi2), 
approximately  1  nmi  by  1  nmi.  Water 
depths  within  the  area  range  fiom  40  to 
54  feet.  The  coordinates  of  the  Fort 
Pierce  site  proposed  for  final 
designation  are  as  follows;  27*28’00”N. 
80‘’12’33”W;  27'28’00”N.  80°11’27”W; 
27*27’00”N,  80'’11’27”W;  and 
27*27’00”N,  80'12’33”W. 

Center  coordinates  are  27°27’30”N 
and  80’12’00”W. 

D.  Regulatory  requirements 

Pursuant  to  the  Ocean  Dumping 
Regulations,  40  CFR  part  228,  five 
general  criteria  are  u^  in  the  selection 
and  approval  for  continuing  use  of 
ocean  disposal  sites.  Sites  are  selected 
so  as  to  minimize  interference  with 
other  marine  activities,  to  prevent  any 
temporary  perturbations  associated  with 
the  dispci^  fit>m  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage.  If,  at 
any  time,  disposal  operations  at  a  site 
cause  unacceptable  adverse  impacts, 
further  use  of  the  site  will  be  restricted 
or  terminated.  *1116  proposed  site 
conforms  to  the  five  general  criteria. 

The  general  criteria  are  given  in 
§  228.5  of  the  EPA  Ocean  Dumping 
Regulations,  and  §  228.6  lists  the  11 
specific  criteria  used  in  evaluating  a 
proposed  disposal  site  to  assure  that  the 
general  criteria  are  met.  Application  of 
&ese  11  criteria  constitutes  an 


environmental  assesanent  of  the  impact 
of  disposal  at  the  site,  ’The 
characteristics  of  the  proposed  site  are 
reviewed  below  in  terms  of  these  11 
critmia. 

1.  Geographical  position,  depth  of 
water,  bottom  topography,  and  distance 
from  coast  (40  CFR  228.6(a)(1)) 

The  boimdary  and  center  coordinates 
of  the  proposed  site  are  given  above. 

The  proposed  site  is  located  about  4  nmi 
offshore  of  Fort  Pierce  Harbor,  Florida. 
’The  site  is  approximately  a  1  mni  by  1 
nmi  square  configuration.  Water  d^th 
in  the  area  ranges  firom  40  to  54  feet 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases  (40  CFR  228.6(a)(2)) 

’The  Fort  Pierce  ODMDS  is  located  in 
general  proximity  to  breeding, 
spawning,  nursery,  feeding,  and  passage 
areas  for  a  wide  variety  of  marine  and 
estuarine  organisms.  The  most  active 
breeding  and  nursery  areas  are  located 
in  the  Indian  River  estuary  and  along 
adjacent  beaches  or  in  o^hore  waters 
and  reef  areas.  While  breeding, 
spawning,  and  feeding  activities  may 
take  place  in  the  ODKfflS,  these 
activities  are  not  believed  to  be  confined 
to,  concentrated  in,  or  dependent  on 
this  area.  Specific  migration  routes  are 
not  known  in  the  Fort  Pierce  area.  While 
marine  and  estuarine  species  would  be 
expected  to  pass  throu^  the  ODMDS, 
passage  is  not  geographically  restricted 
to  this  area.  The  motility  of  organisms 
passing  through  the  area  makes 
significant  impacts  firom  dredged 
material  disposal  unlikely. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas  (40  CFR  228.6(a)(3)) 

Beaches  and  adjacent  nearshore  areas 
approximately  4  nmi  west  of  the 
ODMDS  support  a  wide  variety  of 
recreational  activities.  Several  protected 
areas  lie  inshore  west  of  the  ODMDS. 
The  largest  of  these  is  the  Indian  River 
Aquatic  Preserve  that  encompasses 
almost  all  inshore  waters  between  the 
barrier  islands  and  the  west  Florida 
mainland.  Other  protected  areas  in  the 
Fort  Pierce  ODMDS  vicinity  include  the 
North  Fork  St.  Lucie  Aquatic  Preserve, 
the  Savannas  State  Preserve,  Pepper 
Beach  State  Park,  and  Fort  Itierce  Inlet 
State  Park.  *1116  Florida  Department  of 
Environmental  Regulation  (FDER)  has 
given  the  waters  of  these  areas  special 
protection  by  designating  them  as 
Outstanding  Florida  Waters  (OFWs). 
Past  surveys  indicated  one  natural  reef 
and  one  artificial  reef  site  are  located  in 
the  Fort  Pierce  ODMDS  vicinity.  ’ITie 
natural  reef  area  is  located 
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approximately  1.3  nmi  due  east  of  the 
disposal  site  and  has  been  described  by 
Florida  Sea  Grant  (1979)  as  a  flat  bottom 
with  heavy  coral  growth.  The  artificial 
reef  site  has  been  established 
approximately  1.5  nmi  southeast  of  the 
ODMDS.  More  recent  investigations 
have  revealed  the  presence  of  hard 
bottom  communities  in  the  northern 
portion  of  the  interim  site  resulting  in 
a  shift  in  location  of  the  proposed  site 
to  0.5  miles  to  the  south.  M^el  studies 
indicates  that  it  is  unlikely  that  any 
significant  amount  of  disposed  material 
would  be  transported  as  far  as  these 
sites  from  the  disposal  area. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of,  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste,  if  any 
(CFR  228.6(a)(4)) 

It  is  anticipated  that  the  candidate  site 
will  be  xised  primarily  for  disposal  of 
maintenance  material  horn  the  Fort 
Pierce  Harbor  entrance  channel  and 
turning  basin.  Sediments  of  the  entrance 
channel  are  predominantly  sand,  while 
those  of  the  turning  basin  are  finer 
sands,  shell  and  silt.  Annual  volumes 
have  averaged  21,000  cubic  yards. 
Annual  volumes  are  expect^  to 
increase  to  a  maximum  of 
approximately  117,000  cy.  Each 
disposal  plan  must  be  evaluated  on  a 
case-by-case  basis  to  ensure  that  ocean 
disposal  is  the  best  alternative  and  that 
the  material  meets  the  Ocean  Dumping 
Criteria  in  40  CFR  part  227. 

5.  Feasibility  of  surveillance  and 
monitoring  (40  CFR  228.6(a)(5)) 

The  geographic  and  physical  setting 
of  the  candidate  site  poses  no  special 
problems  for  monitoring  or  surveillance. 
Water  depth  at  the  site  is  amenable  to 
diver  collection  or  surface  sampling  and 
does  not  require  use  of  a  large, 
specialized  surface  vessel.  The  areal 
extent  of  the  site  allows  use  of  towed 
trawls  for  bottom  and  water  column 
sampling.  Baseline  data  collected  at  the 
site  can  serve  as  reference  information 
for  future  monitoring  and  aid  in 
assessing  possible  perbirbations 
resulting  from  disposal  at  the  site.  A 
detailed  Site  Management  and 
Monitoring  Plan  (SMMP)  was  developed 
for  the  Fort  Pierce  ODMDS.  A  draft  of 
the  SMMP  can  be  found  in  the  DEIS. 
This  plan  establishes  a  sequence  of 
monitoring  surveys  to  be  undertaken  to 
determine  any  impacts  resulting  from 
disposal  actirities.  These  sinveys  can 
include  bathymetry,  sediment  tracking, 
benthic  faunal  analyses,  video  and  side 
scan  sonar  srirveys. 


6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 

area  including  prevailing  current _ 

direction  and  velocity,  if  any  (40  CFR 
228.6(a)(6)) 

Currents  in  the  area  are  mainly  wind 
driven.  Net  current  flow  is  alongshore 
with  the  direction  of  movement  related 
to  season.  In  1989,  the  Army  Corps  of 
Engineers  Waterways  Esmeriment 
Station  (WES)  performed  a  technical 
study  of  the  Gulf  Stream  meanders, 
spin-off  eddies  and  prevailing  tides  and 
currents  off  the  east  coast  of  Florida 
with  respect  to  the  potential  for 
contamination  of  nearshore  amenities 
by  dredged  material  placed  in  the  Fort 
Pierce  ODMDS.  A  numerical  modeling 
approach  was  used  for  estimating  both 
short-term  and  long-term  rate  of  dredged 
material  dispersal  at  the  proposed 
ODMDS.  The  modeling  of  the  short-term 
dumping  operation  was  performed 
using  the  disposal  from  an 
Instantaneous  Dump  pIFID)  model. 
Long-term  simulations  were  conducted 
to  determine  whether  non-storm  related 
currents  are  capable  of  transporting 
sediments  outside  of  the  proposed 
ODMDS  over  long  periods  of  time.  The 
effects  of  storm  erosion  were  separately 
modeled  by  simulating  the  passage  of  a 
storm  surge  over  the  site.  Current 
velocities  used  were  estimated.  The 
results  of  the  study  indicate  that  the 
Fort  Pierce  ODMDS  poses  no  threat  to 
reef  areas. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects)  (40 
CFR  228.6(a)(7)) 

Dredged  materials  have  been  disposed 
at  the  Fort  Pierce  Harbor  interim 
ODMDS  since  1949..  An  environmental 
survey  of  the  Fort  Pierce  Harbor 
ODMDS  was  conducted  in  December 
1985.  This  survey  detected  no 
consistent  differences  in  water  quality, 
sediment  quality,  or  sediment 
composition  between  the  ODMDS  and 
nearoy  areas.  Potential  disposal-induced 
changes  in  benthic  macro-invertehrate 
community  structure  were  localized 
within  the  ODMDS  and  did  not  extend 
beyond  ODMDS  boundaries.  Prior 
disposals  at  the  ODMDS  have  resulted 
in  minor  localized  changes  in  the 
commimity  structure  of  the  area. 

Deposit  feeing  macroinfatma  are 
dominant  at  the  disposal  site  while 
suspension  feeding  macroinfauna  are 
dominant  in  the  surrounding  area.  This 
may  be  due  to  higher  organic  content  in 
the  discharged  materials.  If  this  is  the 
case,  it  would  be  an  indication  of  the 
high  level  of  stability  of  the  discharMd 
materials  since  the  last  disposal  took 


place  in  May  1983.  There  are  no 
differences  in  the  abundance  or 
diversity  of  the  meiofauna  of  the 
disposal  area,  althou^  nematode: 
Ha^acticoid  ratios  are  highest  within 
the  disposal  area,  which  may  be  a 
further  indication  of  the  higher  organic 
content  of  the  discharged  materiaUi.  No 
differences  in  epibenthic  invertebrate, 
fish,  or  plankton  populations  are 
evident.  It  is  expected  that  any  further 
discharge  at  the  site  would  not 
significantly  change  these  conditions. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean 
(40  CFR  228.6(a)(8)) 

The  Fort  Pierce  Harbor  ODMDS  is 
located  about  2.5  nmi  outside  the 
seaward  extent  of  the  Fort  Pierce  Inlet 
entrance  channel.  Use  of  this  site  to  date 
has  not  interfered  with  shipping  and 
continued  intermittent  use  of  t^  site 
should  not  disrupt  either  commercial 
shipping  or  recreational  boating. 

Most  commercial  and  recreational 
fishing  activity  is  concentrated  in 
inshore  and  nearshore  waters  or  at 
o^ore  natural  or  artificial  reefs.  The 
nearest  natural  reef  is  located  1.3  nmi 
east  of  the  disposal  site  (Florida  Sea 
Grant.  1979).  Becaiise  of  the  north-south 
orientation  of  the  prevailing  currents,  no 
adverse  impacts  to  this  reef  area  have 
ocmirred  bom  dredged  material  disposal 
operations.  An  artificial  reef  area  has 
recently  been  established  approximately 
1.5  nmi  southeast  of  the  CH)MDS. 

No  mineral  extraction,  desalination, 
or  mariculture  activities  occur  in  the 
immediate  area.  Recreational  and 
scientific  resources  are  extensive 
throughout  the  area  but  are  not 
geographically  limited  to  the  disposal 
site  or  nearby  waters. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment  or 
baseline  surveys  (40  CFR  228.6(a)(9)) 

Water  quality  at  the  ODMDS  is 
variable  and  influenced  both  by 
discharges  from  inshore  estuarine 
systems  and  by  periodic  oceanic 
intrusions.  Estuarine  discharges  are 
greatest  during  the  wet  season,  from  late 
Slimmer  to  early  fall,  and  may  deliver 
both  nutrients  and  anthropogenic 
contaminants  to  coastal  waters. 
Nutrients  may  also  be  introduced  to 
shelf  waters  by  upwellings  (Worth  and 
Hollinger,  1977).  Surface  and  bottom 
waters  sampled  in  the  ODMDS  vicinity 
in  December  1985  did  not  contain 
measurable  concentrations  of  selected 
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trace  metals,  pesticides.  hydrocadxHis, 
or  PCBs. 

Benthic  communities  in  the  OIA4DS 
vicinity  have  been  described  from  a 
survey  conducted  in  December  1985. 
Nematodes,  copepoda  crustaceans,  and 
larval  polychaetes  are  the  most 
abundmt  representatives  of  the 
meifaunal  community.  The  area’s 
diverse  benthic  macroinvertebrate  fauna 
are  dominated  by  carnivorous 
polychaete  wmms  of  the  family 
Syllidae.  Other  abundant  macroinfaunal 
groups  included  nematodes,  oligochaete 
worms,  molluscs,  amphipod  crustaceans 
and  turbellarians. 

Epibenthic  invertebrates  characteristic 
of  the  disposal  site  vicinity  include  the 
crabs  Portunus  gibbesi  and  Portunus 
spinimanus,  the  shrimp,  Trachypenaeus 
constrictus,  the  sea  urchin,  Lytechinus 
variegatus,  starfish  and  brittle  stars 
(Camp  el  al.,  1977). 

The  demersal  fish  fauna  of  the  area 
are  not  abundant  (Putch  and  Dwinell, 
1977).  Fish  characteristic  of  the  sandy 
ofishcffe  CHiAfDS  environment  include 
leopard  sea  robin  [Prionotus  scitulus), 
sand  perch  (Diplectrum  formosum],  and 
lizardfish  (Synodus  foetens). 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site  (40  CFR  228.6(a)(10)) 

The  Fort  Pieice  Harbor  ODMDS  has 
been  utilized  since  1949.  To  date,  no 
nuisance  specaes  have  been  reported 
from  the  interim  ODMDS  or  nearby 
previously  utilized  disposal  sites.  The 
potential  for  the  development  or 
recruitment  of  nuisance  species  at  this 
site  is  cx>nsidered  quite  low.  A 
December  1985  survey  of  the  ODMDS 
vicinity  yielded  no  evidence  of 
undesirable  organisms. 

11.  Existence  at  or  in  close  proximity  to 
the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance  (40  Chi  228.6(a)(  11)) 

It  is  unlikely  that  significiant  natural 
or  cultural  features  of  historical 
importance  exist  at  the  disposal  site.  In 
the  unlikely  event  that  historical 
features  are  present  on  site,  they  will 
have  been  cxivered  with  sand  and  would 
be  further  covered  by  continued 
disposal  operations. 

E.  Site  management 

Site  management  of  the  Fort  Pierce 
ODMDS  is  the  responsibility  of  EPA  as 
well  as  the  C(%.  The  CC^  i^es 
permits  to  private  applicants  for  cx^ean 
disposal;  however,  EPA/Regicm  IV 
assumes  overall  responsibility  for  site 
management. 

A  Site  Management  and  Monitoring 
Plan  (SMMP)  was  developed  as  a  put  of 


the  process  of  completing  the  EIS.  This 
plan  provides  a  framework  for  both  site 
management  and  for  the  monitoring  of 
effects  of  disposal  activities.  Site 
management  may  include  strategically 
locating  and/or  dentins  dredg^ 
materiu  within  the  site  Boundses 
relative  to  predominant  cnirrent 
patterns.  Monitcning  could  involve 
sediment  mapping  of  disposed  material 
to  determine  any  movement  of  material 
off  of  the  site.  Determination  of  the 
significance  of  any  biological  impacts  of 
dredged  material  outside  the  ODMDS 
boundaries  would  then  be  appropriate. 
The  draft  SMMP  can  be  found  in 
Appendix  D  of  the  Draft  EIS. 

F.  Propfised  action 

The  EIS  concludes  that  the  proposed 
site  may  appropriately  be  designated  for 
use.  The  proposed  site  is  compatible 
with  the  general  criteria  used  for  site 
evaluation. 

The  designation  of  the  Fort  Pierce  site 
as  an  EPA-approved  ODMDS  is  being 
published  as  Proposed  Rulemaking. 
Overall  management  of  this  site  is  the 
responsibility  of  the  Regional 
Administrator  of  EPA/R^on  IV. 

It  should  be  emphasized  that,  if  an 
ODMDS  is  designated,  such  a  site 
designation  does  not  constitute  EPA’s 
approval  of  actual  disposal  of  material 
at  sea.  Before  ocean  dumping  of  dredged 
material  at  the  site  may  commence,  the 
CX)E  must  evaluate  a  permit  application 
according  to  EPA’s  Ocean  Dumping 
Criteria.  EPA  reviews  and  has  the  right 
to  disapprove  the  actual  dumping  if  it 
determines  that  environment^  concerns 
under  the  Act  have  not  been  met. 

The  Fort  Pierce  ODMDS  is  not 
restricted  to  disposal  use  by  Federal 
Projects;  private  applicants  may  also 
dispose  suitable  dredged  material  at  the 
ODMDS  once  relevant  regulations  have 
been  satisfied.  This  site  is  restricted, 
however,  to  suitable  dredged  material 
from  the  Fort  Pierce  Harbor,  Florida 
vicinity. 

G.  Regulatory  assessments 

Undor  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  designation  will  only 
have  the  effect  of  providing  a  disposal 
option  for  dredged  material. 
Consequently,  ^is  Rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  &cecuuve  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“major”  and  therefore  subject  to  the 


requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the 
other  effects  which  would  result  in  its 
being  classified  by  the  Executive  Order 
as  a  “major”  rule.  Consequently,  this 
Rule  does  not  necessitate  preparation  of 
a  Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  Management  and 
Buaget  review  imder  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Dated:  February  12, 1993. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
^pos^  to  be  amended  as  set  forth 

PART  228-[AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  the 
dredged  materi^  dispel  site  for  “Fort 
Pierce  Harbor”;  and  by  adding 
paragraph  (b)(93)  to  read  as  follows: 

1228.12  Delegation  of  management 
authority  for  Interim  ocean  dumping  sites.  , 
•  *  *  •  * 

(b)  *  *  * 

(93)  Fort  Pierce  Harbor;  Fort  Pierce, 
Florid;  Ocean  Dredged  h^terial 
Disposal  Site— Region  IV, 

Location: 

27*28’30”N,  80*12’33”W: 

27*28’30”N.  80*11’27”W; 

2r27’30”N,  80*11 ’27”W;  and 
27*27’30’’N.  80*12’33”W. 

Size:  1  square  nautical  miles. 

Depth:  Average  range  40  to  54  feet. 
Primary  use:  Dredged  material. 

Period  of  use:  Continuing  use. 
Restrictions:  Disposal  shall  be  limited  tc 
suitable  dredg^  material  from  the 
greater  Fort  Pierce,  Florida  vicinity. 
All  dredged  material  consisting  of 
greater  than  10%  fine  grained  material 
(grain  size  of  less  than  0.074mm)  by 
weight  ^all  be  limited  to  that  part  of 
the  site  east  of  80*12’00”W  and  south 
of2r27’20”N. 

[FR  Doc.  93-5104  Filed  3^-4-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1056 

[Ex  Part*  No.  MC-19  (Sub-No.  42)] 

Practices  of  Motor  Common  Carriers  of 
Household  Goods;  Performaitce 
Reports 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  due  date. 


SUMMARY:  By  decision  served  January 
28, 1993.  (58  FR  6912,  February  3, 

1993),  the  Commission  sought  public 
comment  by  March  22, 1993,  on  a 
proposal  to  modify  the  Annual 
Performance  Report,  Form  (XP-lOl 
(OCP-101),  which  sets  forth  the 
requirements  that  relate  to  carrier 
performance  information  given  to 
prospective  individual  shippers  of 
household  goods.  By  petition  filed 
February  16, 1993,  the  American 
Movers  Conference  (AMC)  and  the 
Household  Goods  (Carriers  Bureau,  Inc. 
(HGCB),  on  behalf  of  approximately 
3,000  member  household  goods  carriers 
and  agents,  requested  an  extension  to 
June  15  1993  to  file  comments.  AMC 
and  HGCB  indicate  an  extension  is 
necessary  to  circulate  the  proposal  to 
AMCVHGC^B  members  for  their  input 
and  recommendations  prior  to  the 
annual  AMCVHCXIB  convention 
scheduled  for  May  12-16, 1993,  and  to 
prepare  a  response  to  the  issues  raised 
in  this  preceding.  The  request  is 
reasonable  and  will  be  granted. 

DATES:  Comments  are  due  on  Jime  15, 
1993. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments,  referring  to  Ex 
Parte  No.  MC-19  (Sub-No.  42),  to:  Office 
of  the  Secretary,  Case  Control  Branch, 
Intemtate  Ckimmerce  Commission, 
Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Wagner.  (202)  927-5530  or 
John  W.  Fristoe,  (202)  927-5520  [TDD 
for  hearing  impaired:  (202)  927-5721]. 

Decided:  March  2, 1993. 

By  the  Commission,  Sidney  L  Strickland, 
Jr.,  Secretary. 

Sidney  L.  Strickland,  Jr., 

Secretory. 

[FR  Doc.  93-5088  Filed  3-4-93;  8:45  ami 
BH.UNO  CODE  7036-ei-M 


DEPARTMENT  OF  THE  INTERIOR 
Rah  and  WUdIWa  Sarvtea 
50  CFR  Part  17 

RIN 1018-AB91 

Endangared  and  Threatened  Wildlife 
and  Plants;  Propoaed  Determination  of 
Critical  Habitat  for  the  Colorado  RIvar 
Endangered  Rahea:  Razorback 
Sucker,  Colorado  Squawfiah, 
Humpbimk  Chub,  and  Bonytail  Chub; 
Extanaion  of  Public  Commant  Pariod 
and  Notice  of  Public  Hearings 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Extension  of  comment  period 
and  notice  of  public  hearing. 


SUMMARY:  Notice  is  hereby  given  that 
the  Fish  and  Wildlife  Service  (Service) 
is  extending  the  comment  period  on  the 
Service’s  proposal  to  designate  critical 
habitat  for  four  species  of  endangered 
fishes:  Razorback  sucker  (Xyrauchen 
texanus),  Colorado  squawfish 
{Ptychocheilus  lucius),  humpback  chub 
{Gila  cypha),  and  bonytail  chub  {Gila 
elegans).  The  comment  period  will  be 
extended  \mtil  April  15, 1993,  and  three 
public  hearings  are  scheduled  before 
this  date. 

DATES:  The  original  comment  period 
extended  from  January  29  through 
March  30, 1993.  The  comment  period  is 
extended  imtil  April  15. 1993.  Three 
public  hearings  are  scheduled  from  5 
p.m.  to  8  p.m.  on  March  29.  30.  and  31. 
1993. 

ADDRESSES:  Three  hearings  will  be  held: 

(1)  March  29. 1993,  at  the  Stiuges  Center 
for  Fine  Arts,  780  North  East  Street,  San 
Bernardino,  California;  (2)  March  30, 
1993,  at  the  Leadership  Development 
Center,  YMCA  of  the  USA,  9440  North 
25th  Avenue,  Phoenix,  Arizona;  and  (3) 
March  31, 1993,  at  the  City  Lights 
Room,  Sheraton  Denver  West  Hotel  and 
Conference  Center,  360  Union 
Boulevard,  Lakewood.  Colorado. 
Comments  and  materials  concerning  the 
Service’s  proposal  to  designate  critical 
habitat  for  the  four  species  of  fishes 
should  be  sent  to  the  State  Supervisor, 
U.S.T'ish  and  Wildlife  Service.  2060 
Administration  Building,  1745  West 
1700  South.  Salt  Lake  Qty,  Utah  84104- 
5110.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Williams,  Utah  State 
Supervisor,  at  the  above  address, 
telephone  801/975-3630. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Fish  and  Wildlife  Service 
(Service)  proposed  to  designate  critical 
habitat  for  the  four  fishes  on  January  29, 
1993  (58  FR  6568).  ’These  four  endemic 
fishes,  razorback  sucker  {Xyrauchen 
texanus),  Colorado  squawfish 
{Ptychocheilus  lucius),  humpback  chub 
{Gila  cypha),  and  bonytail  chub  {Gila 
elegans),  are  listed  as  endangered  under 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C  1531  et 
seq.).  These  fishes  historically  occurred 
in  main  channels  of  the  Colorado  River 
system  from  Wyoming  to  Mexico. 

Significant  changes  have  occurred  in 
habitats  required  for  the  conservation  of 
the  four  endangered  fishes  due  to  the 
diversion  of  water,  introduction  of 
nonnative  fishes,  and  construction  and 
operation  of  dams.  Further  changes  are 
anticipated  as  these  cuitivities  continue. 
The  proposed  critical  habitat 
designation  of  3,370  kilometers  (2,094 
miles)  of  the  Colorado  River  system 
would  afford  greater  protection  for  the 
four  fishes  and  provide  for  their 
conservation. 

Three  public  hearings  will  provide 
interested  parties  an  opportunity  to 
make  their  views  known  on  the 
proposed  rulemaking.  While  the  public 
comment  period  is  open,  any  member  of 
the  ptiblic  may  send  in  comments, 
which  must  be  received  by  April  15, 
1993.  (Comments  are  particulvly  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  habitats  of 
the  four  endangered  fishes; 

(2)  Reasons  why  any  habitat  shoiUd  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  habitat 
utilization  of  the  four  endangered  fishes; 
and 

(4)  Current  or  planned  activities  in  the 
critical  habitat  area  and  their  possible 
impacts  on  the  four  endanger^  fishes. 

Authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1531  et  seq.). 
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Author 

The  author  of  this  notice  is  Harold 
Tyus,  U.S.  Fish  and  Wildlife  Service, 
Denver  Regional  Office.  P.O.  Box  25486, 
Denver  Federal  Center,  Denver. 
Colorado  80225. 


List  of  Suhiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requiraments. 
Transportation. 


Dated:  March  1, 1993. 

Ralph  O.  Morgenweck, 

Regional  Director. 

(FR  Doc.  93-5024  Filed  3-4-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigalions, 
committee  meetings,  agerwy  decisions  arxl 
rulirtgs,  delegaaorrs  of  authority,  filing  of 
petitiorrs  and  applications  arxl  agency 
statements  of  orgsuiizaton  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Big  Meadows  Helicopter  Salvage 
Timber  Saie  Decision,  Hume  Lake 
Ranger  District;  Sequoia  National 
Forest;  Notice  of  Exemption 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  Exemption  from 
Appeal.  Big  Meadows  Helicopter  Insect 
Salvage  Timber  Sale  Decision,  Hume 
Lake  Ranger  District,  Sequoia  National 
Forest 

SUMMARY:  The  Forast  Service  is 
exempting  from  appeal  the  decision 
resulting  from  the  Big  Meadows 
Helicopter  Insect  Salvage  Timber  Sale 
Environmental  Analysis.  This 
environmental  analysis  is  being 
prepared  in  response  to  the  severe 
timber  mortality  in  the  Buck 
Compartment  on  the  Hume  Lake  Ranger 
District.  Sequoia  National  Forest.  The 
mortality  was  caused  by  drought  and  . 
related  insect  infestation.  The  Big 
Meadow  Analysis  Area  is  within  the  Big 
Meadows  and  Boulder  Creek 
Watersheds,  and  adjacent  to  Jennie 
Lakes  Wilderness. 

There  are  currently  much  higher  than 
normal  levels  of  tree  mortality  occurring 
throughout  the  Sequoia  National  Forest 
as  a  result  of  six  consecutive  years  of 
below  normal  precipitation.  The  Hume 
Lake  District  is  proposing  tractor  and 
helicopter  harvest  of  1.0  million  board 
feet  (MMBF)  on  1,000  acres  in  the  Big 
Meadows  Helicopter  Insect  Salvage 
Timber  Sale  Analysis.  No  new  road 
construction  will  be  done,  and  only 
minor  road  reconstruction  is  planned  in 
the  analysis  area.  All  areas  are  within 
the  General  Forest  Zone,  as  delineated 
by  the  Sequoia  National  Forest  Land 
and  Resource  Management  Plan. 

The  drought  has  caused  a  high  degree 
of  stress  within  the  trees,  whidh  reduces 
their  natural  defense  mechanisms  and 
weakens  them  to  the  extent  that  they  are 


now  predisposed  to  attack  by  bark 
beetles.  Trees  killed  by  insect  attack 
deteriorate  very  rapidly.  In  addition, 
excessive  numbers  of  dead  trees 
produce  heavy  fuel  concentrations 
making  wildfire  control  extremely 
difficult.  Prompt  removal  of  the  dead 
and  dying  timl^r  minimizes  value  and 
volume  loss. 

The  decision  for  the  proposed  project 
is  scheduled  to  be  issued  by  the  end  of 
February  1993.  Implementation  of  the 
project  will  occur  in  May,  1993.  when 
the  timber  sale  will  be  sold.  Harvest  is 
expected  to  begin  in  June,  1993. 

Pursuant  to  36  CFR  217.4(a)(ll),  it  is 
my  decision  to  exempt  from  appeal  the 
decision  relating  to  the  harvest  and 
restoration  of  lands  affected  by  drought- 
induced  timber  mortality  covered  by  the 
Big  Meadows  Helicopter  Insect  Salvage 
Timber  Sale  Environmental  Analysis  on 
the  Hume  Lake  Ranger  District,  S^uoia 
National  Forest.  The  environmental 
document  being  prepared  will  address 
the  effects  of  the  proposed  actions  on 
the  environment,  will  document  public 
involvement,  and  will  address  the 
issues  raised  by  the  public. 

EFFECTIVE  DATE:  This  decision  is 
efiective  March  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  decision  should  be 
addressed  to  Ed  Whitmore,  Timber 
Management  Staff  Director,  Pacific 
Southwest  Region,  Forest  Service, 
USDA,  630  Sansome  Street.  San 
Francisco.  CA  94111,  (415)  705-2648,  or 
to  Sandra  Key,  Forest  Supervisor, 
Sequoia  National  Forest,  900  W.  Grand 
Ave.,  Porterville,  CA  93257,  (209)  784- 
1500. 

ADDITIONAL  INFORMATION:  The 
environmental  analysis  for  this  proposal 
will  be  docimiented  in  the  Big  Meadows 
Helicopter  Insect  Salvage  environmental 
document.  A  public  scoping  notice  was 
published  in  the  Porterville  Recorder  in 
December  1992  to  solicit  information 
regarding  issues  to  be  addressed  in  the 
environmental  analysis.  Additionally, 
letters  were  mailed  in  December  1992  to 
representatives  of  various 
environmental  groups  and  the  timber 
industry  to  provide  information  on  the 
project  and  to  generate  public  issues 
and  concerns.  The  project  files  and 
related  maps  are  available  for  public 
review  at  the  Hume  Lake  Ranger 
District,  35860  East  Kings  Canyon  Road, 
Dunlap,  California  93621. 


^The  catastrophic  damage  presently 
occurring  in  the  Big  Meadows  and 
Boulder  Creek  watersheds  involves 
approximately  3,000  acres.  Within  this 
area,  approximately  1,000  acres,  with  an 
associated  1.0  MMBF.  is  presently  being 
analyzed  for  salvage  in  one  sale.  The 
value  to  the  Forest  Service  of  the  salvage 
volume  is  estimated  at  $250,000.  This 
figure  does  not  include  the  many  jobs 
and  thousands  of  dollars  in  benefits  that 
are  realized  in  related  service,  supply, 
and  construction  industries.  Tulare 
County  will  receive  25%  of  the  selling 
value  for  any  of  the  timber  that  is 
salvaged  in  a  commercial  timber  saie. 
Rehabilitation  and  restoration  measmres 
will  be  implemented  for  watershed 
protection,  erosion  prevention,  and 
fuels  reduction. 

.  The  proposal  is  not  expected  to 
adversely  affect  snag  dependent  wildlife 
species.  Initial  review  indicates  post¬ 
harvest  snag  numbers  will  be  in 
compliance  with  the  Forest  Plan 
Standard  and  Guideline  of  1.5  snags  per 
acre. 

No  Wild  and  Scenic  Rivers,  wetlands, 
wilderness  areas,  roadless  areas,  or 
threatened  or  endangered  species  are 
within  the  proposed  project  areas. 

Dated:  February  26, 1993. 

Dale  N.  Bosworth, 

Deputy  Regional  Forester. 

[FR  Doa  93-5016  Filed  3-4-93;  8:45  am) 
BILUNG  CODE  MIO-lt-M 


Jeriitt  Canyon  Mina  Expansion, 
Humboldt  National  ForesL  NV;  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

AGEt^:  USDA,  Forest  Service, 
Humboldt  National  Forest. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  will  be 
directing  the  preparation  of  an 
Environmmtal  Impact  Statement  (EIS) 
for  the  proposed  expansion  and 
development  of  open  pit  gold  mines  in 
Elko,  County,  Nevada.  This  EIS  will  be 
prepared  by  contract  and  funded  by  the 
proponent.  Independence  Mining 
Company,  Incorporated  (IMC). 

DATES:  Scoping  meetings  will  be  held 
March  8. 1993,  at  the  Ri^  Lion  Inn  and 
Casino.  2065  ^  Idaho  St.,  Elko,  Nevada 
at  7  p.m.;  an  informal  open  house 


X 
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meeting  at  the  Bureau  of  Land 
Management  State  Office,  850  Harvard 
Way,  Reno,  Nevada  on  March  15. 1993 
between  3-8  p.m.;  and  an  informal  open 
house  to  be  held  at  Independence 
School.  Tuscarora  and  Forest  Service 
Office,  Mountain  Qty.  Nevada  on  March 
17,  and  18  from  3  to  7  p.m.  respectively. 
Comments  concerning  the  scope  of  the 
analysis  must  be  received  by  April  10, 
1993  to  ensure  timely  consideration. 
RESPONSIBLE  OFFICER:  John  Inman, 

Forest  Supervisor,  Humboldt  National 
Forest,  976  Mountain  City  Highway, 

Elko,  NV  89801. 

ADDRESSES;  Scoping  comments  are  to  be 
sent  to:  Jack  Carlson,  District  Ranger, 
Humboldt  National  Forest,  P.O.  Box 
276,  Mountain  Qty,  NV  89831. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
project  and  DEIS  to  Don  Carpenter, 

Project  Coordinator,  Humboldt  National 
Forest,  P.O.  Box  276,  Mountain  City,  NV 
89831  702-763-6691. 

SUPPLEMENTARY  INFORMATION: 
Independence  Mining  Company  has 
submitted  to  the  Mountain  City  Ranger 
District,  Humboldt  National  Forest,  a 
Proi>osed  Plan  of  Operation  (POO).  The 
POO  describes  the  proposed  mining 
development  activities,  operation  and 
reclamation  procedures  in  Elko  County, 
Nevada.  The  proposal  includes: 
Enveloping  three  new  open  pits  mines; 
constructing  additional  waste  rock 
dumps,  soil  stockpiles,  ore  stockpiles, 
haul  roads  and  support  facilities: 
expanding  an  existing  open  pit  and 
waste  rock  dump:  and  development  of 
specific  mitigation  measures.  The 
proposal  would  disturb  approximately 
3,000  acres  of  land  of  which  about  280 
acres  have  been  disturbed  by  previous 
and  current  mining  activities.  The 
detailed  analysis  area  is  about  10,850 
acres  in  size.  Ore  will  be  processed  at 
the  existing  mill  site.  Two  additional 
tentative  alternatives  have  been 
developed  for  analysis  based  on  internal 
scoping.  They  were  developed  to  reduce 
the  acres  of  disturbance  in  response  to 
resource  values  and  economics;  and  the 
other  was  intended  to  increase  the  area 
of  potential  revegetation.  A  No  Action 
alternative  will  also  be  considered 
during  the  analysis  process.  Other 
alternatives  may  be  developed  to 
address  significant  issues  and  to 
mitigate  impacts.  Initial  internal  scoping 
with  cooperating  and  participating 
agencies  developed  issues  which  were 
used  to  develo]>ed  two  tentative 
alternatives  for  analysis.  The  following 
issues  are  not  intended  to  be  an  all 
inclusive  list,  but  to  identify  some  of  the 
basic  issues  involved  in  the  proposed 
project  area.  They  are:  Effects  on  golden 


eagle  nests  identified  in  the  area; 
impacts  to  ground  water  quality: 
impacts  to  surface  water  quality:  what  is 
the  potential  for  acid  rock  drainage 
(ARD);  what  are  the  impacts  to  the  mule 
deer  habitat  and  sage  grouse  brooding 
habitat;  what  impacts  will  result  from 
aspen  removal:  how  much  wetland  area 
is  going  to  be  removed;  what  will  be  the 
reduction  in  grazing  AUM’s;  what  is  the 
reclamation  potential,  for  the  area;  will 
the  project  be  economical  to  mine? 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  firsyioint  is  during  the 
scoping  process.  The  Forest  ^rvice  will 
be  seeldng  information,  comments,  imd 
assistance  from  Federal,  State  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  EIS.  The  process  will  include:  (1). 
Identifying  potential  issues;  (2). 
Identifying  issues  to  be  analyzed  in 
depth;  (3).  Eliminating  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  environmental  analysis;  (4). 
Exploring  additional  alternatives;  (5). 
Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives;  (6).  Determining  potential 
coopierating  agencies  and  task 
assignments.  Several  government 
agencies  have  been  invited  to 
participate  in  this  project.  The  Bureau  of 
Land  Management  is  a  cooperating 
agency  because  the  mill  site  is  located 
on  lands  they  administer.  In  addition 
the  Nevada  State  Department  of 
Minerals  and  Nevada  State  Department 
of  Wildlife  are  also  cooperating 
agencies.  The  U.S.  Fish  and  Wildlife 
Service,  U.S.  Army  Corps  of  Engineers, 
U.S.  Environmental  Protection  Agency 
and  the  Nevada  Department  of 
Environmental  Protection  will 
participate  in  the  process  as  technical 
advisors  and  reviewers  on  those  areas 
they  have  technical  expertise  and/or 
regulatory  authority.  Various  Federal, 
State  and  local  permits  and  licenses  will 
be  required  to  implement  the  proposed 
action.  They  include,  but  are  not  limited 
to,  a  404  permit  and  National  Pollution 
Discharge  Elimination  System  Permit 
for  stormwater  discharges. 

The  Forest  Service  is  the  lead  agency 
for  this  project.  John  Inman,  Forest 
Supervisor  of  the  Humboldt  National 
Forest  is  the  responsible  officer.  He  will 
need  to  make  a  decision  to  approve  the 
proposed  Plan  of  Operation  or  one  of 
the  alternatives  and  mitigation  measures 
giving  consideration  to  IMC’s  rights 
under  the  1872  Mining  Law  as  amended 
and  other  applicable  Forest  Service 
regulations  and  allowances  for  surface 
uses  consistent  with  the  Humboldt 


National  Land  and  Resource 
Management  Plan  (1986),  while 
providing  for  resource  protection  which 
is  necessary  for  the  proposal  to  comply 
with  federal  and  state  statutes  and 
regulations.  The  Draft  Environmental 
Impact  Statement  (DEIS)  is  expected  to  . 
be  fried  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  and  be 
available  for  pubUc  review  in  July,  1993. 
At  that  time,  EPA  will  publish  a  notice 
of  availability  of  the  DffiS  in  the  Federal 
Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  that  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
e€U'ly  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  raised  until 
after  completion  of  the  frnal 
environmental  impact  statement  may  be 
waived  or  dismiss^  by  the  courts.  City 
of  Angoon  v.  Model,  803  F.2d  1016, 

1022  (9th  Qr.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980.  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  frnal 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Qimments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
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Dated:  February  22, 1993. 

John  P.  Inman, 

Forest  Supervisor. 

|FR  Doc.  93-5234  Piled  3-4-93;  8:45  am] 

BILUNQ  CODE  34ie-m4l 

Suitability  Studies  for  Ten  Wild  and 
Scenic  Rivers,  Willamette  National 
Forest,  Lane  and  Linn  Counties, 

Oregon 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA,  will  prepare 
an  environmental  impact  statement 
(EIS)  to  study  the  smtability  of  ten  rivers 
in  the  Willamette  National  Forest  in 
Oregon  for  inclusion  in  the  National 
Wild  and  Scenic  River  System.  Nine  of 
these  rivers  were  found  eligible  for 
consideration  as  Wild  and  Scenic  Rivers 
in  the  1990  Willamette  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan).  One  of  these  rivers,  the 
South  Fork  McKenzie,  is  a 
Congressional  Study  river  identified  in 
the  Oregon  Omnibus  Wild  and  Scenic 
Rivers  Act  of  1988.  All  ten  rivers  are 
found  within  the  boundaries  of  the 
Willamette  National  Forest.  The  Forest 
will  evaluate  all  ten  rivers  under  one 
process  and  will  develop  alternatives 
within  a  range  of  suitability  findings 
from  "no  rivers  suitable”  to  “all  rivers 
suitable  and  recommended  for 
designation”. 

The  agency  gives  notice  of  this  study 
to  solicit  comments  from  interested  and 
affected  people  on  the  scope  and 
findings  of  the  analysis.  The  proposed 
study  will  be  implemented  during  fiscal 
years  1993  and  1994.  The  final  EIS  and 
preferred  alternative  will  be  forwarded 
to  the  United  States  Congress  for  a 
decision. 

DATES:  Comments  on  the  scope  of  the 
study  should  be  received  by  March  31, 
1993. 

ADDRESSES:  Send  written  comments  to 
Darrel  L.  Kenops,  Forest  Supervisor, 
Willamette  National  Forest,  P.O.  Box 
10607,  Eugene,  Oregon  97440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director  questions  about  the  proposed 
study  and  EIS  to  Steve  Sorseth,  ^vers 
Team  Leader,  Willamette  National 
Forest,  P.O.  Box  10607,  Eugene,  Oregon 
97440,  phone  (503) 465-6494. 
SUPPLEMENTARY  INFORMATION:  This  Study 
proposes  to  evaluate  the  suitability  of 
ten  rivers  for  designation  as  Wild  and 
Scenic  Rivers.  A  suitability 
determination  is  the  last  administrative 
step  in  the  Wild  and  Scenic  Rivers 


process  before  a  recommendation  is 
made  to  Congress  for  designation.  Only 
rivers  found  eligible  for  Wild  and 
Scenic  River  status  are  evaluated  in  the 
suitability  study.  The  Willamette 
National  Forest  analyzed  eligibility  of 
these  and  other  rivers  in  its  Forest 
Planning  process  in  1990. 

The  Willamette  National  Forest  has 
chosen  to  study  all  ten  rivers  together  to 
maintain  consistency  across  the  Forest 
and  to  complete  the  work  efficiently. 

The  ten  rivers  considered  in  this  process 
are  described  in  Appendix  E  of  the  final 
EIS  for  the  Willamette  National  Forest 
Land  and  Resource  Management  Plan. 
Five  of  the  rivers  fall  on  the  Detroit 
Ranger  District:  Little  North  Santiam 
River;  Opal  Creek;  South  Fork 
Breitenbush  River;  Breitenbush  River; 
and  North  Santiam  River.  Three  of  the 
rivers  exist  on  the  Sweet  Home  Ranger 
District:  Quartzville  Creek;  Middle 
Santiam  River;  South  Santiam  River. 

One  river  is  on  the  Blue  River  Ranger 
District:  South  Fork  McKenzie  River. 

One  river  flows  through  the  Rigdon 
Ranger  District:  Middle  Fork  Willamette 
River.  There  will  be  an  opportunity  to 
learn  more  about  the  rivers  and  the 
process  through  periodic  newsletters 
and  five  public  scoping  meetings  to  be 
held  in  March  of  1993.  The  meetings 
will  be  scheduled  in  Salem,  Mill  City, 
Lebanon,  Eugene,  and  Oakridge.  A 
notice  of  these  meetings  will  be  sent  in 
the  February  1993  newsletter  to  people 
on  the  rivers  planning  mailing  list  and 
to  media  in  the  Willamette  Valley. 
Written  comments  or  suggestions  are 
encouraged  throughout  the  planning 
process  and  during  the  public  meetings. 

The  responsible  official  is  Secretary  of 
Agriculture.  Administration  Building. 
12th  Street,  SW.,  Washington.  DC 
20250. 

The  draft  EIS  will  be  completed  in 
July  1994.  The  comment  period  on  the 
draft  EIS  will  be  60  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  notice  at  this  early 
stage  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First,  ^ 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the  - 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978). 

Because  of  this  court  ruling,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  60-day  comment  period  so  that 
substantive  comments  and  objections 


are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

.  To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  me  alternatives 
formulated  and  discussed  in  me 
statement.  (Reviewer’s  may  wish  to  refer 
to  me  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  me 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  mese  points). 

After  me  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  me  Forest 
Service  in  preparing  me  final  EIS.  The 
final  EIS  is  scheduled  to  be  complete  by 
October  1994.  The  Secretary  will 
consider  me  comments,  responses, 
environmental  consequences  discussed 
in  me  final  EIS  and  applicable  laws, 
regulations,  and  policies  in  making  his 
recommendation  to  me  President 
regarding  me  suitability  of  mese  rivers 
for  inclusion  in  the  National  Wild  and 
Scenic  River  System.  'The  decision  on 
inclusion  of  a  river  in  me  National  Wild 
and  Scenic  River  System  rests  wim  me 
United  States  Congress. 

Dated:  February  26, 1993. 

Tom  ).  Mills, 

Associate  Deputy  Chief. 

[FR  Doc.  93-5001  Filed  3-4-93;  8:45  am] 
BKiJNO  CODE  3410-t1-4l8al 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Notice  of  Partially  Closed 
Meeting 

A  meeting  of  me  Materials  Technical 
Advisory  Committee  will  be  held  March 
25, 1993, 10:30  a.m.,  Herbert  C.  Hoover 
Building,  room  1617-M2, 14m  St.  & 
Pennsylvania  Ave.,  NW.,  Washington, 
DC.  The  Committee  advises  me  Office  of 
Technology  and  Policy  Analysis  wiffi 
respect  to  technical  questions  mat  afiect 
me  level  of  export  controls  applicable  to 
materials  or  technology. 

Agenda: 

General  Session 

1.  Opening  remarks  by  ffie  Chairman. 

2.  Introduction  of  members  and 
visitors. 
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3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Review  of  assignments  and 
presentation  of  reports  in  preparation 
for  List  Review. 

Executive  Session 

5.  Discussion  of  matters  propierly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  CXXX)M 
control  programs  and  strategic  criteria 
related  hereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
presentation  materials  should  be 
forwarded  two  weeks  prior  to  the 
meeting  to  the  address  below;  Ms.  Lee 
Ann  Carpenter,  OOAS/EA/BXA,  room 
1621,  U.S.  Department  of  Commerce, 
Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  May  1, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
fouiid  in  section  10  (a)(1)  and  (a)(3)  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  smd  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6628,  U.S. 
Department  of  Commerce,  Washington, 
DC  For  further  information  or  copies  of 
the  minutes  call  (202)  482>2583. 

Dated:  March  1, 1993. 

Lee  Ana  CarpenI  v. 

Acting  Dinctor,  TAC  Unit. 

|PR  Doc.  93-5077  Filed  3-4-93;  8:45  am] 
BHJJNO  CODE  351»-OT-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Species; 
Incidental  Take  Permita 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Notice  of  receipt  of  applications 
for  incidental  take  permits. 

Notice  is  hereby  given  that  the 
Washington  Department  of  Fisheries 
(WDF),  the  Washington  Department  of 
Wildlife  (WDW),  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW),  and  the  Idaho  Department  of 
Fish  and  Game  (IDFG)  have  applied  for 
permits  to  incidentally  take  endangered 
and  threatened  species  as  authorized  by 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  National 
Meuine  Fisheries  Service  (NMFS) 
regulations  governing  endangered  and 
threatened  fish  and  wildlife  permits  (50 
CFR  part  217  through  227).  These 
permits  involve  hatchery  activities. 

The  artificial  propagation  projects,  for 
which  these  agencies  request 
authorization,  will  involve  incidental 
takes  of  listed  species.  These  incidental 
takes  include  the  impacts  of  juvenile 
hatchery  reared  salmonids  (anadromous 
and  resident)  on  juvenile  listed  salmon, 
as  well  as  impacts  of  hatchery  produced 
adults  on  adult  listed  salmon.  Juvenile 
hatchwy  reared  salmon  may  adversely 
impact  juvenile  listed  salmon  through 
competition  for  food  and  space,  disease 
transmission,  and  increased 
vulnerability  to  predation  by  hatchery 
fish  and  other  predators.  Hatchery 
produced  adults  may  adversely  affect 
listed  adult  salmon  through 
interbreeding,  which  could  negatively 
afreet  the  gene  pool  and  possibly  reduce 
the  survival  of  futiue  generations. 

WDF  requests  authorization  to  operate 
seven  major  salmon  hatchery  complexes 
in  the  Columbia  River  required  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  as  mitigation  during  the 
licensing  of  hydropower  projects.  Two 
of  these  facilities,  Cowlitz  and  Lewis 
River,  are  located  on  tributaries  to  the 
Columbia  River  below  Bonneville  Dam. 
The  remaining  five  (Priest  Rapids, 

Rocky  Reach.  Eastbank,  Wells,  and 
Methow)  are  located  above  the 
confluence  with  the  Snake  River.  In 
addition,  the  WDF  requests 
authorization  to  continue  working  with 
27  educational  and  4  enhancement 
volunteer  salmon  projects  within  the 
Columbia  River  system. 

WDW  requests  authorization  to 
oiierate  4  major  steelhead  and  11 
resident  finfish  hatchery  complexes 
(Cowlitz.  Wells,  Chelan  Falls,  and 
Eastbank)  within  the  Columbia  River 
required  by  FERC  as  mitigation  during 
the  licensing  of  hydropower  projects.  In 
addition.  WDW  requests  authorization 
to  operate  a  new  combination  steelhead 
and  resident  finfish  facility  (Lewis  River 
at  Merwin  Dam),  schedule  to  become 
operational  in  ^ptember  1993  and 


intended  to  replace  fish  production 
from  three  of  the  existing  facilities. 

WDW  also  requests  authorization  to 
cooperate  with  a  variety  of  local 
organizations  in  the  operation  of  small 
projects  to  rear  steelhead  and  searun 
cutthroat. 

ODFW  requests  authorization  to  rear 
and  release  legal  size  rainbow  trout  from 
Wallowa  hatchery  (mitigation  under  the 
Lower  Snake  River  Compensation 
Program)  into  the  Grande  Ronde  River 
Basin,  within  the  range  of  listed  Snake 
River  spring/summer  chinook  salmon. 
ODFW  also  requests  authorization  to 
conduct  six  other  anadromous  salmonid 
propagation  programs  (Round  Butte, 
Roaring  River,  Ctek  Springs,  Big  Creek 
hatcheries  of  ODFW,  the  Clatsop 
Economic  Development  Council 
Hatchery,  and  the  Salmon  Trout 
Enhancement  Program)  in  the  mainstem 
Columbia  River. 

IDFG  requests  authorization  to 
continue  operation  of  Idaho  Power 
Company  mitigation  hatcheries. 
Specifically,  IDFG  requests 
authorization  to:  (1)  Release  hatchery 
steelhead  in  the  Pahsimeroi  and  Snake 
rivers:  (2)  collect  adult  hatchery 
steelhead  in  the  Pahsimeroi  and  Snake 
rivers  for  broodstock;  (3)  release 
hatchery  summer  chinook  in  the 
Pahsimeroi  River;  (4)  release  hatchery 
spring  chinook  in  Rapid  River,  and  (5) 
collect  adult  hatchery  spring  chinook  in 
Rapid  River  for  broodstock. 

WDF.  WDW,  ODFW.  and  IDFG  have 
submitted  conservation  plans  that 
specify  the  steps  that  are  proposed  to  be 
taken  to  monitor,  minimize,  and 
mitigate  impacts.  NMFS  will  review 
these  applications  in  accordance  with 
the  criteria  in  50  CFR  222.2  (55  FR 
20603,  May  18. 1990). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  applications 
should  be  submitted  to  the  Director, 
Ofrice  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  room  8268,  Silver 
Spring.  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  any  of  these  particular 
applications  would  be  appropriate.  The 
holding  of  such  hearings  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
these  application  summaries  are  those 
of  the  Applicants  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  omces  by  appointment: 
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Office  of  Protected  Resources,  NMFS, 
1335  East-West  Highway,  room  8268, 
Silver  Spring,  MD  20910.  Contact:  Marta 
Nammack  at  301/713-2322;  and 
Environmental  and  Technical 
Services  Division,  NMFS,  911  North 
East  11th  Avenue,  room  620,  Portland, 
OR  97232.  Phone:  503/230-5400. 

Dated:  March  1, 1993. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources. 

|FR  Doc.  93-5017  Filed  3-4-93;  8:45  am] 
numo  cooc  Jsio-aa-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Request  for  modification  to 
Scientific  Research  Permit  No.  772 
(P475). 

Notice  is  hereby  given  that  Ms.  Dena 
Matkin,  P.O.  Box  22,  Gustavus,  AK 
99826,  has  requested  a  modification  to 
Permit  No.  772  (P475)  issued  pursuant 
to  the  provisions  of  §§  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Permit  No.  772  was  issued  on  March 
20, 1992  (57  FR 10650),  and 
subsequently  modified  on  E)ecember  3, 
1992  (57  FR  58794).  It  authorizes  the 
inadvertent  harassment  of  up  to  ISO 
killer  whales  {CHvinus  orca)  annually  in 
southeastern  Alaskan  waters  during 
photo-identification  studies  over  a  one- 
year  period. 

The  permittee  is  requesting  that, 
pursuant  to  the  provisions  of  §§  216.33 
(d)  and  (e)  of  the  Reflations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216)  and 
§  222.23  of  the  Regulations  Governing 
Endangered  Species  (50  CFR  parts  217- 
222),  the  permit  be  modified  to:  Extend 
its  duration  for  an  additional  four  years: 
increase  the  number  of  killer  whales 
that  may  be  inadvertently  harassed  to 
400  annually:  and  authorize  the 
inadvertent  harassment  of  up  to  100 
humpback  whales  {Megaptera 
novaeangliae)  annually  during  photo¬ 
identification  studies.  The  subject 
animals  of  both  species  may  be 
approached  up  to  five  times  annually. 

^ncurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  modification  request  to 
the  Marine  Mammal  Commission  and 
its  Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  lor 
a  public  hearing  on  this  modification 
request,  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  FishOTies  Service.  U.S. 


Department  of  Commerce.  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  siunmaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  (by  appointment): 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service, 
NOAA,  1335  East-West  Hwy.,  suite 
7324,  Silver  Spring,  MD  20910  (301/ 
713-2289);  and 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  NOAA, 
Federal  Annex,  9109  Mendenhall  Mall 
Rd.,  suite  6,  Juneau,  AK  99802  (907/ 
586-7221). 

Dated:  Febniary  23, 1993. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources, 
NationaJ  Marine  Fisheries  Service. 

(FR  Doc.  93-5018  Filed  3-4-93;  8:45  am] 
aajJNQ  CODE  361»-2»-« 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Uet  Additions 

agency:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  Procurement  List 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agmicies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  5, 1993. 
ADDRESSES:  Committee  for  Purchase 
fr'om  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefierson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  23,  December  29. 1992  and 
January  15. 1993,  the  Committee  for 
Piuchase  firam  People  Who  Are  Blind  at 
Severely  Disabled  published  notices  (57 
FR  48359, 61884  and  58  FR  4658)  of 
proposed  additions  to  the  Procurement 


List.  After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
re  commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  oirrent  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C 
4&-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodity  and  services  are 
hereby  added  to  the  Pnxmrement  List: 

Commodity 
Carrier,  Water  Canteen 
8465-01-314-4286 

Services 

Grounds  Maintenance,  Andersonville 

National  Historic  Site,  Route  1,  Box  85, 
Andersonville.  Georgia 
Janitorial/Custodial,  O’Hare  Air  Reserve 
Forces  Facility.  Building  #4,  Chicago. 
Illinois 

Mailroom  Operation,  Army  National  Guard 
Readiness  Center,  111  South  George 
Mason  Drive,  Arlington.  Virginia 

This  action  does  not  afiect  contracts 
awarded  prior  to  the  efiective  date  of 
this  addition  or  options  exercised  imder 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  93-5139  Filed  3-4-93;  8:45  am] 
BtUMO  COOC  as20-33-e 
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ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  S,  1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jeflerson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonproHt  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impaqt  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 

O  Day  Act  (41  U  S.Q  46-48c)  in 
connection  with  the  commo^ties  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
slalement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information 

It  IS  proposed  to  add  the  following 
comm^ities  and  services  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed. 

Commodities 
Gloves.  Ciutli.  Cotton 

841S-00-964-4615 


8415-00-964-4760 

8415-00-964-4925 

Nonprofit  Agency:  Georgia  Industries  for  the 
Blind,  Inc.,  Baiobri^e,  Georgia 

Napkin,  Table.  Paper 
8540-00-285-7001 
8540-01-056-2897 

Nonprofit  Agency:  Maine  Center  for  the 
Blind  and  Visually  Impaired,  Portland, 
Oregon;  and  Royal  Maid  Association  for 
the  Blind,  Inc.,  Hazlehuist,  Mississippi 

Services 

Janitorial/Custodial,  Automated  Plight 
Service  Station,  Air  Traffic  Control 
Tower,  Bowman  Field,  Louisville, 
Kentucky 

Nonprofit  Agency:  Custom  Manufacturing 
Services,  Inc.,  Louisville,  Kentucky 

Janitorial/Custodial,  Naval  Support  Activity 
(basewide  except  commissary  and 
exchange  facilities).  New  Orleans, 
Louisiana 

Nonprofit  Agency:  Goodwill  Industries  of 
Southeastern  Louisiana,  Inc.,  New 
Orleans,  Louisiana 

Janitorial/Custodial,  Federal  Complex.  1500 
E.  Bannister  Road  and  9240  Troost, 
Kansas  City,  Missouri 

Nonprofit  Agency:  The  Helping  Hand  of 
Goodwill  Industries  Extended 
Employment  Sheltered  Workshop, 

Kansas  Qty,  Missouri 

Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  2501  Fraser,  Conroe,  Texas 

Nonprofit  Agency:  Tri-County  Mental 
Health/Mental  Retardation  Services, 
Conroe,  Texas 

janitorial/Custodial,  U.S.  Army  Reserve 
Center,  920  S.  Sam  Houston,  Huntsville, 
Texas 

Nonprofit  Agency:  Tri-County  Mental 
Health/Mental  Retardatira  Services, 
Conroe,  Texas 

JanitorialAhistodial,  U.S.  Army  Reserve 
Center,  2414  Winddecker  Street, 
Midland,  Texas 

Nonprofit  Agency:  Permian  Basin 
Cmnmunity  Centers  for  the  Mental 
Health  and  Mental  Retardation,  Midland, 
Texas 

Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc.  93-5131  Filed  3-4-93;  8:45  am] 

BNJJNO  COOC  aS20-3S-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Coastal  Engineering  Research  Board; 
Meeting 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is 


.  1993  /  Notices 


made  of  the  following  conunittee 
meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board. 

Imtes  of  Meeting:  March  23-26, 1993. 

Place:  Coastal  ^gineering  Research 
Center.  U.S.  Army  ^gineer  Waterways 
Experiment  Station.  Vicksburg, 
Mississippi. 

Times: 

8:30  a.m.  to  5  p.m.,  23  March 
8:30  a.m.  to  5  p.m.,  24  March 
8:30  a.m.  to  5  p.m.,  25  March 
8:30  a.m.  to  12  noon  on  26  March 

Proposed  Agenda:  The  1994  Coastal 
Engineering  Program  review  is  to  be 
held  on  March  23-26, 1993.  On 
Tuesday.  March  23.  a  review  on  ending 
work  units  and  ongoing  work  units  of 
the  Coastal  Engineering  Research  and 
Development  Programs  will  be 
discussed.  The  afternoon  session  will  be 
devoted  to  new  work  units.  On 
Wednesday,  March  24,  there  will  be 
discussions  on  proposed  new  work 
units  and  identification  of  research 
needs.  On  Thursday,  March  25, 
Monitoring  Completed  Coastal  Projects 
Program  Review  which  includes  the 
status  of  existing  projects  and  review  of 
monitoring  plans  will  be  discussed.  On 
Friday  morning,  March  26,  the  Coastal 
Field  Data  Collection  Program  will  be 
discussed. 

This  meeting  is  open  to  the  public, 
but  since  seating  capacity  of  the  meeting 
room  is  limited,  advance  notice  of  intent 
to  attend,  although  not  required,  is 
requested  in  order  to  assure  adequate 
arrangements  for  those  wishing  to 
attend. 

Inquiries  and  notice  of  intent  to 
attend  the  meeting  may  be  addressed  to 
Dr.  James  R.  Houston,  Director,  Coastal 
Engineering  Research  Center,  U.S.  Army 
Engineer  Waterways  Experiment 
Station,  3909  Halls  Ferry  Road. 
Vicksburg.  Mississippi  39180-6199 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc  93-5021  Filed  3-4-93: 8:45  am) 
WUMO  COOC  sro-M-M 


Corps  of  Engineers 

Inland  Wsterways  Users  Board; 
Meeting 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  Committee:  Inland 
Waterways  Users  Board- 
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Date  of  Meeting:  March  31, 1993. 

Place:  Washington  Court  Hotel.  525 
New  Jersey  Avenue,  NW.,  Washington, 
DC  20001-1527,  (Tel:  202-623-2100). 
Time:  8:30  a.m.  to  5  p.m. 

Proposed  Agenda: 

AM  Session 

8:30 — ^Registration 
9:05 — ^Wwcoming  Remarks  and 
Introductions 
9:15 — EBusiness  Section 
— Administrative  Annoimcements 
— Chairman’s  Call  to  Order 
— Executive  Director’s  Comments 
— ^Approval  of  Prior  Meeting  Minutes 
9:45 — ^Trust  Fund  Analysis 
10:15— Break 

10:45 — Internal  Revenue  Service  Tax 
Collection  Update 
12:00 — Lunch 

PM  Session 

1  ;30 — ^Innovative  Design  and 

Construction  Tec^iques  Update 
2:00 — Status  of  Existing  Flcjects  and 
Rehabilitations 
2:45 — Break 

3:15 — ^Investment  Program  Focus 
4:00 — ^Public  Comment  Period 
00 — Instructions  to  Board  Staff/ 
Adjourn 

This  meeting  is  open  to  the  public, 
^ny  interested  person  may  attend, 
appear  before,  or  ff  le  statements  with 
(he  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee, 
f  OR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  B.  Sanford,  Jr.,  Headquarters,  U.S. 
Army  Corps  of  Engineers.  ATTN: 
CECW-P,  Washington,  DC  20314-1000. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

|FR  Doc.  03-5022  Filed  3-4-93;  8:45  am| 
BHJJNQ  cooe 


DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

4GENCY:  Advisory  Committee  on 
Student  Financial  Assistance, 
Education. 

acnON:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  symposium  on  loem 
simplification  sponsored  by  the 
Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Oimmittee  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public. 


DATE  AND  TIME:  Monday,  April  5. 1993, 
beginning  at  9  a.m.  and  ending  at  5  p.m. 
ADDRESSES:  The  Ritz-Carlton  Hotel, 
Pentagon  Qty,  1250  South  Hayes  Street. 
Arlington.  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  room  4600,  ROB- 
3.  7th  &  D  Streets,  SW.,  Washington,  DC 
20202-7582  (202)  708-7439. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Conunittee  on  Student 
Finandd  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C  1098). 

The  Advisory  Committee  is  established 
to  provide  advice  and  coimsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  and  conducting  a  study  of 
institutional  lending  in  &e  Stafford 
Student  Loan  Pit^ram.  The  Congress 
has  also  directed  the  Advisory 
Committee  to  assist  with  a  series  of 
special  assessments  and  produco  an  in- 
depth  study  of  student  loan 
simplification. 

Tne  Advisory  Committee  will  meet  in 
Arlington,  Virginia  on  April  5, 1993, 
from  9  a.m.  to  5  p.m. 

The  proposed  agenda  includes 
discussion  sessions  on  the  following 
issues:  (a)  Multiple,  overlapping  loan 
programs:  (b)  "conflicting  terms  and 
conditions  among  programs;  (c) 
burdensome  legislative  and  regulatory 
requirements;  (d)  inconsistent  lender 
and  guarantor  policies;  (e)  nonstandard 
processes  and  forms;  and  (0  inadequate 
data  and  network  infrastructures. 

The  symposium  will  examine 
proposals  for  loan  program 
simplification  offered  by  the 
community;  discuss  the  implementation 
feasibility  and  timetable  necessary  to 
effect  change;  and  bring  together  a 
diverse  group  of  witnesses  from  within 
and  outside  the  Washington,  DC,  area 
who  are  involved  in  the  student  loan 
program  to  share  their  views  on  the 
study  and  address  the  identified  sources 
of  complexity  in  the  existing  program. 

Space  is  limited  and  you  are 
encouraged  to  register  early  if  you  plan 
to  attend.  To  register,  please  cxmtact  the 
Advisory  Committee  staff  office  at  (202) 
708-7439.  The  registration  deadline  is 
March  26, 1993. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 


inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  room  4600,  7th  and  D 
Streets.  SW.,  Washington,  DC,  fit>m  the 
hours  of  9  a.m.  to  5:30  p.m.,  weekdays, 
except  Federal  holidays. 

Dated:  March  1, 1993. 

Dr.  Brian  K.  Fitzgerald, 

Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 

[FR  Doc.  93-4995  FUed  3-4-93;  8:45  am] 
eajjNQ  cooe  4oeo-oi-M 


DEPARTMENT  OF  ENERGY 

International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  meeting. 

FOR  FURTHER  MFORMATION  CONTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  fix’  International 
Affairs,  Department  of  Energy,  1000 
Independence  Avenue.  SW.. 

Washington.  DC  20585,  202-586-2900. 
SUPPLEMENTARY  MFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i)),  the 
following  meeting  notice  is  provided: 

A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  March  11 
and  12, 1993,  at  the  headquarters  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  2.  rue  Andre- 
Pascal,  Paris,  France,  beginning  at  9  a.m. 
on  March  11.  The  purpose  of  this 
'  meeting  is  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAB  at  a  meeting  of  the 
lEA’s  Standing  Group  on  Emergency 
Questions  (SEQ)  and  of  the  lEA’s 
Standing  Group  on  the  Oil  Market 
(SOM),  which  is  scheduled  to  be  held  at 
the  OECD  on  these  dates,  including  a 
preparatory  meeting  on  March  11  among 
LAB  members.  'The  agenda  for  the 
meeting  is  under  the  control  of  the  SEQ 
and  the  SOM  It  is  expected  that  the 
following  draft  agenda  will  be  followed: 

1.  Adoption  of  the  Agenda. 

2.  Summary  Record  of  the  77th 
Meeting. 

3.  The  Appraisal  of  the  Seventh 
Allocation  Systems  Test  (AST-7): 

— NESO  Appraisal  Reports  on  AST-7 
— Company  Appraisal  Reports  of  AST- 

7,  ISAG  Appraisal  Report  of  AST-7, 

AST-7  Shipping  Issues 
— ^lAB  Appraisal  of  AST-7 
— Secretariat  Appraisal  of  AST-7 

4.  Emergency  Response  Reviews  of 
lEA  Countries: 

— Finland 
— Greece 
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— ^Portugal 
— Australia 
— New  Zealand 

5.  Emergency  Reserve  and  Net  Import 
Situation  of  lEA  Countries  on  1st 
October  1992. 

6.  Emergency  Data  System  and 
Related  Questions: 

— ^The  Quality  of  Questionnaire  C 
— MOS  to  October  1992 
— ^MOS  to  November  1992 
— MOS  to  December  1992 
— BPFC  Q491-Q392 

7.  Any  other  business. 

As  permitted  by  10  CFR  209.32,  the 
usual  7-day  peric^  for  publication  of  the 
notice  of  this  meeting  in  the  Federal 
Register  has  been  shortened  because 
unanticipated  circumstances  pertaining 
to  the  lEA’s  scheduling  of  this  meeting 
delayed  the  issuance.of  this  notice. 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  this  meeting  is  open  only  to 
representatives  of  members  of  the  LAB 
and  their  counsel,  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Oflice, 
Committees  of  the  Congress,  the  SEQ 
and  the  SOM,  and  the  ^mmission  of 
the  Euro|}ean  Communities,  and 
invitees  of  the  SEQ,  SOM,  and  lEA. 

Issued  in  Washington,  1X3,  March  1, 1993. 
Eric  J.  Fygi, 

Acting  General  Counsel. 

[FR  Doc.  93-5129  Filed  3-4-93;  8:45  am} 
BtLUNQ  cooe  Msa-oi-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RS92-83-000] 

Blue  Lake  Gas  Storage  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

February  26, 1993. 

Take  notice  that  on  December  30, 

1992,  Blue  Lake  Gas  Storage  Company 
(“Blue  Lake”)  tendered  for  hling  the 
following  tariff  sheets  which  Blue  Lake 
proposes  to  become  effective  April  1, 

1993. 

Original  Volume  No.  1 

Original  Sheet  No.  1 
through 

Original  Sheet  No.  158 

Blue  Lake  states  that  these  tariff 
sheets  are  being  submitted  to  comply 
with  the  Commission’s  order  issued 
September  14, 1992  in  Docket  No. 
CP91-2704-002.  As  more  fully 
described  in  the  filing,  the  proposed 
tariff  sheets  represent  the  terms  and 
conditions  under  which  Blue  Lake 
proposes  to  provide  natural  gas  storage 


service  pursuant  to  Commission  Orders 
No.  636,  and  636A  and  636B. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  1X3  20426  by  March 

10. 1993,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  Protests  and 
comments  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  or 
commenters  parties  to  the  proceeding. 
Any  person  wishing  to  comment  on  said 
filing  should  file  its  comments  by  March 

10. 1993.  Any  person  wishing  to  become 
a  party  must  file  a  motion  to  intervene. 
Copies  of  this  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc  93-5005  Filed  3-4-93;  8:45  am) 
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STS  HydroPower,  Ltd.  et  al.; 

Application  RIed  With  the  Commission 

March  1, 1993. 

Take  notice  that  the  following 
hydroelectric  application  has  b^n  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  9840-017. 

c.  Date  filed:  February  19, 1993. 

d.  Applicant:  STS  HydroPower,  Ltd. 
and  Appomattox  River  Associates,  L.P. 

e.  Name  of  Project:  Brasfield 
Hydroelectric  I*roject. 

/.  Location:  On  the  Appomattox  River 
in  Chesterfield  and  Dinwiddle  Counties, 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825  (r). 

A.  Applicant  contact:  Mark  J. 
Sundquist,  President,  STS  HydroPower, 
Ltd.,  Ill  Pfingsten  Road,  Northbrook,  LL 
60062,  (708)  272-6520. 

M.  Curtis  Whittaker,  Esquire,  Rath, 
Young,  Pignatelli  and  Oyer,  P.A., 
Two  Capital  Plaza,  P.O.  Box  854, 
Concord,  NH  03302-0854. 

i.  FERC  contact:  Etta  Foster,  (202) 
219-2679. 

j.  Comment  Date:  March  23, 1993. 

k.  Description  of  Proposed  Action: 
STS  HydroPower,  Ltd.  proposes  to  add 
Appomattox  River  Associates,  L.P.  as 
co-licensee  for  the  Brasfield 
Hydroelectric  Project,  and  requests 
expedited  consideration  of  the  approval 


request  in  order  to  allow  closing  to 
proceed  on  permanent  debt  financing 
for  the  proj^.  STS  became  licensee 
pursuant  to  a  license  transfer 
application  made  pursuant  to  section 
1075  (a)(2)  of  the  Intermodel  Surface 
Transportation  Infrastructure  Act  of 
1991,  and  this  application  shall  not  be 
deemed  to  affect  in  any  way  the  rights 
afforded  the  Appomattox  Ffiver  Water 
Authority  xmder  said  statute. 

J.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  C. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  §§  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — /iay  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS,” 

"RECOMMENDA’nONS  FOR  TERMS 
AND  CONDITIONS,”  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,”  “COMPETING 
APPUCATIONS,”  "PROTEST’  or 
"MOTION  TO  INTERVENE,”  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
1X3  20426.  An  additional  copy  must  be 
sent  to:  The  Director,  Office  of 
Hydropower  Licensing,  Division  of 
Project  Compliance  and  Administration, 
Federal  Energy  Regulatory  Commission, 
ATTN:  HI^21,  room  1148  UCP,  at  the 
above  address.  A  notice  of  intent, 
competing  application,  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-5004  Filed  3-4-93;  8:45  am) 
BKUNO  CODE  0717-01-41 
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Office  of  Fossil  Energy  , 

[FE  Docket  Na  93-1 1-NQ] 

Amerada  Hess  Corporation;  Blanket 
Authorization  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Enerw  gives  notice 
that  it  has  issued  an  order  granting 
Amerada  Hess  (Corporation  blanket 
authorization  to  import  from  (Canada  up 
to  50  Bcf  of  nattiral  gas  over  a  period  of 
two  years  beginning  on  the  date  of  the 
first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  March  1, 
1993. 

Clifford  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  93-5128  Filed  3-4-93;  8:45  am) 
BILUNO  cooe  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4560-1] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of  Utah 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
§  1413  of  the  Safe  Drinking  Water  Act  as 
amended.  42  U.S.C.  300f  et  seq.,  and  40 
(3FR  part  142,  subpart  B,  the  National 
Primary  Drinking  Water  Regulations 
(NPDWR),  that  the  State  of  Utah  has 
revised  its  Public  Water  System 
Supervision  (PWSS)  Primacy  Program. 
Utah's  PWSS  program,  administered  by 
the  Utah  Division  of  Drinking  Water, 
has  adopted  (November  12, 1992) 
regulations  for  filtration,  disinfection, 
turbidity,  Giardia  Lamblia,  viruses, 
Legionella  and  heterotrophic  bacteria 
that  correspond  to  the  NPDWR  for 
filtration,  disinfection,  turbidity. 

Giardia  Lamblia,  viruses,  Legionella  and 
heterotrophic  bacteria  promulgated  by 
EPA  on  Jime  29, 1989  (54  FR  27486- 
27541).  The  Environmental  Protection 


Agency  (EPA)  has  completed  their 
review  of  Utah’s  primacy  revisions  and 
has  determined  that  they  are  no  less 
stringent.  EPA  therefore  approves  Utah’s 
primacy  revisions.  This  determination 
shall  b^ome  efiective  April  5. 1993. 

Any  interested  parties  are  invited  to 
submit  written  comments  on  this 
determination,  and  may  request  a  public 
hearing  on  or  before  April  5, 1993.  If  a 
public  hearing  is  requested  and  granted, 
this  determination  snail  not  become 
efiective  until  such  time  following  the 
hearing  that  the  Regional  Administrator 
issues  an  order  affirming  or  rescinding 
this  action. 

Requests  for  a  public  hearing  should 
be  addressed  to:  Jack  W.  McGraw, 

Acting  Regional  Administrator,  do  Bob 
Clement  (8WM-DW).  U.S. 

Environmental  Protection  Agency, 
Region  Vin,  999  18th  Street,  suite  500, 
Denver,  CO  80202-2466. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
after  this  notice,  a  public  hearing  will  be 
held. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  Administrator’s 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  the  responsible  official  of 
the  organization  or  other  entitv. 

Notice  of  any  hearing  shall  oe  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  ffie  State  of  Utah.  A  notice 
will  also  be  sent  to  the  person(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Utah.  The  hearing  notice  will 
include  a  statement  of  purpose, 
information  regarding  time  and  location, 
and  the  address  and  telephone  number 
where  interested  persons  may  obtain 
further  information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
the  Regional  Administrator  does  not 


elect  to  hold  a  hearing  on  his  own 
motion,  this  determination  shall  become 
efiective  on  April  5, 1993.  Please  bring 
this  notice  to  ffie  attention  of  any 
persons  known  by  you  to  have  an 
interest  in  this  determination. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  at  the  following  locations:  (1) 
U.S.  EPA  Region  Vin,  Drir^ng  Water 
Branch,  999  18th  Street  (4th  floor). 
Denver,  Colorado;  (2)  Division  of 
Drinking  Water,  288  North,  1460  West, 
(3rd  floor).  Salt  Lake  Qty.  Utah  84114. 
FOR  FURTHER  INFORMATION  CONTACrT:  Bob 
Clement,  Drinking  Water  Branch,  EPA 
Region  Vm  8WM-DW.  999  18th  Street, 
suite  500,  Denver.  Colorado  80202- 
2466,  telephone  (303)  293-1259. 

Dated:  February  12, 1993. 

Kerrigan  G.  Clough, 

Acting  Begional  Administrator,  EPA,  Region 
VIII. 

(FR  Doc.  93-5106  Filed  3-4-93;  8:45  am] 
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IER-FRLHI597-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  C^neral  Information  (202) 
260-5076  or  (202)  260-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  February  22. 1993 
through  February  26. 1993  pursuant  to 
40  CTR  1506.9. 

EIS  No.  930049,  DRAFT  EIS,  SFW, 
MO,  New  Madrid  National  Wildlife 
Refuge  Establishment,  Land 
Acquisition,  New  Madrid  Cknmty,  MO, 
Due:  April  26, 1993,  (Contact:  Jim  Salyer 

(41 7l  Q7n— ■t'inn 

EIS  No.  930050,  DRAFT  EIS,  FHW, 
CA.  1-215  Improvements,  Orange  Show 
Road  to  CA-30,  Ftmding,  City  of  San 
Bernardino,  San  Bernardino  Ck)unty, 

CA.  Due:  April  19, 1993,  Ck)ntact: 
Leonard  E.  Brown  (916)  551-1307. 

EIS  No.  930051,  DRAFT  EIS,  EPA, 
Synthetic  Organic  Chemical 
Manufacturing  Industry,  Hazardous  Air 
Pollutants  finm  Processing  Units. 
Emission  Standards,  Due:  April  19, 

1993,  (Contact:  Dr.  Janet  Meyer  (919) 
541—5299. 

EIS  No.  930052,  FINAL 
SUPPLEMENT.  (X)E,  WV.  Winfield 
Locks  and  Dam  Project,  Lock 
Replacement,  Alignment  Modifications 
and  Land  Purchase,  Implementation, 
Kanawha  River  near  Eleanor,  Putnam 
Ck)unty,  WV,  Due:  April  5, 1993, 
Contact:  Ben  Borda  (304)  529-5712. 

EIS  No.  930053,  FINAL  EIS.  AFS,  WY, 
Union  Pass  Road  Relocation  Project, 
Union  Pass  Road  and  Green  River  Lakes 
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Road  Ginnection,  Approval  and 
Implementation,  Bridger-Teton  National 
Forest,  Pinedale  Ranger  District, 

Fremont,  Sublette  and  Lincoln  Covmties, 
WY,  Due:  April  S,  1993,  Contact:  Bob 
Reese  (307)  367-4326. 

EIS  No.  930054,  DRAFT  EIS,  FHW, 

CA,  US  101  Improvements,  north  of 
Boronda  Road  to  north  of  Crazy  Horse 
Canyon  Road,  Funding  and  COE  Section 
404  Permit,  City  of  Prunedale,  Monterey 
County,  CA,  Due:  April  19, 1993, 

Contact:  ]ohn  S.  Schultz  (916)  551- 
1314. 

EIS  No.  930055,  FINAL  EIS,  BLM,  CA, 
South  Coast  Planning  Area  Land  and 
Resource  Management  Plan, 
Implementation,  California  Desert 
District,  San  Diego,  Riverside,  San 
Bernardino,  Los  Angeles,  and  Orange 
Counties,  CA,  Due:  April  5, 1993, 

Contact:  Robin  Knehr  (619)  251-0812. 

EIS  No.  930056,  FINAL 
SUPPLEMENT,  COE,  WA,  ID,  OR,  1992 
Columbia/Snake  Rivers  Salmon  Flow 
Measures,  Implementation,  WA,  OR  and 
ID,  Due:  April  5, 1993,  Contact:  Peter 
Poolman  (509)  522-6619. 

EIS  No.  930057,  FINAL  EIS,  UAF,  NC, 
Pope  Air  Force  Base  (AFB)  Beddown  of 
a  Composite  Wing  under  the  Air  Combat 
Command  (ACC),  Implementation,  NC, 
Due:  April  5, 1993,  Contact:  Stephine 
Stevenson  (804)  764-7844. 

EIS  No.  930058,  FINAL  EIS,  FHW, 

VA,  US  29  Corridor  Improvement,  US 
250  Bypass,  Charlottes^lle  to  South 
Foric  lUvanna  River  in  Albemarle, 
Funding,  COE  Section  10  and  404 
Permits,  Albermarle  County,  VA,  Due: 
April  5, 1993,  Contact:  James  M.  Tumlin 
(804) 771-2371. 

EIS  No.  930059,  DRAFT  EIS,  UAF, 

PA,  Institute  for  Advanced  Science  and 
Technology  (lAST)  Site  Selection  and 
Construction,  Funding,  University  of 
Pennsylvania,  Philadelphia,  PA,  Due: 
April  19, 1993,  Contact:  Lt.  Col.  Gary 
Baumgartel  (210)  536-3869. 

EIS  No.  930060,  FINAL  EIS,  BPA, 

WA.  OR.  CA.  NV.  NM.  ID,  MT,  WY.  UT. 
AZ.  Resource  Programs  to  Acquire 
Sufficient  New  Resources  to  meet 
Potential  Electric  Power  Requirements, 
Implementation,  WA,  ID,  OR.  MT,  CA. 
WY.  NV.  UT,  NM.  AZ,  and  British 
Columbia,  Due:  April  5, 1993,  Contact: 
Charles  Alton  (503)  230-5878. 

EIS  No.  930061,  DRAFT 
SUPPLEMENT.  COE.  MI,  Sault  Ste. 
Marie  Federal  Facilities,  Operation. 
Maintenance  and  Minor  Improvements. 
Opening  Operation  Date  March  15. 1993 
through  April  1, 1993  Implementation, 
Chippewa  County.  MI,  Due:  April  19, 
1993,  Contact:  Thomas  M.  Freitage  (313) 
226-6753. 

EIS  No.  930062,  FINAL  EIS,  NPS,  AZ. 
Petrified  Forest  National  Park  General 


Management  and  Develop  Concept 
Plans,  Implementation.  Navajo  and 
Apache  Counties,  AZ,  Due:  April  5, 
1993,  Contact:  G^  Cummins  (602) 
524-6228. 

Dated:  March  2, 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  93-5064  Filed  3-4-93;  8:45  am) 
BtuNM  cooe  saao-so-M 


IER-FnL-4597-31 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  15. 1993  through 
February  19, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  rximments 
can  be  directed  to  the  OfHce  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1992  (57  FR  12499). 

Draft  EISs 

ERP  No.  D~AFS-L65184-OR  Rating 
EC2, 1991  Warner  Creek  Fire  Recovery 
Project,  Northern  Spotted  Owl  Habitat 
and  Other  Resources  Reforestation, 
Northern  Spotted  Owl  Habitat 
Conservation  Area  0-10,  Willamette 
National  Forest.  Oakridge  Ranger 
District.  Lane  County,  OR. 

Summary 

EPA  expressed  concerns  regarding 
water  quality  issues  and  the  Imown 
sensitivity  of  the  watersheds  in  the  area. 
Additional  information  was  requested 
on  water  quality  monitoring  and  air 
quality  effects. 

ERP  No.  D-AFS-L65 186-ID  Rating 
EC2,  Trail  Creek  II  Timber  Sale, 
Implementation,  Timber  Harvest,  Road 
Construction  and  Reconstruction,  Trail, 
Ninemile  and  Packsaddle  Creeks,  Boise 
National  Forest.  Lowman  Ranger 
District,  Valley  County,  ID. 

Summary 

EPA  expressed  concerns  that  the 
project  could  cause  water  quality 
standards  to  be  exceeded.  ^A 
requested  additional  information  on 
water  quality  monitoring  and  a  more 
comprehensive  air  quality  analysis. 

ERP  No.  D-FAA-L51041-AK  Rating 
LO,  Anchorage  International  Airport 
Instrument  Landing  Systems  (ILS), 
Construction  and  Gyration,  Install  ILS 


on  Runway  14.  Approval.  Ftmding  and 
section  404  Permit.  Anchorage,  AK, 

Summary  I 

EPA  had  no  objections  to  the 
preferred  alternative  as  it  is  described  in  I 

the  draft  EIS. 

ERP  No.  DS-FAA-E51043-TN  Rating 
EC2,  Memphis  International  Airport 
Construction  and  Operation,  Updated 
Information  on  Noise  Analysis,  Runway 
18L-36R,  Relocation  of  Swinnea  Road, 
portion  of  Winchester  Road  and  Shelby 
Drive,  Airport  Layout  Plan  (ALP) 

Approval,  Funding  and  Section  404 
Permit,  Shelby  County,  TN. 

Summary 

EPA's  review  foimd  that  although  an 
overall  noise  reduction  is  project^  for 
the  airport  environs  by  the  year  2000, 
additional  information  on  air  traffic 
patterns,  noise  level  increases  within 
the  65  and  60  Ldn  contours,  and  noise 
mitigation  is  needed  to  fully  evaluate  all 
noise  impacts. 

Final  EISs 

ERP  No.  F-COE-K36105-CA.  San 
Rafael  Canal  Flood  Control/Marin 
County  Shoreline  Study, 

Implementation,  City  of  San  Rafael. 

Marin  Coimty,  CA. 

Summary 

Review  of  the  Final  EIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

Dated:  March  2, 1993. 

William  D.  Dickenon, 

Deputy  Director,  Office  of  Federal  Activities. 

(FR  Doc.  93-5063  Filed  3-4-93;  8:45  am) 

Btuma  CODE  •660-60-M 


[FRL-4601-6] 

Announcement  of  Public  Meeting  to 
Review  Draft  Office  of  Water  Strategic 
Plan 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Announcement  of  public 
meeting. 

Over  the  past  eighteen  months  the 
Office  of  Water  (OW)  has  been 
developing  a  draft  plan  designed  to 
outline  its  strategic  directions  and 
program  goals  for  the  future.  A  draft  of 
this  plan  has  recently  been  completed. 

As  a  result,  we  are  now  announcing 
that  a  public  meeting  to  discuss  the  plan 
in  more  detail  is  being  held  on  March 
18. 1993,  at  the  Hyatt  Regency  Hotel  in 
Crystal  City,  Virginia.  The  meeting  will 
occur  from  9  a.m.  until  5  p.m.  ana  the 
phone  number  for  the  hotel  is  (703) 
418-1234. 


Federal  Register  /  Vol.  58,  No.  42  /  Friday,  March  5,  1993  /  Notices 


12585 


At  the  meeting,  participants  will  be 
asked  to  respond  to  a  number  of  specific 
components  of  the  draft  plan,  to  include 
its  vision  and  mission  statements,  as 
well  as  a  number  of  strategic  goals  and 
associated  measures  of  success.  The 
format  of  the  meeting  will  be  highly 
interactive  with  attendees  asked  to 
participate  actively. 

In  order  to  obtain  a  copy  of  the  draft 
plan  or  raise  any  questions  prior  to  the 
meeting,  please  contact  Barbara  Brozon 
or  Mary  Marsters  at  (518)  797-3783. 

Dated:  February  26, 1993. 

John  P.  Lehman, 

Acting  Director,  Office  of  Wastewater, 
Enforcement  and  Compliance. 

(FR  Doc.  93-5107  Filed  3-4-93;  8:45  am] 
BtUmO  CODE  «eo-60-M 


[FRL-4601-11 

Proposed  Settlement  of  Administrative 
Order  by  Consent 

AGENCY:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 

ACTION:  Proposed  de  minimis 
settlement. 

SUMMARY:  U.S.  EPA  is  proposing  to 
settle  a  claim  under  section  122  of 
CERGLA  with  de  minimis  potentially 
responsible  parties  for  costs  that  have 
been  inciured  during  removal  activities 
at  the  Great  Lakes  Asphalt  Facility  in 
Boone  County,  Indiana.  Two  hundred 
and  six  (206)  Resp>ondents  have  agreed 
to  pay  a  total  of  $165,655.87.  The  money 
will  ^  used  to  reimburse  the  U.S.  EPA 
for  costs  incurred  during  U.S.  EPA’s 
removal  actions  at  the  Facility.  This 
action  is  being  taken  to  settle  all  liability 
related  to  the  Great  Lakes  Asphalt 
Facility  with  the  Respondents  pursuant 
to  the  intent  of  section  122(g)  of 
CERGLA,  as  amended. 

DATES:  Comments  on  this  proposed 
settlement  must  be  receiv^  within 
thirty  (30)  days  from  the  publication  of 
this  notice. 

ADDRESSES:  A  copy  of  the  proposed 
settlement  is  available  at  the  following 
address  for  review:  (It  is  recommended 
that  you  telephone  Peter  Felitti  at  (312) 
886-7157,  before  visiting  the  Region  V 
Office)  U.S.  Environmental  Protection 
Agency,  Region  V,  Office  of  Superfund, 
Remedial  and  Enforcement  Response 
Branch,  77  West  Jackson  Street, 

Chicago.  Illinois  60604—3590. 

Comments  on  the  proposed  settlement 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Peter  Felitti.  Assistant  Regional 
Counsel.  Office  of  Regional  Counsel. 
U.S.  Environmental  Protection  Agency, 
Region  V,  77  West  Jackson  Street, 


Chicago.  Illinois  60604-3590,  (312) 
886-7157. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Felitti,  Office  of  Regional  Counsel, 
at  (312)  886-7157. 

SUPPLEMENTARY  INFORMATION:  The  Great 
Lakes  Asphalt  Facility,  was  originally 
an  asphalt  production  facility.  La  1979 
and  1982,  the  use  of  several  tanks  on  the 
Facility  were  leased  to  the  operators  of 
the  EnviroOiem  Site  for  the  storage  of 
“synthetic  fuel".  On  May  10, 1989,  The 
Emergency  Response  Branch  of  the 
Indiana  Department  of  Environmental 
Management  was  notified  of  a  release  at 
the  Facility.  The  release  flowed  north  to 
contaminate  the  soil,  a  drainage  system, 
a  waterway  and  entered  Eagle  Creek. 

U.S.  EPA  was  notified  on  the  day  of  the 
release  and  conducted  cleanup  activities 
at  the  facility.  Removal  activities  were 
completed  by  the  U.S.  EPA‘s  Emergency 
and  Enforcement  Response  Branch  in 
the  summer  of  1990. 

The  Respondents  are  the  alleged 
generators  of  the  hazardous  sulratances 
that  were  transshipped  from  the  Enviro- 
Chem  Site  to  the  Great  Lakes  Asphalt 
Facility.  Each  Respondent’s  share  of  the 
waste  delivered  to  the  facility  is 
believed  not  to  exceed  1.0  percent  of  the 
total  waste  delivered  to  the  facility. 

A  30-day  period,  beginning  on  ffie 
date  of  publication,  is  open  pursuant  to 
section  122(i)  of  C^CLA  for  comments 
on  the  proposed  settlement.  Comments 
should  be  sent  to  the  Office  of  Public 
Affairs,  U.S.  Environmental  Protection 
Agency.  Region  V,  77  West  Jackson 
Street,  Chicago,  Illinois  60604-3590., 
Valdas  V.  Adamkiis, 

Regional  Administrator^-Begjion  V,  U.S. 
Environmental  Protection  Agency. 

(FR  Doc.  93-5110  Filed  3-4-93;  8:45  am) 
BUJNa  CODE  aSttMSIMI 


[FRL-4601-2] 

Notice  of  Proposed  Administrative 
Settlement  PtMrsuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 

StMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(“CERCLA”),  notice  is  hereby  given  that 
a  proposed  administrative  cost  recovery 


settlement  concerning  the  Intel  Santa 
Gara  3  site  in  Santa  Gara,  California 
was  executed  by  the  Agency  on 
February  17, 1993,  The  proposed 
settlement  resolves  an  ^A  claim  under 
section  107  of  CERCLA  against  Intel 
Corporation.  The  proposed  settlement 
was  entered  into  imder  the  authority 
granted  EPA  in  section  122(h)  of 
CERCLA,  and  requires  Intel  Corporation 
to  pay  $247,944.69  in  past  costs  and 
interest  to  the  Hazardous  Substances 
Superfund.  In  addition,  this  settlement 
requires  Intel  Corporation  to  reimbmrse 
EPA  for  all  future  response  costs 
incurred  at  or  in  connection  with  the 
Intel  Santa  Gara  3  site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency’s 
response  to  any  comments  received  will 
be  available  for  public  inspection  at: 
Santa  Clara  Library,  locate  at  2635 
Homestead  Road  in  Santa  Gara.  CA 
95051;  and  the  U.S.  Environmental 
Protection  Agency.  75  Hawthorne 
Street.  16th  Floor,  San  Francisco,  CA 
94105  (Attention:  Steven  Armsey, 
Regional  Hearing  Clerk). 

DATES:  Comments  must  be  submitted  on 
or  before  April  5, 1993. 

ADDRESSES:  The  proposed  settlement 
and  additional  back^und  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency  at  the 
address  provided  above.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Steven  Armsey.  U.S.  EPA  Regional 
Hearing  Clark  (RC-1),  75  Hawthorne, 
San  Francisco.  CA  94105.  Comments 
regarding  the  proposed  settlement 
should  be  addressed  to  Steven  Armsey 
at  the  address  provided  above,  and 
should  reference  the  Intel  Santa  Gara  3 
site  located  in  Santa  Clara,  California 
(EPA  Diocket  No.  93-08). 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Goldberg  (RG-3-3),  Assistant 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1382. 

Dated:  February  17, 1993. 

Jeff  Zeliksoo, 

Director,  Hazardous  Waste  Management 
Division. 

(FR  Doc.  93-5108  Filed  3-4-93;  8:45  am) 
eauNG  CODE  «ao-siMi 


[FRL-4601-3] 

Notice  of  Propoeed  Administrative 
Settlement;  Yttrium  Processing  Plant, 
Laramie,  WY 

AGENCY:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 
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ACTION:  Proposed  administrative 
settlement. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed 
Administrative  Settlement  under 
section  122(h)  concerning  the  Yttrium 
Processing  Plant  Site  in  L^mie, 
Wyoming.  The  proposed  Administrative 
Settlement  requires  Howard  T.  Carroll, 
Aliene  W.  Krueger,  Kim  ).  Krueger, 
Catherine  E.  Millett,  George  J.  Millett, 
and  Riverside  Acres  Limited 
Partnership,  the  Potentially  Responsible 
Parties  at  the  site,  to  pay  $30,000.00  in 
removal  costs  incurr^  by  the  U.S.  EPA 
in  cleaning  up  the  site. 

DATES:  Comments  must  be  submitted  by 
April  5. 1993. 

ADDRESSES:  Comments  should  be 
addressed  to  Carol  Ppkomy  (8HWM- 
ER),  U.S.  Environmental  l4otection 
Agency,  Region  Vm,  999  18th  Street, 
suite  500,  Denver,  Colorado  80202- 
2405,  and  should  refer  to  the  Yttrium 
Processing  Plant  Site.  Laramie, 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessie  Goldfarb,  ORice  of  Regional 
Counsel,  at  (303)  293-1458. 

Jack  W.  McGraw, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency.  Region 
VIII. 

IFR  Doc.  93-5109  Filed  3-4-93;  8:45  am] 
BHJJNQ  CODE  <560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  No.  1929] 

Petitions  for  Reconsideration  of 
Actions  in  Rule  Making  Proceedings 

February  26, 1993 

Petitions  for  reconsideration  have 
been  Bled  in  the  Commission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  firom  the  Commission’s  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  before  March  22, 1993.  See 
§  1.4(b)(1)  of  the  Commission’s  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  Rling  oppositions  has  expired. 

Subject:  Rulemaking  to  Amend  Part  1 
and  Part  21  of  the  Commission’s  Rules 


to  Redesignate  the  27.5-29.5  GHz  Band 
and  to  Establish  Rules  and  Policies  for 
Local  Multipoint  Distribution  Service: 
(CC  Docket  No.  92-297,  RM-7872  & 
RM-7722). 

Number  of  Petitions  Filed:  48 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc  93-4994  Filed  3-4-93;  8:45  am] 
BAUNO  CODE 


FEDERAL  MARITIME  COMMISSION 

Port  of  New  York  and  New  Jersey/ 
Maersk  Terminal  AgreemenL  at  al.;  ' 
Notice  of  Agreementfs)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
commimicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200745. 

Title:  Port  of  New  York  and  New 
Jersey/Maersk  Terminal  Agreement. 

Parties: 

Port  Authority  of  New  York  and  New 
Jersey  (“Port”) 

Maersk  Inc.  (“Maersk”) 

Synopsis:  The  Agreement  provides 
that  the  Port  will  pay  to  Maersk  a 
container  incentive  fee  of  $20.00  for 
each  import  container  and  $40.00  for 
each  export  container  moved  through 
the  Port’s  marine  terminals  during 
calendar  year  1993  provided  that  each 
container  is  shipped  by  rail  to  or  from 
points  more  than  260  miles  from  the 
port. 

Agreement  No.:  224-200748. 

Title:  Port  of  New  York  and  New 
Jersey/ Atlantic  Container  Line  Terminal 
Agreement. 

Parties: 

Port  Authority  of  New  York  and  New 
Jersey  (“Port”) 

Atlantic  Container  Line  AB  (“ACL”) 

S/nopsis:The  Agreement  provides 
that  the  Port  will  pay  to  ACL  a  container 


incentive  fee  of  $20.00  for  each  import 
container  and  $40.00  for  each  export 
container  moved  through  the  Port’s 
marine  terminals  during  calendar  year 
1993  provided  that  each  container  is 
shippi^  by  rail  to  or  from  points  more 
than  260  miles  finm  the  port 

Agreement  No.:  224-200751. 

Title:  Port  of  New  Yoric  and  New 
Jersey/OOCL  (USA)  Terminal 
Agreement. 

Parties: 

Port  Authority  of  New  York  and  New 
Jersey  (“Port”) 

OCXX  (USA)  Inc.  (“CXXX”) 

Synopsis:  *rhe  Agreement  provides 
that  the  Port  will  pay  to  CXXI^L  a 
container  incentive  fee  of  $20.00  for 
each  import  container  and  $40.00  for 
each  export  container  moved  through 
the  Port’s  marine  terminals- during 
calendar  year  1993  provided  that  each 
container  is  shipped  by  rail  to  or  from 
points  more  than  260  miles  from  the 
port. 

Agreement  No.:  224-200752. 

Title:  Tampa  Port  Authority/G  &  C 
Stevedoring  Company,  Inc.  Refrigerated 
Container  Electrical  Service  Incentive 
Agreement. 

Parties: 

Tampa  Port  Authority  (“Port”) 

G  &  C  Stevedoring  Company,  Inc.  (“G 
AC”) 

Synopsis:  This  Agreement  permits  the 
Port  to  ofrer  G  A  C  an  incentive  rate  on 
refrigerated  container  electrical  service 
of  $21.75  per  container  per  24-hour 
period,  based  on  a  minimum  of  30 
containers  per  month  through  August 
31. 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  March  1, 1993. 

Joseph  C  Polking, 

Secretary. 

IFR  Doc  93-5003  Piled  3-^t-93;  8:45  am] 
BUXINQ  CODE  S73(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-68] 

Quarterly  Public  Health  Assessments 
Completed  and  Public  Health 
Assessments  to  be  Conducted  In 
Response  to  Requests  From  the  Public 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  ^rvices  (HHS). 
ACTION:  Notice. 
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SUMMARY:  This  notice  contains  the 
following:  1.  A  list  of  sites  for  which 
ATSDR  has  completed  a  public  health 
assessment,  or  l^ed  an  addendum  to 
a  previously  completed  public  health 
assessment,  during  the  i^od  October- 
December  1992.  ll^is  list  includes  sites 
that  are  on,  or  proposed  for  inclusion 
on,  the  National  Priorities  List  (NPL) 
and  a  non>NPL  site  for  which  ATSDR 
has  prepared  a  public  health  assessment 
in  response  to  a  request  from  the  public 
(petitioned  site).  2.  A  list  of  sites  for 
which  ATSDR.  diuing  the  same  period, 
has  accepted  a  request  from  the  public 
to  conduct  a  public  health  assessment 
(petitioned  public  health  assessment). 
Acceptance  for  a  request  for  the  conduct 
of  a  public  health  assessment  is  based 
on  a  determination  by  the  Agency  that 
there  is  a  reasonable  basis  for 
conducting  a  public  health  assessment 
at  the  site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C  Williams,  P£.,  DEE,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road.  N.E.,  Mailstop  E-32, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0610. 

SUPPLEMENTARY  mFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments,  public  health  assessments 
with  addenda,  and  petitioned  public 
health  assessments  which  were 
accepted  by  ATSDR  during  July- 
September  1992  was  published  in  the 
Federal  Register  on  December  21, 1992, 
(57  FR  60526).  The  quarterly 
announcement  is  the  responsibility  of 
ATSDR  under  the  regulation.  Public 
Health  Assessments  and  Health  Effects 
Studies  of  Hazardous  Substances 
Releases  and  Facilities  (42  CFR  part  90). 
This  rule  sets  forth  ATSDR’s  procedures 
for  the  conduct  of  public  health 
assessments  under  section  104(i)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604(i)),  and  appeared  in  the  Federal 
Register  on  February  13, 1990,  (55  FR 
536). 

Availability 

The  completed  public  health 
assessments  are  available  for  public 
inspection  at  the  Division  of  Health 
Assessment  and  Consultation,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  Building  33,  Executive  Park 
Drive,  Atlanta.  Grorgia  (not  a  mailing 
address),  between  8  ajn.  and  4:30  p.m., 
Monday  through  Friday  except  legal 
holidays.  The  completed  public  health 


assessments  are  also  available  by  mail 
through  the  U.S.  Department  of 
Commerce,  National  Tedmical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
or  by  telephone  at  (703)  487-4650. 

There  is  a  charge  determined  by  NTIS 
for  these  public  health  assessments.  The 
NTIS  order  numbers  are  listed  in 
parentheses  after  the  site  name. 

1.  Public  Health  Assessments  or 
Addenda  Completed  or  Issued 

Between  October  1, 1992  and 
December  31, 1992,  public  health 
assessments  or  addenda  to  public  health 
assessments  were  issued  for  the  sites 
listed  below: 

NPL  Sites 
California 

Micro  Storage/Intel  Magnetics — Santa 
aara— <PB93-113256) 

Florida 

Broward  County-21st  Manor  Dump — Ft 
Lauderdale— (PB93—1 38618) 

Minnesota 

Reilly  Tar  &  Chemical  St.  Louis  Park — St. 
Louis  Park— {PB93-135838) 

New  Hampshire 

Dover  Municipal  Landfill — Dove^— <PB93- 
136166) 

Pennsylvania 

Modem  Sanitation  Landfill — ^York — (PB93- 
138782) 

South  Dakota 

Williams  Pipe  Line  Company — Sioux  Falls — 
(PB93-126100) 

Petitioned  Site — (Non^IPL  Site) 

Maryland 

Southern  Maryland  Wood  Treating — 
Hollywood— <PB93-1261 18) 

2.  Petition  for  Public  Health 
Assessments  Accepted 

Between  October  1, 1992,  and 
December  31, 1992,  ATSDR  determined 
that  there  was  a  reasonable  basis  to 
conduct  public  health  assessments  for 
the  sites  listed  below  in  response  to 
requests  from  the  public.  As  of 
December  31, 1992,  ATSDR  initiated 
public  health  assessments  at  these  sites. 

Arizona 

Tuscon  International  Airport  #2 — ^Tuscon 
New  Mexico 

Los  Almos  National  Laboratory — ^Los  Atmos 
Dated:  February  26, 1993. 

Waiter  R.  Dowdle,  PhJD., 

Acting  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Hegisiry. 

(FR  Doc.  93-5019  Filed  3-4-93;  8:45  ami 
BtUINO  COOE  4ia»-7»^ 


Centers  for  Disease  Control  end 
Prevention 

Advisory  Committee  for  ln|ury 
Prevention  and  Control:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advistny  Conunittee  Act 
(Pub.  L.  92—463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting. 

NAIi^:  Advisory  Committee  for  Injury 
Prevention  and  Control  (AQPC). 

TIMES  AND  OATES: 

9  a.m.-5  p.m.,  March  22, 1993. 

9  a.m.-5  p.m..  March  23, 1993. 

PLACE:  Holiday  Inn  Decatur  Conference 
Plaza,  130  Qairemont  Avenue,  Decatur, 
Geor^a  30030. 

STATUS:  Closed  9  ajn.-l:30  p.m.,  March 
22;  Open  1:30  p.m.*5  p.m.,  March  22; 
Open  9  a.m.-5  p.m.,  March  23. 

PURPOSE:  The  Committee  will  continue 
to  make  recommendations  on  policy, 
strategy,  objectives,  and  priorities 
including  the  balance  and  mix  of 
intramural  and  extramural  research; 
advise  on  the  development  of  a  national 
plan  for  injury  prevention  and  control, 
the  development  of  new  technologies 
and  their  application;  and  review 
progress  toward  injury  prevention  hnd 
control. 

MATTERS  TO  BE  DISCUSSED:  This  meeting 
will  convene  in  closed  session  from  9 
a.m.  to  1:30  p.m.  on  March  22, 1993. 

The  purpose  of  this  closed  session  is  for 
the  ^ence  and  Program  Review  Work 
Group  to  consider  injury  control 
research  grant  applications 
recommended  for  further  consideration 
by  CDC's  Injury  Research  Grant  Review 
Committee.  The  full  committee  will 
then  vote  on  a  funding 
recommendation.  This  portion  of  the 
meeting  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552(c)(4)  and  (6),  title  5  U.S.C., 
and  the  Determination  of  the  Director, 
CDC,  pursuant  to  Public  Law  92-463. 
After  the  closed  session,  the  full 
committee  will  discuss  the  development 
of  injury  control  recommendations  for 
bicycle  helmets,  the  World  Conference 
on  Injury  Control,  guidelines  for 
traumatic  head  injury  surveillance,  the 
extramural  resear^  program,  state 
injury  control  programs,  the  national 
plan  for  injury  control,  and 
reauthorization  of  the  injury  control 
program. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Richard  ).  Waxweiler,  Ph.D.,  Acting 
Executive  Secretary,  AQPC,  National 
Center  for  Injury  Prwention  and 
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Control,  CDC,  4770  Buford  Highway, 
NE..  Mailstop  F-41,  Atlanta,  Georgia 
30341-3724,  telephone  404/488-4031. 

Dated:  March  1, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

|FR  Doa  93-5020  Filed  3-4-93;  8.45  am) 
BIUJNQ  CODE  4iaO-ia-M 


Food  and  Drug  Administration 
[Docket  No.  921>-0380] 

Draft  Guidance  to  Manufacturers  of  In 
Vitro  Analytical  Test  Systems  for 
Preparation  of  Premarkel  Submissions 
Implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988; 
Extension  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
April  14, 1993,  the  comment  period  for 
a  draft  guidance  document  to 
manufacturers  for  preparation  of 
premariiet  submissions  implementing 
the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (58  TO  3952, 
January  12, 1993).  This  action  is  being 
taken  to  give  additional  time  to  evaluate 
and  comment  on  the  draft  guidance 
document. 

OATES:  Written  comments  by  April  14,  ^ 
1993. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  Submit 
written  comments  on  the  draft  guidance 
document  to  the  Dockets  Man^ement 
Branch  (HFA-305),  Food  and  Dnig 
Administration,  rm.  1-23, 12420 
Paridawn  Dr.,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT.  Jan 
Ohrmundt,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 


and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-^27- 
1005. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  12, 1993  (58 
FR  3952),  I^A  announced  the 
availability  of  a  draft  document  which 
provides  ^dance  to  manufacturers  of 
in  vitro  diagnostic  devices  and  biologies 
on  when  and  how  to  obtain  complexity 
categorizations  and  FDA  clearance  of 
quality  control  (QC)  instructions  for  use 
by  clinical  laboratories  under  the 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (Pub.  L.  100-578). 
In  addition,  as  set  forth  in  the  draft 
guidance  document,  FDA  announced 
that  it  would  consider  QC  validation 
when  it  conducts  its  premarket  review 
of  new  in  vitro  diagnostic  products, 
effective  upon  issuance  of  final 
guidance. 

FDA  had  provided  for  interested 
persons  to  submit  written  comments  on 
the  draft  guidance  document  by  March 
15, 1993.  The  agency  received  a  request 
for  an  extension  of  the  comment  period 
and  agrees  that  additional  time  may  be 
need^  to  evaluate  and  comment  on  the 
draft  guidance  document  FDA  is 
extending  the  comment  period  for  an 
additional  30  days.  Comments  received 
by  April  14. 1993,  will  be  considered  by 
FDA  during  its  review. 

Interested  persons  may,  on  or  before 
April  14, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  February  26, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-5027  Filed  3-4-93;  8:45  am] 
BUING  CODE 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  February 
12. 1993. 


(Call  PHS  Reports  Clearance  Officer  on 
202-690-7100  for  copies  of  requests) 

1.  National  Treatment  Improvement 
Evaluation  Study  (NTIES)— ^ew — ^Tlie 
NTIES  is  an  evaluation  of  Office  for 
Treatment  Improvement  demonstration 
programs  aimed  at  improving  drug 
abuse  treatment.  The  evaluation  will 
document  the  grantees*  activities  and 
address:  (1)  Process  Outcome.  (2) 

Patient  Outcomes,  (3)  Community 
Contexts  and  Impacts  and  (4)  Cost 
Effective  Analysis.  A  hiera^ical  data 
collection  system  has  been  developed  to 
reduce  respondent  burden. 

Respondents;  Individuals  or 
households.  Businesses  or  other  for- 

rofit.  Non-profit  institutions.  Small 
usinesses  or  organizations.  Number  of 
Respondents;  3,471;  Number  of 
Responses  per  Respondent:  5.08; 
Average  Bi^en  Per  Response:  .66 
hours;  Estimated  Annual  Burden: 

11,637  hours. 

2.  Leukemia  Among  Chernobyl 
Cleanup  Workers — ^New — Chernobyl 
cleanup  workers  from  the  Baltic 
countries  who  were  irradiated  during 
the  cleanup  operation  will  be  asked  to 
respond  to  a  mailed  questionnaire  that 
assesses  information  about  cancer  and 
its  risk  factors,  in  order  to  estimate 
radiation  risks.  Questions  on  radiation 
work  histories  will  also  be  asked  to 
assist  in  dose  reconstruction. 
Respondents:  Non-profit  institutions. 
Number  of  Respondents:  1,100;  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Per  ^sponse:  0.33 
hours;  Estimated  Annual  Burden:  363 
hours. 

3.  Community  Partnership 
Demonstration  Program  Surveys: 
Student  Survey  and  Adult  Community 
Survey — New— The  youth  and  audit 
surveys  will  collect  alcohol  and  drug 
abuse  data  from  communities  that 
participate  in  the  Community 
Partnership  Demonstration  Program 
(CPDP)  as  well  as  control  communities, 
to  provide  estimates  of  the  efficacy  of 
the  CPDP.  Findings  will  be  used  by  the 
Center  for  Substance  Abuse  Prevention 
and  Congress  to  maximize  the  efficacy 
of  future  programs.  Respondents: 
Individuals  or  households.  Number  of 
Respondents:  81,700;  Number  of 
Responses  per  Respondent:  .388; 
Average  Burden  Per  Response:  .7  hours; 
Estimated  Annual  Burden:  22,190 
hours. 

4.  Methodology  Study  For  the 
Institutional  Population  Component  of 
the  National  M^ical  Expenditure 
Survey  (NMES);  Roimd  3 — New— This 
is  Round  3  of  a  methodology  study 
whidi  will  assess  methods  for 
enhancing  the  quality  of  data  on 
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medical  care  and  expenditures  in  the 
institutional  component  and  for 
improving  the  efficiency  of  data 
collection.  Respondents:  Individuals  or 
households:  Businesses  or  other  for- 
profit.  Number  of  Respondents:  232; 
Number  of  Responses  per  Respondent:  1 
Average  Burden  Per  Response:  .94 
hours;  Estimated  Annual  Burden:  218 
hours. 

E)esk  Officer:  Shannah  Koss 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503. 

Dated;  March  1, 1993. 

James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 

IFR  Doc.  93-5065  Filed  3-4-93;  8:45  ami 
BILUNQ  CODE  4160-17-M 


Office  of  the  Assistant  Secretary  for 
Health;  Privacy  Act  of  1974;  Addition 
of  Routine  Use  to  an  Existing  System 
of  Records 

AGENCY:  Public  Health  Service,  HHS. 
ACTION:  Notice  of  addition  6f  a  new 
routine  use  to  an  existing  system  of 
records. 

SUMMARY:  The  Public  Health  Service 
(PHS)  is  publishing  notice  of  its  intent 
to  add  a  new  routine  use  for  the 
disclosure  of  information  from  the 
following  Privacy  Act  system  of  records; 
09-15-0058,  “Faculty  Loan  Repayment 
Program.  HHS/HRSA/BHPr” 

DATES:  PHS  invites  public  comments  on 
the  new  routine  use  on  or  before  April 
5. 1993.  This  routine  use  will  become 
effective  without  further  notice  30  days 
after  the  date  of  publication  unless  PHS 
receives  comments  which  would  result 
in  a  contrary  determination. 

ADDRESSES:  Please  address  comments  to 
the  Privacy  Act  Officer,  Health 
Resources  and  Services  Administration 
(HRSA),  Parklawn  Building.  Room  14A- 
20,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
3780.  This  is  not  a  toll-free  num^r. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Disadvantaged 
Assistance,  BHPr/HRSA,  Room  8A09, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone 
(301)  443-2100.  This  is  not  a  toll-frw 
number. 

SUPPLEMENTARY  INFORMATION:  HRSA 
maintains  system  of  records  09-15- 


0058,  "Faculty  Loan  Repayment 
Propam,  HHS/HRSA/BHPr",  to:  (1) 
Maintain  all  information  relative  to  the 
application  for  the  awarding  of  a 
contract  to  an  individual;  (2)  monitor 
recipient’s  continued  eligibility;  (3) 
monitor  recipient’s  employment  with 
the  accredited  health  professions 
school:  (4)  monitor  all  repayment 
actions  until  the  repayment  obligation  is 
satisfied:  and  (5)  compile  and  generate 
managerial  and  statistical  reports. 

HRSA  is  proposing  to  add  a  new 
routine  use  to  permit  disclosure  to  the 
Department  of  the  Treasury,  Internal 
Revenue  Service  (IRS),  as  taxable 
income,  the  amoxmt  of  the  contract 
awarded  the  individual. 

This  routine  use  is  compatible  with 
the  purposes  for  which  the  records  were 
collected. 

Dated:  February  23, 1993. 

Wilfbrd  ).  Forbush, 

Director,  Office  of  Management. 

SYSTEM  NAME: 

09-15-0058,  Faculty  Loan  Repayment 
Program.  HHS/HRSA/BHPr. 

New  routine  use  number  11  is  added 
as  follows: 

ROUTINE  USES  OF  RECORDS  MAINTAiNEO  IN  THE 
SYSTEM,  mCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

***** 

11.  PHS  will  report  to  the  Department 
of  the  Treasury,  Internal  Revenue 
Service  (IRS),  as  taxable  income,  the 
amount  of  the  contract  awarded  the 
individual. 

*  *  *  *  * 

IFR  Doc.  93-5023  Filed  3-4-93;  8:45  am) 
BILUNO  CODE  41«>-15-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-93-1917;  FR-3350-N-21] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 


Department  of  Housing  and  Urban 
Envelopment.  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TTDD  munber  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free).  or  call  the  toll-frue  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Ordef  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitt^  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
vnll  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
frxim  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service.  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville.  MD  20857; 

(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
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encouraged  to  refer  to  the  interim  rule 
governing  this  program.  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
CSA.  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  sub)ect  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  avail^le  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toil  free  information  line  at  1- 
800-927—7588  for  detailed  instructions 
or  write  a  letter  to  James  N.  Forsberg  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  op  code),  the  date  of 

{>ublicatioa  in  the  Federal  Register,  the 
andholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  fediities.  exact  street  address), 
providers  ^ould  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  G^:  Leslie 
Carrington.  Federal  Property  Resources 
Services.  GSA.  18th  and  F  Streets  NW.. 
Washington.  DC  20405;  (202)  208-0619; 
Dept,  of  Agriciilture;  Marsha  Pruitt, 
Realty  Ofiicer,  USDA,  South  Bldg.  Rm. 
1566. 14th  and  Independence  Ave.  SW., 
Washington.  DC  20250;  (202)  447-3338; 
Dept,  of  Transportation:  Ronald  D. 
Keefer,  Director,  Administrative 
Services  k  ftoperty  Management.  DOT, 
400  Seventh  St  SW..  room  10319. 
Washington.  DC  20590;  (202)  366-4246; 
(These  are  not  toll-frae  numbers). 

Datod:  Pabniary  26. 1993. 

Don  I.  Patch, 

Acting  Deputy  Assistant  Secmtaryfor  Grant 
Programs. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  03/05/93 

SuitaUe/AvaikAh  Properties 
Buildings  (by  State) 

North  Dakota 
Barracks/ Admin  Bldg. 

Lamoure  Co:  Lamouro  ND  $8458- 
Landholding  Agency:  CSA 
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Property  Number.  549240007 
Status:  Excess 

Comment:  11,800  sq.  ft..  1  story  masonry 
frame,  most  recent  use  offices.  In 
wetlands  area. 

GSA  Number  7-U-N&-0494 
Texas 

Marine  Corps  Reserve  Center 
208  South  F  Street 

Harlingen  Go:  Cameron  TX  78S50-647S 
1  andholding  /tgwuy;  GSA 
Property  Numbw.  549240002 
Statiu:  Excess 

Comment  4  Bldgs,  and  0.82  acres  of  land; 
most  recent  use  of  bldgs — edministratlon 
(4708  sq.  ft.  brick):  carport/storage  (1782/ 
2800  sq.  ft.  wood);  storage  (4256  sq.  ft.  tin). 
GSA  Number.  7-N-TX-1032 
Del  Rio  Federal  Building 
Main  at  Broadway 
Del  RtoCo:  Vel  Verde  TX  78840- 
Laadholding  Agency:  GSA 
Property  Number:  549310001 
Status:  Excess 

Comment:  15.600  sq.  ft..  3  story  plus 
basement,  masonry  frame,  most  recent 
use — offices  and  courthouse. 

GSA  Number.  7-G-TX-1034 
Washington 

Federal  Building 
801  Capitol  Way 
Olympia  Co:  'nuirstoo  WA 
Landholding  Agency:  GSA 
Property  Number  549240003 
Status:  Excess 

Comment  13.800  sq.  ft.,  3-story  plus 
basement,  sandstone  blocks  over  steel- 
concrete  superstructure,  most  recent  use — 
office  space,  listed  on  National  Historic 
Register 

GSA  Number  G-WA-1040 
Vancouver  Substations 
Vancouver  Co:  Claih  WA  98661- 
Landholding  Agenc>’:  GSA 
Property  Number  549240004 
Status:  Excess 

Comment:  7  electrical  control  houses  and 
transmission  line  corridors,  access 
restrictioas,  high  voltage  present,  minor 
contamination 

GSA  Number  9-B-WA-1019— 1028 
Land  (by  State) 

Califoraia 
Receiver  Site 
Delano  Relay  Station 
Route  1.  Box  1350 
Delano  Co:  Tulare  CA  93215- 
Location:  5  miles  west  of  Pixley,  17  miles 
north  of  Delano.  ’ 

Landholding  Agency:  GSA 
Property  Numb^  549010044 
Status:  Excess 

Comment:  81  acres,  1560  sq.  ft.  radio  receiver 
bldg,  on  site,  subject  to  gi^ng  lease, 
potential  utilities,  environmeirtal 
restrictions 

GSA  Number  9-2-CA-1308 
.4075  acres 
Ocotillo  Wells 
'BorregpCA 

Landholding  Agency:  GSA 
Property  Numb^  S49230002 
Status:  Excess 
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Ckunmaob  uaimprovad  land,  sunounding 

land — desert 

GSA  Number  a-F-CA-1327 
(P)  Camp  Elliott 
Rosedale  Tract 
San  Diqgo  Co:  San  Diego  CA 
Landholding  Agency:  ^A 
Property  Ntnnber  549310008 
Status:  Suiplue 

Comment:  Pwcel  1—0.15  acre.  Parcel  2 — 0.17 
acre,  located  in  the  narrow  median  strip 
between  Murphy  Canyon  Rd.  and  State 
Highway  15,  previously  leased  by 
homeless  provider 
CSA  Number.  »-GR(6)-CA-«94A 
Colorado 

Portion/Curecanti  Substation 
Cimarron  Co:  Montrose  GO  81220- 
Location:  2  miles  east  of  Cimarron  on 
Highway  50 

Landholding  Agancy:  GSA 
Property  Numtor  419030009 
Status:  Excess 

Comment;  36.39  acres,  easement  restrictions 

GSA  Number  7-B-CO-624 

Idaho 

Portion 

Former  Farragut  Naval  Training  Center 
Athol  Co:  Kootenai  ID  83801- 
Landhokling  Agency;  GSA 
Property  Number  549230004 
Status:  Excess 

Comment:  48.42  acres,  former  railroad  ri^t- 
of-wey 

GSA  Number  9-GR(2HI>-42lC 
Indiana 

Portion,  Cannelton  Locks  ft  Dam 
Adjacent  to  Middle  Qeek  Boat  Launching 
Ramp  Co:  Floyd  IN 
Landholding  A^ncy:  GSA 
Property  Number  549240008 
Status:  Excess 

Comment:  28.65  acres  with  pumphouse,  no 
utilities,  periodic  flooding 
GSA  Number  2-4>-fN-56»-C 
Iowa 

C BAR)  Ranch 

Vi  mile  south  of  River  Rd.  on  Stagecoach  Rd. 
Anws  Co:  Story  lA 
Landholding  Agancy:  GSA 
Property  Niurfoer  159230002 
Status:  Unutilized 

Comment:  24.5  acres  w/bldgs. — animal, 
shops,  barn,  storage:  wood  and  metal 
frames;  potential  utils.;  limestone  quarry 
approx  V4  mi.  north,  perform  some 
bl^ng;  fenced  area  w/lix:ked  gate. 

GSA  Number  7-A-4A-493 
Massachusetts 

Por.  of  Former  Navy  Amma  Pit 
Fort  Hill  Street 

Hingham  Co:  Plymouth  MA  02043- 
Location:  Across  from  Bus  Company  Parking 
Garage 

Landholding  Agency:  GSA 
Property  Numb^  549030017 
Status:  Excess 

Comment:  1.129  acres,  gravel  pavement,  most 
recent  use — parking  lot 
CSA  Number.  2-GR-MA-591B 
North  Dakota 
US  Army  Reserve  Centw 
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SE  intersection  of  US  83  ft  County  Road  lOA 
Minot  Co:  Ward  ND  58701- 
Landholding  Agency:  GSA 
Property  Number.  549240001 
Status:  Excess 

Comment:  5  acres;  most  recent  use — 
agricultural 

GSA  Number.  7-D-ND-0492 
Ohio 

Portion,  VA  Hospital  Reservat. 

Union  Co:  Ross  OH  45601- 
Landholding  Agency:  GSA 
Property  Number  449310002 
Status:  Excess 

Comment:  19.98  acres,  no  known  utility 
potential,  ravine  and  heavily  forested, 
hospital  restrictions,  most  recent  use — 
biological  sampling  station  for  educational 
use 

GSA  Number.  2-GR(l)-OH-452-E 

Oklahoma 

Parcel  No.  18 

Fort  Gibson  Lake 

Section  12 

Wagoner  Co.  Co:  Wagoner  OK 
Landholding  Agency:  GSA 
Property  Number.  219013808 
Status:  Excess 

Comment:  8.77  acres;  subject  to  grazing  lease; 

most  recent  use — recreation. 

GSA  Number.  7-D-OK-0442E-0004. 

Parcel  No.  100/GSA  No.  13 
Lake  Texoma 
Section  25,  T7S,  R5E 
Enos  Co:  Marshall  OK 
Location:  1  mile  northeast  of  Enos 
Landholding  Agency:  GSA 
Property  Number  319010440 
Status:  Excess 

Comment:  11.77  acres;  most  recent  use — 
recreation. 

GSA  Number:  7-D-OK-507-H 
Parcel  No.  44/GSA  No.  4 
Lake  Texoma 

Section  15,  T5S,  R7E  Co:  Johnston  OK 
Location:  About  'A  miles  southeast  of  Bee 
Landholding  Agency:  GSA 
Property  Number:  319010475 
Status:  Excess 

Comment:  14.98  acres,  no  utilities,  most 
recent  use — recreation. 

GSA  Number  7-D-OK-507-H 
Parcel  No.  46/GSA  No.  5 
Lake  Texoma 

Section  15  and  Section  16,  T5S,  R7E  Co: 
Johnston  OK 

Location:  About  1  mile  southwest  of  Bee 
Landholding  Agency:  GSA 
Property  Numbar  319010477 
Status:  Excess 

Comment:  23.91  acres,  no  utilities,  most 
recent  use — recreation. 

GSA  Number:  7-D-OK-507-H 
Parcel  7 

Fort  Gibson  Lake 
Section  6  Co:  Cherokee  OK  74434 
Landholding  Agency:  GSA 
Property  Number:  319010869 
Status:  Excess 

Comment:  16.31  acres;  potential  utilities; 
most  recent  use — recreational  and 
development. 

GSA  Number  7-D-OK-0442E-0001. 

Parcel  14 


Fort  Gibson  Lake 

Section  20  Co:  Cherokee  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010870 
Status:  Excess 

Comment:  52.09  acres;  potential  utilities; 
subject  to  haying/grazing  leases;  most 
recent  use — recreational. 

GSA  Number:  7-D-OK-0442E-0002. 

Parcel  15 
Fort  Gibson  Lake 

Section  22  Co:  Cherokee  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010871 
Status:  Excess 

Comment:  7.51  acres;  potential  utilities;  most 
recent  use — recreational. 

GSA  Number  7-D-OK-0442E-0003. 

Parcel  28 

Fort  Gibson  Lake 

Section  35  Co:  Mayes  OK  74434 

Landholding  Agency:  GSA 

Property  Number  319010877 

Status:  Excess 

Comment:  36.59  acres;  potential  utilities; 

most  recent  use — recreational. 

GSA  Number:  7-D-OK-0442E-0005. 

Parcel  75 

Fort  Gibson  Lake 

Section  16  Co:  Mayes  OK  74434 

Landholding  Agency:  GSA 

Property  Number:  319010887 

Status:  Excess 

Comment:  45  acres;  potential  utilities;  subject 
to  haying  lease  and  flowage  easement;  most 
recent  use — recreational. 

GSA  Number:  7-D-OK-0442E-0009 

Parcel  88 

Fort  Gibson  Lake 

Section  7  Co:  Wagoner  OK  74434 

Landholding  Agency:  GSA 

Property  Number:  319010899 

Status:  Excess 

Comment:  14  acres;  potential  utilities;  subject 
to  grazing  lease;  most  recent  use — 
recreational. 

GSA  Number  7-D-OK-0442E-0010 

Parcel  89 

Fort  Gibson  Lake 

Section  7  Co:  Wagoner  OK  74434 

Landholding  Agency:  CSA 

Property  Number  319010900 

Status:  Excess 

Comment:  16  acres;  potential  utilities;  subject 
to  grazing  lease  and  flowage  easement; 
most  recent  use — ^recreational. 

GSA  Number:  7-D-OK-0442E-001 1 

Parcel  95 

Fort  Gibson  Lake 

Section  33  Co:  Wagoner  OK  74434 
Landholding  Agency:  GSA 
Property  Number:  319010906 
Status:  Excess 

Conunent:  8  acres;  potential  utilities;  most 
recent  use — recreational. 

GSA  Number:  7-D-OK-0442E-0012 
Parcel  No.  13/GSA  No.  1 
Lake  Texoma 

Section  7,  T7S,  R8E  Co:  Bryan  OK 
Location:  Approximately  2  miles  south  of 
Mead,  OK. 

Landholding  Agency:  GSA 
Property  Number  319011345 
Status:  Excess 


Comment:  26.76  acres;  most  recent  use — 

'  recreation. 

GSA  Number  7-D-OK-507-H  • 

Parcel  No.  21/GSA  No.  2 
Lake  Texoma 

Section  3  T7S,  R7E  Co:  Bryan  OK 
Location:  Approximately  5  miles  southwest 
of  Mead.  OK. 

Landholding  Agency:  GSA 
Property  Number  319011352 
Status:  Excess 

Comment:  41.16  acres;  most  recent  use — 
recreation. 

GSA  Number  7-D-OK-507-H 
Parcel  No.  23/GSA  No.  3 
Lake  Texoma 

Section  34,  T7S,  R7E  Co;  Bryan  OK 
Location:  Approximately  3'A  miles  west  of 
Mead,  OK. 

Landholding  Agency:  GSA 
Property  Number  319011354 
Status:  Excess 

Comment:  9  acres;  most  recent  use — 
recreation. 

GSA  Number:  7-D-OK-507-H 
Parcel  No.  43 
Fort  Gibson  Lake 
Section  11  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011371 
Status;  Excess 

Comment:  125  acres;  potential  utilities; 
portion  subject  to  grazing  lease  and 
flowage  easements. 

GSA  Nxunber  7-D-OK-0442E-0006 
Parcel  No.  49 
Fort  Gibson  Lake 
Section  15  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number:  319011377 
Status;  Excess 

Comment:  26.94  acres;  potential  utilities; 
portion  subject  to  grazing  lease  and 
flowage  easements. 

GSA  Number  7-D-OK-0442E-0007 
Parcel  No.  61 
Fort  Gibson  Lake 
Section  13  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Numtwr  319011389 
Status:  Excess 
Comment:  54  acres;  potential  utilities;  subject 
to  flowage  easement;  most  recent  use — 
recreation. 

GSA  Number:  7-D-OK-0442E-0008 
Parcel  No.  99 
Port  Gibson  Lake 

Section  21  Co;  Wagoner  OK  74434  * 

Landholding  Agency:  GSA 
Property  Number  319011400 
Status:  Excess 

Comment:  5  acres;  small  creek  on  land;  most 
recent  use — recreation. 

GSA  Number:  7-IM3K-O442E-0013 
Parcel  No.  102 
Fort  Gibson  Lake 

Section  33  Co:  Wagoner  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011403 
Status:  Excess 

Comment:  7  acres;  subject  to  grazing  lease; 

most  recent  use— recreation. 

GSA  Number  7-D-OK-0442E-0014 
Parcel  No.  54/GSA  No.  6 
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Uke  Texoma  Co:  Marshall  OK  7343S- 
Location;  Section  17,  3V^  miles  north  of  Little 
aty.OK 

Landholding  Agency:  GSA 
Property  Number.  549210007 
Status:  Excess 

Comment:  5.05  acres,  potential  utilities,  most 
recent  use — low  density  recreation. 

GSA  Number.  7-D-OK-0507-H 
Parcel  No.  63/GSA  No.  8 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  19. miles  southwest  of 
Cumberland,  OK 
Landholding  Agency:  GSA 
Property  Number  549210008 
Status:  Excess 

Conunent:  40.32  acres,  potential  utilities, 
most  recent  use — low  density  recreation. 
GSA  Number.  7-D-OK-0507-H 
Parcel  No.  66/GSA  Na  9 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  12  and  13,  2*A  miles 
southwest  of  Cundierland.  OK 
Landholding  Agency:  GSA 
Property  Number  S49210009 
Status*  Excess 

Comment:  14.05  acres,  potential  utilities, 
most  recent  use — low  density  recreation/ 
natural  gas  well  and  pipelines. 

CSA  Number:  7-I>-OK-0507-H 
Parcel  No.  78/GSA  No.  11 
Lake  Texmna  Co:  Marshall  OK  73439- 
Location:  Section  24, 1  mile  east  of  McBride, 
OK 

Landholding  Agency:  GSA 
Property  Number  549210010 
Status:  Excess 

Comment:  30.28  acres,  potential  utilities. 

most  recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507^ 

F’arcel  No.  86/GSA  No.  12 
Lake  Texoma  Co;  Marshall  OK  73439- 
Location:  Section  1824, 3 Vt  miles  south  of 
Kingston,  OK 
Landholding  Agency:  GSA 
Pntperty  Number  549210011 
Status:  Excess 

Comment:  13  acres,  potential  utilities,  most 
recent  use — low  drasity  recreation. 

CSA  Number:  7-D-OK-0507-H 
Parcel  No.  125/GSA  No.  14 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  17 
Landholding  Agency:  GSA 
Ihtiperty  Numbi^  549210012 
Status:  Excess 

Comment:  11.24  acres,  potential  utilities, 
most  recent  use — low  density  recreation. 
GSA  Number  7-I>-OK-0507-H 
Parcel  No.  150/GSA  No.  15 
Lake  Texoma  Co:  Marshall  OK  73439- 
Locatioo:  Section  6 
Landholding  Agency:  GSA 
Property  Number  549210013 
Status:  Excess 

Comment:  12.64  acres,  potential  utilities, 
most  recent  use — low  density  recreation. 
GSA  Number  7-D-OK-O507-H 
Parcel  No.  164/GSA  No.  16 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  3 
Landholding  Agency:  GSA 
i’niperty  Numh^.  549210014 
Status:  Excess 


Comment:  40.20  acres,  potential  utilities, 
most  recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  165/GSA  Na  17 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  3 
Landholding  Agency:  GSA 
Property  Number  549210015 
Status:  Excess 

Comment:  32.62  acres,  potential  utilities, 
most  recent  use — low  density  recreation. 
GSA  Number:  7-4>-OK-0507-H 
Parcel  No.  166/GSA  No.  18 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  10 
Landholding  Agency:  GSA 
Property  Number  549210016 
Status:  Excess 

Comment:  62.61  acres,  potential  utilities, 
most  recent  use— low  density  recreatioa 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  68/GSA  No.  10 
Lake  Texoma,  Sect  11  TBS,  R6B 
Cumberland  Co:  Marshall  OK 
Landholding  Agency:  GSA 
Property  Number:  549240010 
Status:  Excess 

Comment:  29.76  acres,  most  recent  use — 
recreation 

GSA  Number  7-D-OK-507-H 
Pennsylvania 
Portion  of  Tract  1037 
Blue  Marsh  Lake 
On  PA  Route  183 
Bemville  Co:  Berks  PA 
Landholding  Agency:  GSA 
Property  Numbi^  549240011 
Status;  Excess 

Comment:  Approx.  32.45  acres,  5.72  acre 
flowage  easement  and  .04  acre  roadway 
easement 

GSA  Number  4^0-PA-0765 
Texas 

Parcel »  1B5/GSA  No.  19 
Lake  Texoma  Co:  Cooke  TX 
Location:  Robert  Firinash  survey  A-368 
Landholding  Agency:  GSA 
Property  Number  319010405 
Status:  Excess 

Comment:  31.64  acres,  most  recent  use — 
recreation 

GSA  Number:  7-D-OK-S07-H 

Tract  F-516  O.C  Fisher  Lake 

Parallel  with  Grape  Creek  Road 

San  Angelo  Co:  Tom  Green  TX  76902-3085 

Landholding  Agency:  GSA 

Property  Numlwr  319120002 

Status:  Unutilized 

Comment:  2.13  acres,  potential  limited 
utilities 

GSA  Number:  7-D-TX-0968-A 

Washington 

Land 

Coodnoe  Hills  Substation  k  Wind  Study  Site 
Co:  Klickitat  WA  96620- 
Location:  15  mi  SE  of  Goldendale  on  S  side 
of  St.  Hw>>.  122 
Landholding  Agency:  GSA 
Property  Numbw  549210005 
Status;  Excess 

Conunent:  123  acres  w/  a  20  x  20'  visitors 
center  and  a  6'  x  6'  substation  bldg,  which 
has  secured  areas. 


CSA  Nundier  9-B-WA-1017 
Suitable/Unavailahle  Propertiaa 
Buildings  (by  State) 

Maryland 

Chesapeake  Bay  Hydraulic  Model 
Matapeake  Co:  Queen  Annas  MD  21666- 
Landholding  Agency:  GSA 
Property  Numlwr  549040007 
Status;  Excess 

Conunent:  617,280  sq.  ft,  1  story  metal  Udg., 
ceiling  height  over  40  ft.,  lease  restrictioD, 
Corps  will  maintain  an  antenna  on 
property 

GSA  Number  4-0-MD-578 
Minnesota 

Coast  Guard  Family  Housing 

404  Bast  Hamilton  Avenue 

Baudette  Co:  Lake  of  the  Woo  MN  56623- 

Landholding  Agency:  GSA 

Property  Number  549230007 

Status:  Excess 

Conunent:  1,333  sq.  ft,  l-story  ftame 
residence 

GSA  Number.  2-U-MN-503-E 

Coast  Guard  Family  Housing 

406  Bast  Hamilton  Avenue 

Baudette  Co:  Lake  of  the  Woo  MN  56623- 

Landholding  Agency:  GSA 

Property  Number  549230008 

Status:  Excess 

Comment:  1,633  sq.  ft.,  1-story  wood  frame 
residence 

CSA  Number  2-U-MN-503-E 

Coast  Guard  Family  Housing 

408  East  Hamilton  Avenue 

Baudette  Co;  Lake  of  the  Woo  MN  56623- 

Landbolding  Agency:  CSA 

Property  Number  549230009 

Status:  Excess 

Conunent:  1,633  sq.  ft.,  l-story  wood  frame 
residence 

GSA  Number  2-U-MN-503-E 

Coast  Guard  Family  Housing 

418  East  Hamilton  Avenue 

Baudette  Co:  Lake  of  the  Woo  MN  56623- 

Landholding  Agency:  GSA 

Property  Numbw  549230010 

Status:  Excess 

Comment:  1,633  sq.  ft.,  l-story  wood  frame 
residence 

GSA  Number  2-U-MN-503-E 

Missouri 

Bldg.  206-C 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  St.  I^uis  MO  631 29^ 

Landholding  Agency.  GSA 

Property  Number  549120047 

Status;  Excess 

Conunent:  2,210  sq.  ft.,  most  recent  use- 
general  storage,  permitted  to  Dept,  of  Labor 
GSA  Number  7-D^MO-460-F 
Bldg.  208^ 

6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St  Louis  Co:  St.  Louis  MO  63120- 
Landhoiding  Agency:  GSA 
Property  Ninnbw  549120048 
Status:  Excess 

Conunent:  750  sq.  ft.,  most  recent  use — 
general  storage,  permitted  to  Dept,  of  Labor 
GSA  Number  7-l[>-MO-460-^ 
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Bldg.  222 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4  / 

St.  Louis  Co;  St.  Louis  MO  63120- 

Landholding  Agency:  GSA 

Property  Number  549120049 

Status;  Excess 

Comment:  16,150  sq.  ft.,  most  recent  use — 
medical/dental,  permitted  to  Dept,  of  Labor 
GSA  Number  7-D-MO-460-F 
Bldg.  223-A 
6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St.  Louis  Co:  St.  Louis  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120050 
Status:  Excess 

Comment;  77,340  sq.  ft.,  most  recent  use — 
dormitory,  permitted  to  Dept,  of  Labor 
GSA  Number  7-I3-MO-460-F 
Bldg.  223-B 
6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St.  Louis  Co:  St.  Louis  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120051 
Status:  Excess 

Conunent:  21,380  sq.  ft,  most  recent  use — 
education  bldg.,  permitted  to  Dept,  of 
Labor 

GSA  Number  7-D-MO-460-F 
Bldg.  230 

6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St.  Louis  Co:  St.  l^uis  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120052 
Status:  Excess 

Comment:  1,840  sq.  ft.,  most  recent  use — 
facility  maintenance,  permitted  to  Dept,  of 
Labor 

GSA  Number  7-D-MO-160-F 

Bldg.  230-A 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co;  St.  l^uis  MO  63120- 

Landholding  Agency:  GSA 

Property  Number  549120053 

Status:  Excess 

Comment:  1,890  sq.  ft.,  most  recent  use — 
facility  maintenance,  permitted  to  Dept,  of 
Labor 

CSA  Number  7-D-MO-460-F 

Bldg.  232-A-41 

6400  Stratford  Avenue 

Portion  U.S.  Army  Reserve  Center  No.  4 

St.  Louis  Co:  SL  Louis  MQ  63120- 

Landholding  Agency:  GSA 

Property  Number;  549120054 

Status:  Excess 

Conunent:  29,280  sq.  ft.,  most  recent  use — 
vocational  training  shop,  permitted  to 
Dept,  of  Labor 

GSA  Number  7-D-MO-460-F 
Bldg.  234 

6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St.  Louis  Co:  St  I^is  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120055 
Status:  Excess 

Comment:  44,620  sq.  ft.,  most  recent  use — 
admin/food  service,  permitted  to  Dept  of 
Labor 

GSA  Number  7-D-MQ-460-F 


Bldg.  237 

6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St  Louis  Co:  St.  LauIs  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120056 
Status:  Excess 

Comment:  300  sq.  ft.,  most  recent  use — 
storage,  permitted  to  Dept,  of  Labor 
GSA  Number  7-D-MO-46a^ 

Bldg.  244 

6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St  Louis  Co;  St  L«uis  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120057 
Status:  Excess 

Comment:  7,480  sq.  ft.,  most  recent  use— 
weld/automotive  shop,  permitted  to  Dept 
of  Labor 

GSA  Number  7-D-MO-460-F 
Bldg.  223C 

6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St  Louis  Co:  St.  l^is  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120058 
Status:  Excess 

Comment;  123  sq.  ft.,  permitted  to  Dept,  of 
Labor 

GSA  Number  7-D-MO-460-F 
Bldg.  224B 

6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St.  Louis  Co:  St.  I^uis  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120059 
Status:  Excess 

Comment:  100  sq.  ft.,  permitted  to  Dept,  of 
Labor 

GSA  Number:  7-D-MO-460-F 
Bldg.  233A 

6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St.  Louis  Co:  St.  Louis  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120060 
Status:  Excess 

Comment:  837  sq.  ft.,  permitted  to  Dept,  of 
Labor 

GSA  Number  7-D-MO-460-F 
Bldg.  233F 

6400  Stratford  Avenue 
Portion  U.S.  Army  Reserve  Center  No.  4 
St.  Louis  Co:  St.  Louis  MO  63120- 
Landholding  Agency:  GSA 
Property  Number  549120061 
Status;  Excess 

Comment:  837  sq.  ft.,  permitted  to  Dept,  of 
Labor 

GSA  Number  7-D-MO-460-F 
New  Mexico 

Indian  School  of  Prac.  Nursing 
1015  Indian  School  Road,  NW 
Albuquerque  NM  87104- 
Landholding  Agency:  GSA 
Property  Number  549140004 
Status:  Excess 

Comment:  21,635  sq.  ft.,  2  story  plus 
basement,  brick  ft  masonry  firame  on  1.68 
acres  of  improved  land. 

GSA  Number  7-F-NM-509B 
Former  Post  Office 
4th  ft  Mitchell 


Qovis  Co;  Curry  NM  88101- 
Landholding  Agency:  GSA 
Property  Number  549230006 
Stahis:  Excess 

Comment;  9,225  sq.  ft..  2  story  concrete,  brick 
ft  steel  structure,  good  condition,  pres,  of 
asbestos,  listed  on  Natl  Register  of  Histone 
Places,  most  recent  use — public  library 
GSA  Number  7-GR-NM-478 
Bldg.  1  and  4 
U.S.  Navy  Reserve  Center 
412  N.  12th  Street 
Carlsbad  Co:  Eddy  NM  88220-3046 
Landholding  Agency:  GSA 
Property  Number  779040001 
Status:  Excess 

Comment:  2.460  sq.  ft.,  one  story,  frame/ 
concrete  block  bldg.,  most  recent  use— 
ofTice,  presence  of  astiestos  and  152  sq  ft 
metal  storage  shed  on  1  03  acres 
GSA  Number.  7-N-NM-056.S 
New  York 
Bldg  1 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  N>  11251- 
Landholding  Agency;  CSA 
Property  Number  549120008 
Status.  Excess 

Comment;  31,519  sq.  ft..  7  story  brick  frame 
presence  of  asbestos  on  pipe  insulation, 
scheduled  to  be  vacated  Oct.  1992 
GSA  Number  2-N-NY-797 
Bldg.  2 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  5491 20009 
Status:  Excess 

Comment:  35,537  sq.  ft.,  story  bay  brick 
fiame,  presence  of  asbestos  on  pipe 
insulation,  most  recent  use-office,  storage, 
auto  shop,  scheduled  to  be  vacated  Oct. 
1992 

GSA  Number;  2-N-NY-797 
Bldg.  3 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number.  549120010 
Status:  Excess 

Comment:  2,700  sq.  ft,  2  story  brick  frame, 
most  recent  use— office,  scheduled  to  be 
vacated  Oct.  1992 
GSA  Numbqf;  2-N-NY-797 
Bldg.  5 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  NumiMr  549120012 
Status:  Excess 

Comment:  3,330  sq.  ft.,  2  story  brick  frame, 
most  recent  use — office,  scheduled  to  be 
vacated  Oct.  1992 
GSA  Number  2-N-NY-797 
Bldg.  10 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251— 
Landholding  Agency:  GSA 
Property  Niunlmn  549120015 
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Status:  Excess 

Cnnunent:  3,100  sq.  ft,  1  story,  concrete  ft 
ribei;glass  frame,  no  utilities,  most  recent 
use — storage,  scheduled  to  be  vacated  Oct. 
1992 

CSA  Number  2-N-NY-797 
Bldg.  306 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Ck>:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120016 
Status:  Excess 

Comment:  8364  sq.  ft.,  1  story  brick  frame, 
presence  of  asbestos  on  pipe  insulation, 
most  recent  use — storage,  scheduled  to  be 
vacated  Oct  1992 
CSA  Number  2-N-NY-797 
Bldg.  311 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  CSA 
Property  Number:  549120017 
Status:  Excess 

Comment:  9720  sq.  ft,  2  story  brick  frame, 
needs  heating  system  repairs,  needs  rehab, 
presence  of  asb^os  on  pipe  insulate., 
most  recent  use — ofc/storage.  sched.  to  be 
vacated  Oct  1992 
CSA  Number  2-N-NY-797 
Bldg.  316 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  CSA 
Property  Number  549120019 
Status:  Excess 

Comment:  3952  sq.  ft.,  1  story  brick  frame, 
needs  heating  system  repairs,  potential 
utils.,  pres,  of  asbestos  on  pipe  insula,  most 
recent  use — storage,  sched.  to  be  vacated 
Oct.  1992 

CSA  Number:  2-N-NY-797 
Bldg.  353 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  CSA 
Property  Number  549120020 
Status:  Excess 

Comment:  670  sq.  ft.,  1  story  brick  brame, 
limited  utilities,  needs  rehab,  most  recent 
use — storage,  needs  heating  system  repairs, 
scheduled  to  be  vacated  O^.  1992 
CSA  Number  2^4-NY-797 
Bldg.  670  ' 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  CSA 
Property  Number:  549120021 
Status:  Excess 

Comment:  Concrete  block  gasoline  station,  no 
sanitary  or  heating  facilities,  scheduled  to 
be  vacated  Oct.  1992 
CSA  Number  2-N-NY-797 
Bldg.  672 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  CSA 
Property  Number  549120023 
Status:  Excess 


Comment:  400  sq.  ft,  1  story  wood  frnme, 
most  recent  use— pool  hmise.  scheduled  to 
be  vacated  Oct.  1992 
GSA  Number  2-N-NY-797 
Bldg.  R1 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120025 
Status:  Excess 

Comment:  5274  sq.  ft.  2  story  single  family 
housing,  brick  veneer/  wood  fr^e, 
presence  of  asbestos  on  pipe  insulation, 
scheduled  to  be  vacated  Oct  1992 
GSA  Number  2-N-4MY-797 
Bldg.R2 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120026 
Status:  Excess 

Comment:  2400  sq.  ft.,  2  story  single  family 
hsg.,  cement  asbestos/wood  frame,  needs 
heating  system  repairs,  presence  of 
asbestos  on  pipe  insulation,  sched.  to  be 
vacated  Oct.  1992 
GSA  Number:  2-N-NY-797 
Bldg.  R3 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number:  549120027 
Status:  Excess 

Comment:  2400  sq.  ft.,  2  story  single  family 
housing,  cement  asbestos/wood  frame, 
scheduled  to  be  vacated  Oct.  1992 
GSA  Number  2-N-NY-797 
Bldg.  R4 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120028 
Status:  Excess 

Comment:  2517  sq.  ft.,  3  story  four-family 
housing,  brick  asbestos/tile  frame, 
scheduled  to  be  vacated  Oct  1992 
GSA  Number  2-N-W/-797 
Bldg.  R5 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120029  ^ 

Status:  Excess 

Comment:  2140  sq.  ft,  1  story  single  family 
residence,  brick  frame,  scheduled  to  be 
vacated  Oct  1992 
GSA  Number  2-N-NY-797 
Bldg.  R6 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120030 
Status:  Excess 

Comment:  2140  sq.  ft.,  1  story  single  family 
residence,  brick  frame,  ne^s  rehab, 
scheduled  to  be  vacated  Oct.  1992 
GSA  Number  2-N-NY-797 
Bldg.  R7 

Naval  Station  New  York 


207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120031 
Status:  Excess 

Comment:  2140  sq.  ft.,  1  story  single  fomily 
housing,  brick  frame,  needs  rehab, 
scheduled  to  be  vacated  Oct  1992 
GSA  Number  2-N-NY-797 
Bldg.  R103 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120032 
Status:  Excess 

Comment:  1650  sq.  ft,  2  story  brick  frame, 
needs  heating  system  repairs,  limited  utils., 
most  recent  use — storage,  presence  of 
asbestos  on  pipe  ins.,  ^eduled  to  be 
vacated  Oct.  1992 
CSA  Number:  2^-NY-797 
Bldg.  R103A 
Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Numlwr  549120033 
Status:  Excess 

Comment:  2620  sq.  ft,  1  story  concrete  block 
frame,  limited  utils.,  most  recent  use — 

Se,  presence  of  asbestos  on  pipe 
ation,  scheduled  to  be  vacat^  Oct. 

1992 

GSA  Number  2-N-NY-797 
Bldg.  R104 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Numlwr  549120034 
Status:  Excess 

Comment:  712  sq.  ft.,  2  story  brick  frame, 
most  recent  use — bachelor  officers 
quarters,  scheduled  to  be  vacated  Oct  1992 
GSA  Number  2-N-NY-797 
Bldg.  R109 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Numlwr  549120035 
Status:  Excess 

Conunent:  2  story  brick  frame,  limited 
utilities,  needs  heating  syst  repairs,  most 
recent  use-storage  ft  garage,  presence  of 
asbestos  on  pipe  insul.,  sl^eduled  to  be 
vacated  Oct  1992 
GSA  Number  2-N-NY-797 
Bldg.  R426 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Niunber  549120036 
Status:  Excess 

Comment:  2409  sq.  ft,  1  story  brick  frame, 
needs  heating  system  repairs,  most  recent 
use-storage,  presence  of  asbestos  on  pipe 
ins.,  limited  utils.,  scheduled  to  be  vacated 
Oct  1992 

GSA  Number  2-N-NY-797 
Bldg.  R448 

Naval  Station  New  York 
207  Flushing  Avenue 
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Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Numlwr.  549120037 
Status:  Excess 

Comment:  069  sq.  ft..  1  story  concrete  k  glass 
frame,  limited  utilities,  needs  major  rehab, 
most  recent  use-greenhouse,  scheduled  to 
be  vacated  Oct.  1992 
GSA  Number  2-N-^'rY-797 
Bldg.  R475 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120039 
Status:  Excess 

Comment:  1789  sq,  ft.,  1  story  concrete  block 
frame,  most  recent  use-auto  hobby  shop, 
presence  of  asbestos  on  pipe  insulation 
scheduled  to  be  vacated  Od.  1992 
GSA  Number:  2-N-NY-797 
Bldg.  R476 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120040 
Status:  Excess 

Comment:  36  sq.  ft.,  1  story  metal  frame, 
most  recent  use-security  gate  house,  needs 
heating  system  repairs,  scheduled  to  be 
vacated  Oct.  1992 
GSA  Number  2-N-^-797 
Bldg.  RG 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120041 
Status:  Excess 

Comment:  15490  sq.  ft.,  3  story  brick  ft  stucco 
frame,  needs  heating  system  repairs,  needs 
major  rehab,  presence  of  asbestos  on  pipe 
ins.,  scheduled  to  be  vacated  Oct.  1992 
GSA  Number  2-N-Wr-797 
Bldg.  R8R9 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120042 
Status:  Excess 

Comment:  2800  sq.  ft.,  2  story  brick  frame, 
most  recent  use-residential  duplex, 
scheduled  to  be  vacated  Oct.  1992 
GSA  Number  2-N-NY-797 


Status:  Excess 

Comment:  14120  sq.  ft,  2  story  brick  and 
stone  frame,  needs  beating  system  repairs, 
pres,  of  asbestos  on  pipe  iiu.,  needs  major 
rehab,  sched.  to  be  vacated  Oct  1992 
GSA  Number  2-H-NY-797 
Bldg.  305 
Naval  Station 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  779010258 
Status:  Excess 

Comment:  18920  sq.  ft,  2  story  brick  frame, 
limited  util.,  needs  major  rehab,  presence 
of  asbestos  on  pipe  insiilation,  needs 
heating  system  repairs,  scheduled  to  be 
vacated  Oct.  1992 
GSA  Number  2-N-NY-797 
North  Carolina 
Federal  Building 
301  East  King  Street 
Kinston  Co:  Lenoir  NC  28501- 
Landbolding  Agency:  GSA 
Property  Number  549230011 
Status:  Excess 

Comment:  3950  sq.  ft.,  2-story  building 
GSA  Number  4-G-NC-706 

Ohio 
Parcel  2 

Lock  and  Dam  #16 
Washington  Co:  Washington  OH 
Location:  On  the  Ohio  River  4  miles 
downstream  from  New  Matamoras, 
Grandview  Township. 

Landholding  Agency:  GSA 
Property  Number  549110010 
Status:  Excess 

Comment:  Two  story  brick  firame,  subject  to 
periodic  flooding,  possible  asbestos  on 
pipes,  most  recent  use — office  space 
GSA  Number  2-GR(l)-OH-730 
Parcel  1 

Lock  and  Dam  416 
Washington  Co:  Washington  OH 
Location:  On  the  Ohio  River,  4  miles 
downstream  from  New  Matamoras, 
Grandview  Township. 

Landholding  Agency:  GSA 
Property  Number  549110011 
Status:  Excess 

Comment:  2.5  story  brick  frame,  subject  to 
periodic  flooding,  possible  asbestos  on 
pipes,  most  recent  use — storage 
GSA  Number  2-GR(l)-OH-730 

Oregon 

Former  Resource  Area  Hdqts. 

6615  Officers  Row 
Tillamook  Co:  Tillamook  OR  97141- 
Landholding  Agency:  GSA 
Property  Number  549220001 
Status:  Surplus 

Comment:  4400  sq.  ft..  3-story  wood  bldg., 
needs  repair,  on  5.51  acres. 

GSA  Number  9-I-OR-515F 
126  Duplexes 

Kingsley  Field  Family  Housing  Annex 
Midland  Road 

Klamath  Falls  Co:  Klamath  OR  97034- 
Landholding  Agency:  GSA 
Property  Number  549220014 
Status:  Surplus 

Base  closure  Number  of  Units:  126 


Comment:  1064  to  2204  sq.  ft,  wood  frwne,  ' 
1  story,  2  ft  3  bedrooms,  needs  ndiab, 
sewer  treatment  plant  unaUe  to 
acconunodate  fully  operational  fac., 
possible  asbestos,  38  acres  of  land. 

GSA  Number  O-D-OR-4341 
38  Single  Family  Residences 
Kingsley  Field  Family  Housing  Annex 
Midland  Road 

Klamath  Falls  Co:  Klamath  OR  97034- 
Landholding  Agency:  GSA 
Property  Numl^  549220015 
Status:  Surplus 

Base  closure  Number  of  Units:  38 
Conunent:  1064  to  2204  sq.  ft.,  wood  frame, 

1  story,  3  ft  4  bedrooms,  needs  rehab, 
sewer  treatment  plant  unable  to 
accommodate  fully  operational  be., 
possible  asbestos,  38  acres  of  land. 

G^  Niunber  9-D-OR-4341 
10  Miscellaneous  Buildings 
Kingsley  Field  Family  Housing  Annex 
Midland  Road 

Klamath  Falls  Co:  Klamath  OR  97034- 
Landholding  Agency:  GSA 
Property  Number  549220016 
Status:  Surplus 

Base  closure  Number  of  Units:  10 
Comment:  1  story,  most  recent  use — fire 
station,  storage  sheds,  quonset  hut,  well 
housings 

GSA  Number  9-D-OR-434I 
Tennessee 
Federal  Building 
216  North  Jackson  Strret 
Athens  Co:  McMinn  TN  37303- 
Landholding  Agency:  GSA 
Property  Number  549210003 
Status:  Excess 

Comment:  2069  sq.  ft.,  3  story  brick  and 
concrete  frame,  presence  of  asbestos  on 
pipes  and  air  ducts  in  mechanical  areas, 
most  recent  use — offices. 

GSA  Number  4-<;-TN-632 
LAND  (by  State) 

California 
Receiver  Site 
Dixon  Relay  Station 
7514  Radio  Station 
Dixon  CA  95620-9653 
Location:  Approximately  .16  miles  southeast 
of  Dixon,  CA. 

Landholding  Agency:  GSA 
Property  Number  549010042 
Status:  Excess 

Comment:  80  acres,  1560  sq.  ft.  radio  receiver 
bldg,  on  site,  subject  to  grazing  lease, 
limited  utilities. 

GSA  Number  9-2-CA-1162-A 
Colorado 

Railroad  Spur  and  Right-of-Way 
Denver  Federal  Center 
Lakewood  Co:  Jefferson  CO  80215- 
Landholding  Agency:  GSA 
Property  Number  549120007 
Status:  Excess 

Comment:  1.5  miles  long  (width  varies  35  to 
200  ft.),  limited  access,  right-of-way 
restrictions 

GSA  Number  7-G-CO-441-Q 
Georgia 

Tracts  3, 16  and  33 
Fort  Gillem 


Bldg.  R95 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  779010256 
Status:  Excess 

Comment:  41800  sq.  ft.,  2  story  frame,  needs 
heating  system  repairs,  pres,  of  asbestos  on 
pipe  ins.,  needs  major  rehab,  NYS 
Historical  Landmark,  sched.  to  be  vacated 
Oct.  1992 

GSA  Number:  2-^M-NY-797 

Bldg.RD 

Naval  Station 

207  Flushing  Avenue 

Brooklyn  Co:  Kings  NY  11251- 

Landholding  Agency:  GSA 

Property  Numlwr  779010257 
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GA  Hwy  42 

Forest  Co:  Clayton  GA  30051- 
Landholding  Agency:  GSA 
Property  Number  219014293 
Status:  Excess 

Comment:  11.19  acres,  narrow  strip  of  land, 
most  recent  use— railroad  spur,  access 
limitation 

GSA  Number.  4-D-GA-585-B 
Land — Fort  Gordon 

Between  Windermere  Dr.  A  Wyevale  Rd. 
Augusta  Co:  Richmond  GA  30909- 
Landholding  Agency:  GSA 
Property  Number  219210382 
Status:  Excess 

Comment:  Approximately  .54  acres,  entire 
parcel  under  easement  to  State  Hwy.  Dept 
GSA  Number  4-D-GA-0547F 
Hawaii 
21.615  acres 
Manana  Housing  Area 
Pearl  HI  96782- 
Landholding  Agency:  GSA 
Property  Number  549230001 
Status:  Excess 

Comment:  predominantly  steep  cliffsides, 
subject  to  easements,  buffer  zone,  land  use 
restrictions 

GSA  Number  9-N-HI-566 
New  York 
Land  671 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landh^ding  Agency.  GSA 
Property  Numbw  549120022 
Status:  Excess 

Conunent:  50  ft  by  25  ft.,  most  recent  use — 
switrunlng  pool  concrete  frame,  scheduled 
to  be  vacat^  Oct  1992. 

GSA  Number  2-N-NY-797 
Playing  Field— 675 
Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Numlwr  549120024 
Status:  Excess 

Comment:  67974  sq.  ft.,  limited  utilities, 
most  recent  use— baseball  Reid,  scheduled 
to  be  vacated  Oct  1992 
GSA  Number  2-N-NY-797 
Land  R464/R474 
Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120043 
Status:  Excess 

Comment:  90'  X  45'  each,  concrete  over 
gravel,  most  recent  use — tennis  courts, 
scheduled  to  be  vacated  Oct.  1992 
GSA  Number  2-N-NY-797 
Pennsylvania 

6.98  acres — ^Army  Rsv  Center 

Edgemont  Military  Reservation 

Delchester-Gradyville  Road 

Willisto%vn  To«vnship  Co:  Chester  PA  19013- 

Landhoiding  Agency:  GSA 

Property  Number  549220004 

Status:  Surplus 

Conunent  6.98  acres  with  dilapidated 
building 

GSA  Number  4-GR-PA-632A 


5.19  acres — ^Army  Rsv  Center 

Edgemont  Military  Reservation 

Delchester-Gradyville  Road 

Willistown  Township  Co:  Chester  PA  19013- 

Landholding  Agency:  GSA 

Property  Numtwr  549220005 

Status:  Surplus 

Comment:  5.19  acres  with  dilapidated 
building 

GSA  Number  4-GR-PA-632B 
South  Dakota 

Por.  of  Pactola  Dist  Ad.  Site 
803  Soo  San  Drive 

Rapid  Qty  Co:  Pennington  SD  57702- 
Landholding  Agency:  GSA 
Property  Number  159130003 
Status:  Excess 

Comment:  3.36  acres,  potential  utilities 
GSA  Number  7-A-SD-511 
Virginia 

St  Helena  Annex  (former  portion) 

Treadwell  and  South  Main  Streets 
Norfolk  Co:  Norfolk  VA  23523- 
Landholding  Agency:  GSA 
Property  Number  549120005 
Status:  Excess 

Conunent  7.69  acres,  most  recent  use — 
paved  parking  lot 
GSA  Number  4-GR(2)-VA525AA 
Wyoming 
Wind  Site  A 

Medicine  Bow  Co:  Carbon  WY  82329- 
Location:  3  miles  south  and  2  miles  west  of 
Medicine  Bow 
Landholding  Agency:  GSA 
Property  Number  419030010 
Status:  Excess 

Comment:  46.75  acres,  limitation-easement 
restrictions 

Unsuitable  Properties 
BUILDINGS  (by  State) 

California 
5  bungalows 

125  South  Grand  Avenue 
Pasadena  Co:  Los  Angeles  CA  91105- 
Landholding  Agency:  GSA 
Property  Number:  549230012 
Status:  Excess 
Reason:  Other 

Comment:  Extensive  deterioration 
Colorado 

Double  A  Bar  Ranch  (6  bldgs) 

Grand  Lake  Co:  Grand  CO  80447- 
Landholding  Agency:  Agriculture 
'Property  Number  159310001 
Status:  Unutilized 
Reason:  Other 

Conunent:  Extensive  Deterioration 
Baker  Land  Exchange  (2  bldgs) 

Winter  Park  Co:  Grand  CO  80482- 
Landholding  Agency:  Agriculture 
Property  Numlrer  159310002 
Status:  Unutilized 
Reason:  Other 

Conunent:  Extensive  Deterioration 
Illinois 

Calumet  Harbor  Station 
U.S.  Coast  Giuud 
Chicago  Co;  Cook  IL 
Landholding  Agency;  DOT 
Property  Numbw  879310005 


Status:  Excess 
Reason:  Secured  Area 
New  York 
Bldg.  8 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number:  549120013 
Status:  Excess 
Reason:  Other 

Conunent:  Electrical  substation 
GSA  Number.  2-N-NY-797 
Bldg.  7 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Niunben  549120014 
Status:  Excess 
Reason:  Other 

Comment:  Electrical  Substation 
GSA  Number  2-^-NY-797 
Bldg.  R450 

Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120038 
Status:  Excess 
Reason:  Other 

Conunent:  Electrical  Substation 
GSA  Number  2-N-NY-797 
Hospital  Area  Steam  Tunnel 
Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Numlwr  549120045 
Status:  Excess 
Reason:  Other 

Comment:  Structprally  unsound 
GSA  Number  2-N-44Y-797 
North  Street  Steam  Tunnel 
Naval  Station  New  York 
207  Flushing  Avenue 
Brooklyn  Co:  Kings  NY  11251- 
Landholding  Agency:  GSA 
Property  Number  549120046 
Status:  Excess 
Reason:  Other 

Comment:  Structurally  unsound 
GSA  Number  2-N-NY-797 
Puerto  Rico 
NAFA  Warehouse 

U.S.  Coast  Guard  Air  Station  Borinquen 
Aquadilla  PR  00604- 
Lwdholding  Agency:  DOT 
Property  Number  879310011 
Status;  Unutilized 
Reason:  Secured  Area 
South  Dakota 
Booster  Station 

Tract  #  1,  hdapleton  Township  Co; 

Minnehaha  SD  57101- 
Landholding  Agency:  GSA 
Property  Number  549230006 
Status:  Excess 
Reason:  Other 

Comment:  Extensive  deterioration 
GSA  Number  7-1-SD-480-A 
Virginia 

Little  Creek  Station 
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Navamphib  Base,  West  Annex.  IJ.S.  Coast 
Guard 

Norfolk  Co:  Princess  Anne  VA  23520- 
Landholding  Agency:  DOT 
Property  Number:  879310004 
Status;  Unutilized 
treason:  Secured  Area 

I  AND  (by  State) 

Alaska 

Nike  Site,  Tract  104 
fig  Battery  "D" 

Eielson  Defense  Area 
Fairbanks  Co:  Fairbanks  AK  997oi- 
Landholding  Agency;  GSA 
Property  Number  549120001 
Status:  Excess 
Reason:  Other 

Q)mment:  Property  is  landlocked 

GSA  Number  9-D-AK-506-AD 

Portion — Gibson  Cove 

1211  Gibson  Cove  Road 

Kodiak  Co:  Kodiak  Island  A  K  996 1 5- 

Landbolding  Agency:  GSA 

Property  Numben  549220011 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  9-C-AK-573 

Arizona 

11.217  Acre  Site 
Davis-Monthan  AFB 
Tucson  Co:  Pima  AZ  85707-5000 
Landholding  Agency:  GSA 
Property  Number:  549210020 
Status*  Excess 
Reason:  Floodway 

GSA  Number:  9-GR1-AZ-437HHH,  9-GR2- 
AZ-437Y 
Portion,  Gila  River 
Buckeye  Co:  Maricopa  AZ  85337- 
Landholding  Agency:  GSA 
Property  Number:  549240005 
Status:  Excess 
Reason:  Floodway 
GSA  Number:  9-GR-AZ-533 
California 
Portion,  Travis  AFB 
6  miles  southeast  of  Vacaville 
Travis  AFB  Co:  Solano  CA  94535- 
Landholdlng  Agency:  GSA 
Property  Number:  549220012 
Status:  Surplus 
Reason:  Floodway 
GSA  Number  9-D-CA-499L 
Central  Valley  Project 
San  Luis  Drain 

Tracy  Co:  San  Joaquin  CA  95375- 
Landholdihg  Agency:  GSA 
Property  Number:  549230003 
Status:  Excess 
Reason:  Other 
Comment:  Landlocked 
GSA  Number:  9-I-CA-1325 
Colorado 

Sunset  Canyon  Field  Station 
Boulder  Co:  Boulder  CO  80302- 
Location:  5  miles  west  of  Wall  Street  on 
County  Road  118 
Landholding  Agency;  GSA 
Property.  NiunbOT:  549030019 
Status;  ^cess 
Reason:  Ploodway 


GSA  Niunber.  7-C-CO-602 
Georgia 

(P)  Dobbins  AFB/(P)  NAS  AUanta 
N.E.  Quadrant  of  intersection  between 
Fairground  ft  South  Cobb  Drive 
Marietta  Co:  Cobb  GA  30060- 
Landholding  Agency:  GSA 
Property  Number:  549140001 
Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

GSA  Number:  4-GR-GA-557  ft  4-GR-GA- 
587A 
Illinois 

16  acres  of  land 
Rock  Island  Arsenal 

South  Shore  Mississippi  River  Moline  Pool 

Moline  Co:  Rock  Island  IL  61299- 

Landholding  Agency:  GSA 

Property  Number:  549310009 

Status:  Excess 

Reason:  Floodway 

GSA  Number:  2-D-IL-620-B 

Kentucky 

E  C.  Clements  job  Corps  Cntr. 

1  Mile  East  of  Morganfleld,  Ky. 

Morganfleld  Co:  Union  KY  42437- 
Landholding  Agency:  GSA 
Property  Number:  549120002 
Status;  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Within  airport  runway 
clear  zone 

GSA  Number:  4-L-KY-432-E 

Louisiana 

Land 

Louisiana  Army  Ammunition  Plant 
Doyline  Co:  Webster  LA 
Landholding  Agency:  GSA 
Property  Number  219013923 
Status;  Excess 
Reason:  Other 

Comment:  Barrow  pit,  predominately  under 
water 

GSA  Number;  7-D-LA-0435D 
Montana 

Sherryl  Tap  Point  Site 

3  miles  south  of  Drummond,  MT  Co:  Granite 
MT 

Landholding  Agency:  GSA 
Property  Niunber:  549240006 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number.  7-B-MT-0598 
Oregon 

Tract  108  (Portion  of) 

Willow  Creek  Lake  Project 
Heppner  Co:  Morrow  OR  77835- 
Location:  Located  up  bill  from  the  left 
abutment  of  the  d^  structure. 
Landholding  Agency:  GSA 
Property  Number  319011687 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number  5-D-OR-708 
South  Carolina 
Land — 2.66  acres 

Port  Royal  Co:  Beaufort  SC  29902-6148 
Landholding  Agency:  GSA 
Property  Number:  549240009 


Status:  Excess 
Reason;  Ploodway 

(FR  Doc.  93-4852  Filed  3-4-93;  8:45  am] 
BOiJNO  CODE  421»-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IUT-060-03-4410-03] 

Notice  of  intent  to  Amend  the  Henry 
Mountain  Resource  Area  Management 
Framework  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  proposing  to 
amend  the  Henry  Moimtain  Resource 
Area  Management  Framework  Plan, 
which  includes  public  lands  in  Wayne 
County,  Utah,  to  allow  for  sale  to  Wayne 
County  80  acres  for  the  purpose  of  a 
regional  sanitary  landfill. 

DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  the  date  of  publication 
of  this  notice.  Comments  must  be 
submitted  on  or  before  April  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Edmonds,  150  East  900  North.  Richfield, 
Utah  84701.  Existing  planning 
documents  and  information  are 
available  at  the  above  address,  as  well 
as  the  Henry  Mountain  Resource  Area 
Ofiice,  406  South  100  West,  Hanksville, 
Utah  84734,  telephone  (801)  542-3461. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  amendment  would  be  to 
identify  certain  lands  as  suitable  for  sale 
to  Wayne  Coirnty  for  the  purpose  of  a 
regional  sanitary  landfill. 

The  lands  identified  for  sale  comprise  80 
acres  described  as  follows:  T.  28  S.,  R.  8  E., 
Sec.  26,  E'ANWV4,  Salt  Lake  Meridian,  Utah. 

The  existing  plan  does  not  identify 
these  lands  for  disposal.  However, 
because  of  the  resource  values  and 
public  objectives  involved,  the  public 
interest  may  well  be  served  by  ^e  of 
these  lands. 

G.  William  Lamb, 

Acting  State  Director. 

IFR  Doc.  93-5145  Filed  3-4-93;  8:45  am] 
KLUNQ  CODE  4310-DCHi 


[NM-940-41 10-03;  NMNM  69324] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease;  New  Mexico 

AGENCY:  Bureau  of  Land  Management; 
Interior. 

ACTION:  Notice. 
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SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gea  Lease 
NMNM  69324,  Eddy  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  fiom  November  1, 
1992,  the  date  of  termination.  No  valid 
lease  has  been  issued  afiectins  the  land 
The  lessee  has  agreed  to  new  Tease  terms 
for  rentals  and  royalties  at  rates  of 
$10.00  per  acre  or  fraction  thereof  and 
16%  percent  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  out 
in  section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  eff^ive  November  1, 
1992,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 

FOR  FURTHER  MFORMATION  CONTACT. 
Martha  A.  Rivera,  BLM,  New  Mexico 
State  Office,  (505)  438-7584. 

Dated:  Febmaiy  26, 1993. 

Dolores  L.  Vigil. 

Chief.  Adjudication  Section. 

[FR  Doc  93-4997  Filed  3-4-93;  8:45  am] 
BIUMO  CODE  431»-fa-H 


National  Park  Service 

Cepe  Cod  Nationai  Seashore  Advisory 
Commission;  Meeting  Notice; 
Correction 

This  announcement  is  a  correction  to 
the  previous  notice  (published  February 
17, 1993),  which  had  erroneously  stated 
that  next  meeting  of  the  Cape  Cod 
National  Seashore  Advisoiy 
Commission  would  be  Friclay.  March 
30, 1993.  The  correct  date  for  the 
meeting  is  Tuesday,  March  30, 1993  at 
1  p.m.  at  Cape  Cod  National  Seashore 
Headquarters,  South  Wellfleet, 
Massachusetts. 

Dated:  February  25, 1993. 

|ohn  ).  Borchill, 

Acting  Regional  Director. 

(FR  Doa  93-5008  Filed  3-4-93;  8:45  am] 
BtUINO  CODE  4310-70-W 


Maine  Acadian  Cuttura  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C  App.  1  section  10),  that  the 
Maine  Acadian  Culture  Preservation 


Commission  will  meet  on  Thursday, 
March  25, 1993. 

The  Committee  was  established 
pursuant  to  Public  Law  101-543.  The 
purpose  of  the  Committee  is  to  con«rU 
with  the  Sefaetary  of  the  Interior  and  to 
advise  the  Secretary  with  respect  to  the 
development  and  implementation  of  an 
interpretive  program  of  Acadian  culture 
in  the  State  ^  Maine  and  the  selection 
of  sites  for  interpretation  and 
preservation  by  means  of  cooperative 
agreements. 

The  meeting  will  convene  at  7  p.m.  at 
the  St.  Francis  Elementary  Sdiool  on 
Maine  State  Route  161  (16  miles  nortii 
of  tile  terminus  of  U.S.  Route  1)  in  St 
Francis,  Aroostock  County,  Maine.  The 
agenda  for  the  meeting  is  as  follows: 

1.  Review  and  approval  of  the 
summary  report  of  tiie  January  21, 1993 
meeting; 

2.  Reports  of  the  following  woiking 
groups:  Annual  Report;  Mission 
Statement;  Cooperating  Organizations; 
and  Public  Involvement 

3.  Presentation  by  Aubrey  Raus  finm 
Van  Buren  on  the  importance  of  the  St. 
John  River  to  the  history  of  the  St.  John 
Valley  Acadians. 

4.  ^port  of  the  National  Park  Service 
planning  team; 

5.  Opportunity  for  public  comment; 

6.  Proposed  agenda,  place  and  date  of 
next  Commission  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  these 
meetings  may  be  obtained  horn  the 
Superintendent.  Acadia  Nationai  Park, 
P.O.  Box  177,  Bai  Harbor.  Maine  04^)9. 
triepbone-  (207)  288-5472 

Date:  February  25.  1993 
John  J.  Burchill, 

Acting  Regional  Direcloi 

IFR  Doc  93-5009  Piled  3-4-93, 8.45  am) 

BILUNQ  CODE  4310-70-U 


Petroglyph  Nationai  Monument 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  that  a  meeting 
of  the  Petroglyph  National  Monument 
Advisory  Commission  will  be  held  2 
p.m.,  Thursday,  April  15, 1993, 
University  of  New  Mexico,  Continuing 
Education  Conference  Center,  room  H. 
1634  University  Boulevard,  NE., 
(University  Boulevard  and  Indian 
School  Road),  Albuquerque,  New 
Mexico. 


IIm  Petroglyjdi  National  Monument 
Advisory  Com^ssion  was  establiriied 
pursuant  to  Public  Law  101-313, 
establishing  Petrogl3rph  National 
Monument,  to  advise  the  Secretary  of 
the  Interior  on  the  management  and 
development  of  the  momunent  and  on 
the  preparation  of  the  moniunent's 
general  management  plan. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— Introduction  of  advisory  commission 
members  and  guests 
— ^Approval  of  minutes  from  September 
11, 1992  meeting 
— Superintendent's  Report 
— Discussion  of  General  Management 
Plan 

— Land  Protection  Program  Update 
— Discussion  of  Cohen/Emery  Pn^rty 
— ^New  Business 
— ^Public  Comments 
'The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  at  the 
commission  meeting  with  tiie 
Superintendent  Petroglyph  National 
Monument. 

Persons  who  wish  further  information 
concerning  the  meeting,  or  who  wirii  to 
submit  written  statements  may  contact 
Stephen  Whitesell,  Superintendent, 
Petroglyph  National  Monument,  123  4th 
Street  SW.,  room  101,  Afouquerque, 
New  Mexico  87102,  telephone  501/766- 
8375. 

Minutes  of  the  commission  meeting 
will  be  available  for  public  inspection 
six  weeks  after  the  meeting  at  the  office 
of  Petroglyph  National  Mcmument 

Dated:  February  26, 1993. 
iohn  Cook. 

Regional  Director,  Southwest  Regfon. 

(FR  Doc  93-5011  Piled  3-4-93;  845  am] 
BHJJNG  CODE  4310-r0-M 


Sudbury,  Assabet  and  Concord  Rivers 
Study  Committee;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C  App.  1  section  10),  that  there  will 
be  a  meeting  of  the  Sudbury,  Assabet 
and  Concord  Rivers  Study  Committee 
on  'Thursday,  March  25, 1993. 

The  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
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Concord  River  segments  specified  in 
section  5(a)(110)  of  the  Wild  and  Scenic 
Rivers  Act.  The  Committee  shall  also 
advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m. 
at  Billerica  Town  Hall  Auditorium, 
Billerica,  Massachusetts.  Billerica’s 
Town  Offices  are  located  in  a  former 
school  building  on  the  south  side  of 
Boston  Road  (also  Rte.  3A)  about  a 
quarter  of  a  mile  west  of  the  town 
center,  where  the  original  Town  Hall 
building  is  located.  From  Rte.  3  north, 
take  the  Concord  Road  exit  (exit  27)  and 
go  north  (right)  to  the  town  center.  Bear 
left  past  the  common  and  turn  left  onto 
Rte.  3A.  'The  Town  Offices  are  ahead  on 
the  left.  Watch  for  a  school  department 
sign  and  three  flagpoles. 

Agenda 

I.  Welcome  and  introductions — Bill  Sullivan 

II.  Approval  of  minutes  from  1/28/93  meeting 

III.  Brief  statements  and  comments  from  the 

public 

IV.  Subcommittee  Reports — Subcommittee 

Chairs 

A.  River  Conservation  Planning 
Subcommittee 

B.  Water  Resources  Subcommittee 

C  Public  Participation  Subcommittee 

V.  Discussion — Issues  of  Local  Concern 

VI.  Opportimity  for  public  questions  and 

comments 

VII.  Other  Business 

A.  Next  meeting  dates  and  locations 
Dated:  February  23, 1993. 

John  ).  Burciull, 

Acting  Regional  Director. 

[FR  Doc.  93-5010  Filed  3-4-93;  8:45  ami 
BILUNO  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32250] 

Rail-West,  Inc. — Continuance  in 
Controi  Exemption — Willamette  Valley 
Railway  Company 

Rail-West,  Inc.  (Rail-West)  has  filed  a 
notice  of  exemption  to  continue  in 
control  of  Willamette  Valley  Railway 
Company  (WVRY)  upon  the  latter’s 
becoming  a  carrier. 

WVRY,  a  noncarrier,  has  concurrently 
filed  a  notice  of  exemption  in  Finance 
Docket  No.  32249,  Willamette  Valley 
Railway  Company — Acquisition,  Lease 
and  Operation  Exemption — Southern 
Pacific  Transportation  Company,  to 
acquire  by  lease  and  to  operate  72.37 
miles  of  rail  line  owned  by  Southern 
Pacific  Transportation  Company  in  the 


State  of  Oregon.  WVRY  expected  that 
transaction  to  bo  consummated  on  or 
after  February  22, 1993. 

Rail-West  mso  controls:  Willamina  & 
Grand  Ronde  Railway  Company  and 
Port  of  Tillamook  Bay  Railroad.  Rail- 
West  indicates  that:  (1)  None  of  these 
railroads  connect  with  WVRY;  (2)  the 
proposed  transaction  is  not  a  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family:  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
therefore  is  exempt  firom  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  the  use  of  ^is 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
By. — Control — Brooklyn  Eastern  Dist, 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Fritz  R.  Kahn,  Vemer,  Liipfert, 
Bernhard,  McPherson  and  Hand,  suite 
700,  'The  McPherson  Building,  901 15th 
Street,  NW.,  Washington,  DC  20005- 
2301. 

Decided:  March  1, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

(PR  Doc.  93-6089  Filed  3-4-93;  8:45  am) 
BIUJNG  CODE  703S4)1-M 


[Finance  Docket  No.  32249] 

Willamette  Valley  Railway  Company- 
Acquisition,  Lease  and  Operation 
Exemption-Southern  Pacific 
Transportation  Company 

Willamette  Valley  Railway  Company 
(WVRY)  has  filed  a  notice  of  exemption 
to  acquire  by  lease  and  to  operate  72.37 
miles  of  certain  rail  lines  owned  by 
Southern  Pacific  'Transportation 
Company  (SPTC).  The  lines  to  be 
acquired  by  lease  are:  (1)  'The  West 
Stayton  Branch  between  milepost 
708.11  at  Stayton  and  milepost  737.76  at 
Woodbum,  a  distance  of  29.65  miles  in 
Marion  County,  OR;  (2)  the  Geer  Branch 
between  milepost  719.16  at  Geer  and 
milepost  725.81  at  Salem,  a  distance  of 
6.65  miles  in  Marion  County,  OR;  and 
(3)  Mill  City  Branch  between  milepost 
689.64  at  Page  and  milepost  725.71  at 
Mill  City,  a  distance  of  36.07  miles  in 


Marion  and  Linn  Counties,  OR.'  WVRY 
will  become  a  class  m  rail  carrier.^  The 
proposed  transaction  was  expected  to  be 
consummated  on  or  after  February  22, 
1993. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn,  Vemer,  Liipfert,  Bernhard, 
McPherson  and  Hand,  suite  700,  The 
McPherson  Building,  901 15th  Street, 
NW..  Washington.  DC  20005-2301. 

This  notice  is  filed  imder  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  March  1, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Do&  93-5084  Filed  3-4-93;  8:45  am) 
BIUJNO  CODE  7036-«1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  'Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  n, 
chapter  2,  of  the  Act.  'The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


'  In  its  verified  notice  of  exemption,  applicant 
misstated  the  milepost  at  Page  as  milepost  690.97 
and  miscalculated  the  distant  of  the  Mill  City 
Branch  as  36  miles.  Applicant's  representative 
confirmed  the  inadvertent  errors  and  submitted  the 
corrections  noted  above. 

‘  This  proceeding  is  related  to  Finance  Docket  No. 
32250,  Bail-West.  Inc. — Continuance  in  Control 
Exemption — Willamette  Valley  Baihmy  Company, 
wherein  Rail-West,  Inc.  has  currently  ^ed  a 
verified  notice  of  exemption  to  continue  in  control 
of  WVRY  when  WVRY  becomes  a  carrier  upon 
consummation  of  the  transaction  described  in  this 
notice. 
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The  petitioners  or  any  other  persons  Interested  persons  are  invited  to  Assistance,  Employment  and  Training 

.showing  a  interest  in  the  submit  written  comments  regarding  the  Administration,  U.S.  Department  of 

subject  matter  of  the  investigations  may  subject  matter  of  the  investigaticms  to  Labor,  200  Constituticm  Avenue.  NW., 

request  a  public  hearing,  provided  such  the  Director,  OfBce  of  Trade  Adjustmrat  Washington.  DC  20210. 
request  is  filed  in  writing  with  the  Assistance,  at  the  address  shown  below.  Signed  at  Wadiingtoo,  D.C  this  22nd  day 

Director,  Office  of  Trade  Adjustment  not  later  than  Mardi  15, 1993.  of  February  1993. 

Assistance,  at  the  address  shown  below.  The  petitions  filed  in  this  case  are  Marvin  M.  Fooks, 

not  later  than  Mardi  IS,  1993.  available  for  inspection  at  the  Office  of  Director,  Office  of  Trade  Adjustment 

the  Director,  Office  of  Trade  Adjustment  Assistance. 


Appendix 


Pe(i8oner  (unkxWvorfcersAkm) 

Locedion 

Date  re¬ 
ceived 

Date  of  pe¬ 
tition 

Petition 

No. 

Articles  produced 

Tektronix,  krc.  (Wkrs) . - . . 

Beaverton,  OR  . 

02/22/93 

02/09/93 

28,344 

Television  Systems. 

Wiman  Apparel  (Wkrs)  . 

Plymouth,  MN  _ 

02/22/93 

02/10/93 

28,345 

Men's  Coats  and  Jackets. 

T.qP,  Inr.  (Wkrs)  . . 

Fakfax,  MN  _ 

02/22/93 

01/25/93 

28,346 

Mobile  Phone  Wiring. 

Hayes  Wheels  International,  hK.  (UAW) 

Romulus,  Ml . 

02/22/93 

02/04/93 

28,347 

Steel  Aluminum  Wheels. 

G.LG.  Errergy  LP.  (Wkrs)  _ _ _ _ 

Sidney,  MT . . 

12/2^ 

28348 

Oi  end  Gas. 

USS  USX  Cteirton  Works  (USWA) 

Clairton,  PA  . 

02/22/93 

01/29/93 

28,349 

Coke  for  Steel. 

United  Technologies  Motor  Systems 
(Wkrs). 

BrownsviUe.  TX  _ 

02/22/93 

02A)8/93 

28,350 

Parts  for  Fractional  Motors. 

Todd  Shipyard  (IBEW)  . 

Seattle,  WA . 

02/22/93 

02/11/93 

28,351 

Overhaul  and  new  Constrtx:tlon. 

Denver,  CO  . . 

02/22/93 

02/09/93 

28,352 

Uranium. 

SourKlesign  Corp.  (Wrfcs) . 

Carteret,  NJ - 

02/22/93 

02/01/93 

28,353 

Stereos,  Radios  and  Auctio  Systems. 

Melville  Krritwear  Co.  Inc.  (Wkrs)  ...... _ 

Monroe,  NC _ 

02/22/93 

02/09/93 

28,354 

Ladiee’  Sweaters. 

American  Tourister  (ILGPNW)  ..  ... 

Warren,  Rl ..._..  „.. 

02/22/93 

02/02/93 

28355 

Hardsided  Luggage. 

Arnold  Engirteering  (lAM) . i 

Marengo,  IL  i . . 

02/22/93 

02/08/93 

28,356 

Wound  Core  Pro^icts. 

Baron  Peters  Corp.  (ILGWU) _ I 

LoweM,  MA  . . 

02/22/93 

02/05/93 

38,357 

Ladies'  Dresses. 

M-l  Diming  Fluids  Co.  (OCAW)  . 

Westlake,  LA . 

02/22/93 

02/08/93 

28,358 

Barite. 

Cooper  Indus. — Belden  Oiv.  (Co)  ...... 

Jena,  LA ,_..... _ 

02/22/93 

02/15/93! 

28,359 

Electric  Motor  Lead  Wire. 

Melville  Knitwear  Co  (Wkrs)  .  _ 

Waxhaw,  NC _ 

02/22/93 

02A)9/93 

28360 

Ladies'  Sweaters. 

Bertard  Mfg.  Corp.  (ILGWU)  . 

Lowed,  MA _ 

02/05/931 

28,361 

Ladies'  Dresses. 

Charlestown  Mfg.  Corp.  (ILGWU) _ 

Charlestown,  MA .... 

02J22m 

02/05/93 

28,362 

Ladies'  Dresses. 

Thomson  Consumer  Electronics  (IBEW) 

Indianapolis,  IN . 

02/22/93 

02/19/93 

28,363 

Plastic  Television  Cabinets. 

IFR  Doc.  93-5091  Filed  3-t-93;  8:45  am] 
BtUJNO  COOE  aeiO-Jfr-M 


[TA-W-28,2421 

Tetley,  Inc.,  Morris  Plains,  NJ;  Notice 
of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  25, 1993  in 
response  to  a  worker  petition  which  was 
fil^  on  January  14. 1993  on  behalf  of 
workers  at  Tetley,  Incorporated.  Morris 
Plains.  New  Jersey. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-28.207).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  24th  day  of 
February.  1993. 

Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doa  93-5090  Filed  3-4-93;  8:45  ami 
BILUNC  CODE  4810-30-M 


Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  horn  its  study 
of  local  wage  conditions  and  data  made 
avail^le  fiom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  tlw  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinaticms  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  othm  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 


statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in ' 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
forgoing  statutes,  ccHistitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  thmein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  jmcar  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  efiective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contr6^  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  efiactive 
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from  their  dale  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  ag«icy,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  {wovisions  of  29 
CFR  parts  1  and  5.  Accordingly.  &e 
applicable  decision,  together  with  any 
m^ifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  describe  woric  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
publish^  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (QPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts.”  shall  be  the  minimum  paid  by 
contractors  and  sulxxMitractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  mid 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  ^  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Ave,  NW.,  room  S-3014,  Washington, 
DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “Genial  Wage 
Determinations  Issued  Under  the  E)avis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 

Volume  I 
District  of  Col; 

DC93-2  (Mar.  5. 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Exterminations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  tne  decisions 
being  modifred. 

Volume  I: 

New  York; 

NY93-3  (Feb.  19, 1993) 

NY93-^  (Feb.  19. 1993) 

NY93-14  (Feb.  19. 1993) 


NYg3-20(Feb.  19. 1993) 

Rhode  island: 

RI93-1  (Feb.  19. 1993) 

Volume  II: 

Iowa; 

IA93-5  (Feb.  19. 1993) 
iA93-9  (Feb.  19. 1993) 

Illinois; 

ILg3-12  (Feb.  19. 1993) 

Indiana; 

IN93-1  (Feb.  19. 1993) 

INg3-6  (Feb.  19. 1993) 

Michigan; 

MI93-2  (Feb.  19. 1993) 

MI93-5  (Feb.  19. 1993) 

Minnesota; 

MN93-5  (Feb.  19. 1993) 

MN93-7  (Feb.  19. 1993) 

MN93-6  (Feb.  19. 1993) 

MN93-15  (Feb.  19. 1993) 

Oklahoma; 

OK93-13  (Feb.  19. 1993) 

OK93-14  (Feb.  19. 1993) 

OK93-18  (Feb.  19. 1993) 

Texas; 

TX93-10  (Feb.  19. 1993) 

Volume  HI: 

California; 

CA93-1  (Feb.  19. 1993) 

CA93-2  (Feb.  19. 1993) 

CA93-4  (Feb.  19, 1993) 

Colorado; 

C093-1  (Feb.  19. 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Li^aries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from;  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  cove^  by  each  voliune. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  26th  day  of 
Febivary  1993. 

AlanL.  Moea, 

■  Director.  Division  of  Wage  Determinations. 
(FR  Doc.  93-4878  Filed  3-4-93;  8:45  am) 
BILUNG  CODE  4St0-Sr-«l 


NATIONAL  INDIAN  QAMINQ 
COMMISSION 

Fee  Rates 

AGENCY:  National  Indian  CXming 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514.1(a)(3),  that  the 
National  Indian  Gaming  Commission 
has  adopted  a  preliminary  annual  fee 
rate  of  .75%  (.0075)  for  calendar  year 
1993.  The  rate  shall  apply  to  all 
assessable  gitiss  revenues  (tier  1  and  tier 
2)  from  ea(^  class  II  gaming  operation 
regulated  by  the  Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  W.  Stuckwisch,  National  Indian 
Gaming  (fommission,  1850  M  Street, 
NW.,  suite  250,  Washington,  DC  20036; 
telephone  202/632-7003;  fax  202/632- 
7055  (these  are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act 
established  the  National  Indian  (Naming 
Commission  which  is  charged  with, 
among  other  things,  regulating  Class  n 
gaming  on  Indian  lands. 

The  regulations  of  the  Commission 
(25  CTR  part  500)  provide  for  a  system 
of  fee  assessment  and  payment  that  is 
self-administered  by  the  C^lass  n  gaming 
operations.  Pursuant  to  those 
regulations,  the  (fommission  is  required 
to  adopt  and  conununicate  assessment 
rates;  ffie  gaming  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
and  report  and  remit  the  fees  to  the 
Commission  on  a  quarterly  basis. 

The  regulations  of  the  Commission 
and  this  rate  are  efrective  for  calendar 
year  1993.  Therefore,  all  Class  n  gaming 
operations  within  the  jurisdiction  of  the 
commission  are  required  to  self- 
administer  the  provisions  of  these 
regulations  and  report  and  pay  any  fees 
that  are  due  to  the  Commission  before 
the  end  of  the  first  quarter  of  1993 
(March  31),  and  quarterly  thereafter. 
Anthony  J.  Hope, 

Chairman.  National  Indian  Gaming 
Commission. 

IFR  Doc.  93-5002  Filed  3-4-93;  8;45  am) 
BILUNQ  CODE  7S4S-01-M 


NATIONAL  SaENCE  FOUNDATION 

Astronomical  Sciences;  Notice  of 
Intent  To  Prepare  an  Environmental 
impact  Assessment 

Summary 

The  National  Radio  Astronomy 
Observatory  (NRAO),  a  National 
Astronomy  Center  operated  by 


12602 


Federal  Register  /  Vol.  58,  No.  42  /  Friday,  March  5,  1993  /  Notices 


Associated  Universities,  Inc.,  under  a 
Cooperative  Agreement  with  the 
National  Science  Foundation  (NSF),  is 
proposing  to  construct  for  the  United 
States  Naval  Observatory  (USNO)  a  fully 
steerable  20-meter-class  radio  telescope 
in  Green  Bank,  Pocahontas  County, 

West  Virginia.  Upon  completion,  this 
telescope  will  be  operated  by  NRAO  as 
part  of  USNO’s  mission  to  provide 
timing  and  navigational  information.  It 
will  replace  existing  telescopic 
equipment  present  on  the  site.  The 
Green  Bank  site  for  the  telescope, 
owned  by  the  NSF,  is  located  in  the 
National  Radio  Quiet  Zone  which  war 
established  in  1958  specifically  to 
protect  the  electromagnetic  environment 
of  the  radio  telescopes  located  and  to  be 
built  on  the  site. 

The  construction  of  the  USNO 
telescope  entails  site  preparation  for  a 
wheel  and  track,  elevation  over 
azimuth,  configuration  on  a  foundation 
of  a  cast-in-place  concrete  ring  of 
approximately  10  meters  (33  feet) 
diameter,  and  the  assembly  and  erection 
of  a  solid-surface  reflector  of  a  diameter 
of  approximately  20  meters  (66  feet). 
Operation,  to  start  in  1994,  will  be 
continuous  and  identical  to  the 
operation  of  existing  telescopes  at  the 
Green  Bank  site. 

The  NSF  will  prepare  an 
Environmental  Impact  Assessment  prior 
to  the  beginning  of  construction.  All 
interested  Federal,  state,  and  local 
agencies  and  private  organizations  are 
invited  to  submit,  by  March  31, 1993, 
comments  and/or  requests  for  further 
information  on  the  proposed 
construction. 

ADDRESS  AND  POINT  OF  CONTACT: 

National  Science  Foundation,  1800  G 
Street,  NW.,  Washington,  DG  20550. 
Attn:  Ludwig  F.  Oster,  (202-357-9857). 

Dated;  February  25, 1993. 

William  C  Harris, 

Assistant  Director,  Mathematical  and 
Physical  Sciences,  National  Science 
Foundation. 

IFR  Doc.  93-5035  Filed  3-4-93;  8:45  am) 
BH.UNG  CODE  7S5S-01-M 


Special  Emphasis  Panel  in  Earth 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Gommittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

DATE  AND  TIME:  March  25. 1993;  8  a.m.— 
5  p.m. 

PLACE:  Gonference  Room  #  536, 1800  G 
St.,  NW.,  Washington,  DG. 

TYPE  OF  MEETING:  Glosed. 


CONTACT  PERSON:  Dr.  Marvin  E. 
Kauffinan,  Program  Director,  Education 
and  Human  Resources  Program, 

Division  of  Earth  Sciences,  room  602, 
National  Science  Foundation,  1800  G  St. 
NW..  Washington,  DG  20550. 

Telephone:  (202)  357-7356. 

PURPOSE  OF  MEETING:  To  provide'advice 
and  recommendations  concerning 
proposals  submitted  to  NSF  for  financial 
support. 

AGENDA:  To  review  and  evaluate 
National  Science  Foundation  Young 
Investigators  (NYI)  Applications  as  part 
of  the  selection  process  for  awards. 
REASON  FOR  CLOSING:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.G.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  March  2, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  93-5137  Filed  3-4-93;  8:45  am) 
WUING  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Noe.  03(M)5980-EA  and  030- 
05982-EA;  ASLBP  No.  9S-675-04-EA] 

Establishment  of  Atomic  Safety  and 
Licensing  Board;  Safety  Light  Corp.,  et 
al. 

Pursuant  to  delegation  by  the 
Commission  dated  December  29. 1992, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  §§  2.105,  2.700,  2.702, 
2.714,  2.714a.  2.717  and  2.721  of  the 
Commission’s  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

Safety  Light  Corporation,  et  al. 

Material  License  Nos.  37-00030-02  and  37- 
00030-08 

(Bloomsbuig  Site  Decommissioning  and 
License  Renewal  Denials) 

(Bioomsburg  Site  Decontamination) 

This  Board  is  being  established 
pursuant  to  the  request  by  Safety  Light 
Corporation;  USR  Industries,  Inc;  USR 
Lighting.  Inc.;  USR  Chemical  Products, 
Inc.;  USR  Metals,  Inc.;  U.S.  Natural 
Resources,  Inc.;  United  States  Radium 
Corporation;  Lime  Ridge  Industries, 

Inc.;  and  Metals,  Inc.  (Licensees),  to 
promptly  rescind,  or,  in  the  alternative, 
grant  an  administrative  hearing  on  a 


January  29, 1993  NRG  Staff  Order 
prohibiting,  inter  alia,  a  transfer  of 
assets.  This  Board  will  consider  this 
Order  pursuant  to  the  provisions  of  10 
CFR  2.202(c)  and  other  governing 
regulations. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  is  compnsed  of  the  following 
administrative  judges: 

Thomas  S.  Moore,  Chairman,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555 

James  H.  Carpenter.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555 

Frederick  ).  Shon,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555 

Issued  at  Bethesda,  Maryland,  this  26th 
day  of  February,  1993. 

B.  Paul  Cotter,  )r.. 

Acting  Chief  Administrative  Judge,  Atomic 
Safety  and  Licensing  Board  Panel. 

IFR  Doc.  93-5029  Filed  3-4-93;  8.45  am) 
BILLING  CODE  TSWMtt-H 


[Docket  No.  STN50-483] 

Exemption 

In  the  Matter  of  Union  Electric  Company 
(Callaway  Plant,  Unit  No.  1) 

I 

The  Union  Electric  Company  (the 
licensee),  is  the  holder  of  Facility 
Operating  License  No.  NPF-30  which 
authorizes  operation  of  the  Callaway 
Plant,  Unit  No.  1.  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rtiles,  regulations  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  at  the  license’s  site 
in  Callaway  County,  Missouri, 

II 

.  In  its  letter  dated  June  16, 1992,  the 
Union  Electric  Company  (the  licensee) 
applied  for  an  amendment  to  Operating 
License  NPF-30  to  change  certain 
provisions  of  the  Callaway  Technical 
Specifications  (TSs).  The  licensee  in 
this  letter  also  requested  an  exemption 
from  the  Commission’s  regulations.  *1110 
subject  exemption  is  fix>m  a  requirement 
in  appendix  J  to  10  CFR  part  50  which 
requires  a  set  of  three  Type  A  tests 
(Containment  Integrated  Leakage  Rate 
Test  or  CII,RT)  be  performed,  at 
approximately  equal  intervals  during 
each  10-year  service  period. 
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Type  A  tests  are  defined  in  10  CFR 
part  50.  appendix  J,  section  ILF  as 
•  •  test  intended  to  measure  the 
primary  reactor  containment  overall 
integrated  leakage  rate  (1)  after  the 
containment  has  been  completed  and  is 
ready  for  operation,  and  (2)  at  periodic 
intervals  thereafter."  The  10-year 
service  period  begins  with  the  inservice 
date.  The  licensee's  submittal  assumed 
the  service  period  began  when  the 
preoperational  QLRT  was  {}erformed. 
Therefore,  the  first  QLRT  testing 
interval  was  actually  29  months,  instead 
of  the  assumed  40-month  interval.  The 
time  interval  between  QLRTs  should  be 
about  40  months  based  on  performing 
three  such  tests  at  approximately  equal 
intervals  during  each  10-year  service 
period.  Since  refueling  outages  do  not 
necessarily  occur  coincident  with  a  40- 
month  interval,  a  permissible  variation 
of  10  months  (25  percent  variation)  is 
typically  authorized  in  the  technical 
specifications  issued  with  an  operating 
license  to  permit  flexibility  in 
scheduling  the  QLRTs. 

The  proposed  revision  to  the 
Callaway  TSs  associated  with  the 
licensee's  June  16. 1992,  request  for  a 
one-time  exemption  would  change  the 
TSs  by  extMiding  the  surveillance 
requirements  of  Technical  Specification 
4.6.1.2.a  and  its  associated  Bases.  The 
extension  would  allow  the  third  Type  A 
Containment  Leakage  Rate  Test  witnin 
the  first  10-year  service  period,  to  be 
conducted  during  the  Cycle  7  refueling 
outage.  This  TS  change  is  a  one-time 
scheduler  extension  of  the  current 
maximum  interval  fiom  50  months  to  53 
months  and  of  the  first  10-year  service 
period  by  approximately  3  months. 

The  TS  atm  requires  that  three  Type 
A  tests  be  conducted  at  40  ±  10  month 
intervals  during  shutdown  in  each  10- 
year  service  period.  This  particular  TS 
incorporates  the  requirements  of  section 
lII.D.l.{a)  of  appendix  J,  with  regard  to 
perfmming  thrm  Type  A  tests  at 
approximately  equal  intervals  during 
each  lO-year  service  period.  This 
porticm  of  the  proposed  revision  to  TS 
4.6.1.2.a  will  considered  as  a  separate 
licensing  action  afier  completion  of  the 
pending  exemption  request. 

With  respect  to  the  subject  exemption 
request,  the  NRC  staff  notes  that  the  first 
and  seccmd  QRLT  of  the  set  of  three 
tests  for  the  first  10-year  service  period 
for  Callaway  were  conducted  in  April 
1987  and  0^(^>ef  1990,  respectively. 


This  represents  testing  intervals  of  40 
and  41  months  from  the  initial 
preoperational  QLRT  performed  in 
January  1984.  The  third  of  the  first  set 
of  three  QLRTs  will  be  scheduled  for 
March  1995  (53  months),  pending 
approval  of  the  exemption  request. 
However,  the  licensee's  assumption  that 
the  10-year  service  period  began  with 
preoperational  QL^,  is  not  correct. 

The  10-year  service  period  actually 
began  with  the  inservice  date  of 
Dumber  19, 1984.  This  assumption 
has  no  bearing  on  the  request  for 
extending  the  third  test  interval  to  53 
months,  but  it  does  change  the  current 
service  periocL  The  current  service 
period  will  actually  be  exceeded  by 
approximately  3  months  beyond  the 
normal  10-year  service  period,  instead 
of  14  months  as  stated  in  the  licensee’s 
request.  The  NRC  staff  concludes  that 
this  deviation  from  the  10-year  service 
period,  ending  December  1994,  is  not 
significant  in  terms  of  complying  with 
the  scheduling  requirements  of  section 
IILD.l.(a).  Accordingly,  the  staff  finds, 
for  the  reasons  set  forth  above,  that  the 
subject  exemption  request  meets  the 
underlying  purpose  of  the  rule  (10  CFR 
50.12(aK2)(ii))  which  requires  three  type 
A  tests  be  performed  in  a  10-year 
period. 

On  this  basis,  the  NRC  stafi  finds  that 
the  licensee  has  demonstrated  that  there 
are  special  circumstances  present  as 
required  by  10  CFR  50.12  (a)(2).  Further, 
the  staff  al^  finds  that  extending  the 
service  period  will  not  present  an  undue 
risk  to  the  public  health  and  safoty; 
since  the  licensee  has  justified  the 
leaktight  integrity  of  the  containment 
based  on  previous  leakage  test  results, 
the  staff  concludes  that  a  one-time 
extension  of  approximately  3  months 
beyond  the  maximum  permitted  test 
interval  will  not  have  a  significant 
safety  impact. 

lU 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest  and  hereby  grants  the  following 
exemption  with  respect  to  a  requirement 
of  10  CFR  part  50.  appendix  J.  section 
IILD.Ka): 

For  the  Callaway  Plant.  Unit  1,  the 
current  service  period  may  be  extended 


by  approximately  3  months  beyond  the 
normal  10-yaar  service  period,  so  that 
the  third  p^odic  Type  A  test  to  be 
performed  during  die  first  lO-year 
service  period  may  be  performed  during- 
the  Cycle  7  refueling  outage. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  the  subject  exemption  will 
not  have  a  significant  efiect  on  the 
quality  of  the  human  environment  (57 
FR  59850). 

This  Exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland,  this  2Sth  day 
February  1993. 

Jack  W.  Roe. 

Director,  DMsiott  qf  Reactor  Profects  lU/TV/ 

V,  Office  of  Nuclear  Reactor  Relation. 

[FR  Doc.  93-5030  Filed  3-4-93;  8.4S  am] 
BIUJNQ  CODE  7S80-01-U 


Application  for  a  Ucanaa  To  Export  a 
Utilization  Faciiity 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  request  to  amend  Export 
License  XR136.  A  Copy  of  the 
amendment  request  is  on  file  in  the 
Nuclear  Regulatory  Commission's 
Public  Dociunent  Room  located  at  2120 
L  Street,  NW.,  Waidiington,  DC 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  da3rs  afier  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitions  upon  ^  applicant,  the  Office 
of  the  General  CounseL  U.S.  Niudear 
Regulatory  Commissicm.  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission;  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washington.  DC  20520. 

In  its  review  of  a  request  to  amend  a 
license  to  export  a  utilization  fedlity  as 
defined  in  10  CFR  part  110  and  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmcmtal  effects  in  the  recipient 
nation  of  the  facility  to  be  e?q>orted.  The 
information  concerning  this  request  to 
amend  follows. 
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NRC  Export  License  Amendment 


Name  of  Applicant;  Date  of  Appl.; 
Date  Received;  Application  No. 

1 

Description 

Value 

End  use 

Country  of 
destination 

Westinghouse;  02/12/93;  02/16/ 
93;  XR136/01. 

3600  MW,  Taiwan  Power,  Nu¬ 
clear  Units,  Lungmen  1  and  2. 

$1,200,000,000 

AmerKted  to  Irtcrease  power  from 
2785  MW  to  3600  MW;  In¬ 
crease  $  value  from 

$250,000,000  to 

$1,200,000,000;  and,  change 
names  from  Taiwan  Power  Nu¬ 
clear  Units  7  artd  8  to  Taiwan 
Power  Nuclear  Units  Lungmen 

1  and  2. 

Taiwan. 

For  the  Nuclear  Regulatory  Commission. 
Dated  this  26th  day  of  February  1993  at 
Rockville,  Maryland. 

Ronald  D.  Hauber, 

Assistant  Director  for  Exports,  Security,  and 
Safety  Cooperation,  Office  of  International 
Programs. 

IFR  Doc.  93-5028  Filed  3-4-93;  8:45  am] 
BHJJNG  CODE  7S90-01-M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Reclearance  of  Form  Rl 
38-45 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 

44,  U.S.  Code,  Chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  RI  38- 

45,  We  Need  the  Social  Sectirity 
Number  of  the  Person  Named  on  the 
Back  of  This  Form,  is  used  to  collect 
information  used  by  the  Civil  Service 
Retirement  System  and  the  Federal 
Employees  Retirement  System  to 
identify  the  records  of  individuals  with 
similar  or  the  same  names.  It  is  also 
needed  to  report  payments  to  the 
Internal  Revenue  Service. 

Approximately  3,000  RI  38—45  forms 
are  completed  annually.  The  form 
requires  approximately  5  minutes  to 
complete.  The  annual  burden  is  250 
hoivs. 

For  copies  of  this  proposal,  call  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
t(^— 

Lorraine  E.  Dettman,  Retirement  and 
Insurance  Group,  Operations  Support 
Division,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
room  3349,  Washington.  DC  20415; 
and 


Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW.  room  3002, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Mary  Beth  Smith-Toomey,  Chief. 
Administrative  Management  Branch, 
(202)  606-0616. 

U.S.  Office  of  Personnel  Management. 
Patricia  W.  Lattimore, 

Acting  Director. 

IFR  Doc.  93-5006  Filed  3-4-93;  8:45  am] 
BILUNO  CODE  <32S-01-M 


POSTAL  RATE  COMMISSION 

[Docket  No.  A93-11;  Order  No.  984] 

Colfax,  ND  58018  (Citizens  of  Colfax, 
ND,  Petitioners);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(bK5) 

Issued  March  2, 1993. 

Before  Commissioners:  George  W.  Haley, 
Chairman;  John  W.  Crutcher,  W.  H.  “Trey” 
LeBlanc  III;  H.  Edward  Quick,  Jr.;  Wayne  A. 
Schley. 

Docket  Number:  A93-1 1 . 

Name  of  Affected  Post  Office:  Colfax, 
North  Dakota  58018. 

Name(s)  of  Petitioneiis):  Citizens  of 
Colfax.  North  Dakota. 

Type  of  Determination:  Consolidation. 
Date  of  Filing  of  Appeal  Papers: 
February  23, 1993. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)); 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

Other  legal  issues  may  be  disclosed  by 
the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  Interest  of  expedition,  in  light 
of  the  120-day  decision  schedule  (39 


U.S.C.  404(b)(5)),  the  Commission 
reserves  the  right  to  request  of  the  Postal 
Service  memoranda  of  law  on  any 
appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request;  a  copy  shall 
be  served  on  the  petitioner.  In  a  brief  or 
motion  to  dismiss  or  affirm,  the  Postal 
Service  may  incorporate  by  reference 
any  such  memoranda  previously  filed. 

The  Commission  Orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  March  10, 1993. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 

Charles  L.  Clapp, 

Secretary. 

Appendix 

Docket  No.  A93-11,  Colfax,  North  Dakota 
58018 

February  23. 1993  .  Filing  of  Petition. 

March  2, 1993  .  Notice  and  Order  of 

Filing  of  Appeal. 

March  22, 1993  .  Last  day  of  filing  of 

petitions  to  inter¬ 
vene  (see  39  CFR 
3001.111(b)). 

April  1,  1993  .  Petitioners’  PiUci- 

pant  Statement  or 
Initial  Brief  (see 
CFR  3001.115  (a) 
and  (b)). 

April  21, 1993  .  Postal  Sefyice  An¬ 

swering  Brief  (see 
39  CFR 
3001.115(c)). 

May  6, 1993  .  Petitioners’  Reply 

Brief  should  Peti¬ 
tioner  choose  to 
file  one  (see  39 
CFR  3001.115(d)). 

May  13, 1993  .  Deadline  for  mo¬ 

tions  by  any  party 
requesting  o^  ar¬ 
gument.  'The  Com¬ 
mission  will 
schedule  oral  ar¬ 
gument  only  when 
it  is  a  necessary 
addition  to  the 
written  filings  (see 
39  CFR  3001.116). 
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June  22,  1993  . .  Expiration  of  120- 

day  decisional 
schedule  (see  39 
U.S.C  404(b)(5)). 

IPR  Doc.  93-5138  Filed  3-4-93;  8:45  am] 
BIUINQ  CODE  TTIO-PW-M 


POSTAL  SERVICE 

Temporary  Change  to  the  Domestic 
Mail  Classification  Schedule  Regarding 
Prebarcoding  of  Letter-Size  Mail 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  implementation  of  a 
temporary  change  to  the  Domestic  Mail 
Classification  S^edule. 

SUMMARY:  This  gives  notice  that  the 
Don>estic  Mail  Classification  Schedule 
is  amended,  on  a  temporary  basis,  to 
provide  that  First-,  second-,  and  third- 
class  letter-size  mail  must  bear  a 
barcode  as  prescribed  by  the  Postal 
Service  in  order  to  qualify  for  pre- 
barcoded  rates. 

EFFECTIVE  DATE:  March  21. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Grayson  M.  Poats,  (202)  268-2981. 
SUPPLEMENTARY  INFORMATION:  On 
November  9, 1992,  pursuant  to  39 
U.S.C.  3623,  the  Postal  Service  filed 
with  the  Postal  Rate  Commission  a 
Request  for  a  Recommended  Decision 
on  Pre-barcoded  Letter  Mail 
Requirements,  PRC  Docket  No.  MC93-2. 
In  its  Request  and  supporting  testimony, 
the  Postal  Service  set  forth  its  plans  to 
b^in  automated  delivery  point 
sequencing  of  letter-size  mail  on  March 
21, 1993.  The  Postal  Rate  Commission 
published  a  notice  in  the  Federal 
Register  on  November  20, 1992  (57  FR 
54866)  describing  the  request  and 
offering  interested  parties  an 
opportunity  to  intervene. 

Section  3641(e),  39  US  Code, 
provides,  in  pertinent  part,  that 

If  the  *  *  *  Commission  does  not  transmit 
to  the  Governors  within  90  days  after  the 
Postal  Service  has  submitted  *  *  *  to  the 
Commission  a  request  for  a  change  in  the 
mail  classification  schedule  *  *  *  the  Postal 
Service,  upon  10  days’  notice  in  the  Federal 
Register,  may  place  into  effect  temporary 
changes  in  the  mail  classification  sdiedule  in 
acco^ance  with  proposed  changes  under 
consideration  by  the  Commission. 

More  than  90  days  having  elapsed  since 
the  filing  of  its  Request  without  the 
transmittal  of  a  recommended  decision, 
the  Postal  Service  has  determined, 
pursuant  to  this  statutory  authority  and 
as  authorized  by  the  Bo^  of  Govemon 
of  the  Postal  Service  in  Resolution  No. 
93-3  (March  1, 1993),  to  place  into 
effect  a  temporary  change  to  sections 
100.0204, 100  0214, 100.031, 100.043, 


100.047, 100.10,  200.095,  300.0232. 
300.0235,  and  300.0236  of  the  Domestic 
Mail  Classification  Schedule  as  set  forth 
below,  effective  at  12:01  a.m.  on  March 
21. 1993. 

On  February  18. 1993,  the  Postal 
Service  published  a  proposed  rule 
setting  forth  the  amendments  to  the 
prebarcoding  requirements  in  the 
.Domestic  Mdl  Manual  that  the  Postal 
Service  proposed  to  make  in  the  event 
a  temporary  classification  change  was 
placed  into  effect  (58  FR  8921).  The 
provisions  of  the  proposed  rule  would 
require  a  delivery  point  barcode  on  all 
letter-size  mail  for  which  a  barcoded 
discoimt  is  claimed,  and  make 
conforming  changes  to  the  requirements 
for  muneric  discoimts.  A  final 
rule  adopting  implementing  regulations 
is  expected  to  be  published  in  the  near 
future.  Those  regulations  will  also  take 
effect  on  March  21, 1993. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

Changes  to  the  Domestic  Mail 
Classification  Schedule 

(Additions  are  italicized,  deletions  are 
bracketed.) 

Classification  Schedule  100 — ^First-Class 
Mail 

*  *  .  *  *  * 

100.0204  Pre-barcoded  [ZIP  +  4] 
Presorted  Mail 

Pre-barcoded  [ZIP  *  4]  presorted  mail 
is  First-Class  Mail  presented  in  mailings 
of  500  or  more  pieces  presorted  to  thr^ 
or  five-digit  ZIP  Codes  or  both,  which 
bears  a  barcode  as  prescribed  by  the 
Postal  Service,  which  meets  the 
machinability,  addressing,  and 
barcoding  specifications  [of]  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service,  and  which  meets  the 
preparation  requirements  in  section 
100.047. 

*  *  *  •  * 

100.0214  [ZIP  +  4)  Pre-barcoded  Rate 
Category  Post  (Zards 

A  [ZIP  -f  4]  pre-barcoded  rate  category 
post  card  is  a  privately  printed  mailing 
card  for  the  transmission  of  messages 
which  meets  the  eligibility  and 
preparation  requirements  in  sections 
100.0211b.  100.043,  and  100.047. 

a.  Double  post  cards  may  be  mailed  at 
the  [ZIP  -f  4]  pre-barcoded  rate 
[category]  for  post  cards.  A  double  post 
card  consists  of  two  attached  cards,  one 
of  which  may  be  detached  by  the 
receiver  and  returned  by  mail  as  a  single 
postcard. 

b.  [ZIP  +  4]  Plpjre-barcoded  rate 
category  post  cards  must: 


i.  Bear  a  [proper  ZIP  -f  4]  barcode  os 
prescribed  by  the  Postal  Service. 

ii.  Be  presented  in  mailings  of  500  or 
more  pieces. 

iii.  Meet  machinability  criteria  as 
prescribed  by  the  Postal  Service  but  may 
not  exceed  any  of  the  following 
dimensions: 

(1)  Length  not  greater  than  6  inches; 

(2)  Width  not  greater  than  AVa  inches; 
or, 

(3)  Thickness  not  greater  than  0.0095 
inch  and  imiform. 

iv.  Meet  addressing  [readability] 
specifications  for  applicable  mail 
processing  equipment  as  prescribed  by 
the  Postal  Service. 

V.  Meet  barcoding  specifications  and 
other  preparation  requirements  [as] 
prescribed  by  the  Postal  Service. 

vi.  Have  postage  paid  in  a  manner  not 
requiring  cancellation. 
*-***• 

100.031  Cards  exceeding  the 
maximum  post  card  dimensions  set 
forth  in  section  100.021c  or  100.0211b 
or  section  100.0214  for  ZIP  4  and  [21IP 
•»-  4]  prebarcoded  rate  category  cards 
may  be  mailed  only  under  sections 
100.020, 100.0201, 100.0203,  and 
100.0204,  as  appropriate. 

*  •  •  •  * 

100.043  Postal  and  post  cards, 
including  ZIP  +  4  and  pre-barcoded  [ZIP 
+  4]  rate  category  post  cards,  with  any 
of  the  following  four  characteristics  are 
not  mailable  unless  prepared  as 
prescribed  by  the  Postal  Service: 

a.  Numbers  or  letters  unrelated  to 
postal  purposes  appearing  on  the 
address  side  of  the  card; 

b.  Punched  holes; 

c.  Vertical  tearing  ^uide; 

d.  An  address  portion  which  is 
smaller  than  the  remainder  of  the  card. 
***** 

100.047  Pieces  mailed  imder  sections 
100.0201,  [100.0202,]  100.0203, 
100.0204, 100.0211,  and  100.023  must 
be  prepared  as  follows: 

a.  Ail  pieces  in  a  mailing  must  be 
presented  in  a  manner  specified  by  the 
Postal  Service. 

b.  All  pieces  in  a  mailing  must  bear 
markings  as  required  by  the  Postal 
Service. 

c.  Pieces  not  within  the  same  postage 
increment  may  be  mailed  at  ZIP  -f  4  rate 
category  or  pre-barcoded  [ZIP  +  4] 
presorted  mail  rates  only  when  specific 
methods  approved  by  the  Postal  Service 
for  ascertaining  and  verifying  postage 
are  followed. 

d.  Pieces  mailed  at  presorted  ZIP  +  4 
rate  category  or  pre-barcoded  [ZIP  +  4] 
presorted  mail  rates  must  be  properly 
prepared  and  presorted  as  prescribed  by 
the  Postal  Service. 
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100.10  Authorizations  and  Licenses 

100.100  A  presorted  mailing  fee  as  set 
forth  in  Rate  Schedule  1000  must  be 
paid  once  each  year  at  each  office  of 
mailing  by  any  person  who  mails 
presorted  mail,  including  presorted  ZIP 

*  4  rate  category  mail  and  pre-barcoded 
(ZIP  -f  4]  presorted  mail. 

•  •  •  •  • 

Classihcation  Schedule  2Q0— Second- 
Class  Mail 

*  #  *  •  • 

200.095  Copies  of  any  automation 
compatible  second-class  mail  which 
bear  a  proper  ZIP  -f  4  code,  or  which 
bear  a  (ZIP  -i-  4]  barcode  as  prescribed 
by  the  Postal  Service,  and  which  meet 
the  machinability,  addressing, 
(readability]  and  barcoding 
speciHcations  and  other  preparation 
requirements  (as)  prescribed  by  the 
Postal  Service  qualify  for  the  applicable 
21IP  -»■  4  or  pre-barcoding  discounts  as 
set  forth  in  Rate  Schedules  200,  201, 

202,  and  203. 

•  •  •  •  • 

Classihcation  Schedule  300 — ^Third- 
Gass  Mail 

•  *  •  •  • 

300.0232  Basic  Sortation,  (ZIP  +  4) 
Pre-barcoded  Mail 

Basic  sortation  (ZIP  4-  4  P]  pre- 
barcoded  mail  is  mail  mailed  under 
section  300.0230  which  bears  a  (proper 
ZIP  4]  barcode  as  prescribed  by  the 
Postal  ^rvice,  and  which  meets  the 
machinability.  addressing,  (readability.) 
and  barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

•  •  •  «  • 

300.0235  Three-Digit  Presort  Level, 

I21IP  4]  Pre-barcoded  Mail 

Three-digit  presort  level,  (ZIP  +  4) 
pre-barcoded  mail  is  mail  mailed  under 
section  300.0233  which  is  presorted  to 
three  digits,  (is  ZIP  -f  4  pre-barcoded.] 
which  bears  a  barcode  as  prescribed  by 
the  Postal  Service,  and  which  meets  the 
machinability,  addressing,  (readability] 
and  barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

300.0236  Five-Digit  Presort  Level,  (ZIP  + 
4]  Pre-barcoded  Mail 

Five-digit  presort  level,  (ZIP  +  4]  pre- 
barcoded  mail  is  mail  mailed  uiKier 
section  300.0233  which  is  presorted  to 
five  digits,  (is  ZIP  -»■  4  pre-lMrcoded,] 
which  bears  a  barcode  as  prescribed  by 
the  Postal  Senice.  and  which  meets  the 
machinability,  addressing,  (readability] 
and  barcod(e]ing  specifications,  and 


other  preparation  requirements 
prescribed  by  the  Postal  Service. 

(FR  Doc.  93-5083  Piled  3-4-93;  8;45  am] 
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RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Brookside 
Meadows,  Marin  County,  CA 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  dven  that 
the  property  known  as  Brookside 
Meadows,  located  in  Novato,  Marin 
County,  California,  is  affected  by  section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990,  as  specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  June  3. 1993. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  followdng  p)erson:  Mr.  E.  Ted  Hine, 
Resolution  Tmst  Corporation,  California 
Office,  4000  MacArthur  Boulevard;  2nd 
Floor,  East  Tower,  Newport  Beach,  CA 
92660-2516,  (714)  263-4648,  Fax  (714) 
852-7623. 

SUPPLEMENTARY  MFORMATION:  The 
Brookside  Meadows  property  is  located 
2.5  miles  west  of  U.S.  Highway  101  on 
Novato  Boulevard  in  the  of  Novato. 

Marin  County,  California.  The  property 
has  recreational  value  and  is  adjacent  to 
the  Qty  of  Novato’s  O’Hair  Park  and 
equestrian  facility.  ’The  north  side  of  the 
site  also  faces  the  Mt.  Burnell  Open 
Space  Preserve.  'The  property  is  covered 
property  within  the  meaning  of  section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990.  Pub.  L.  101-591  (12  U.S.C 
1441a-3). 

Characteristics  of  the  property 
include:  The  Brookside  Meadows 
property  is  an  undeveloped  tract  of  land 
consisting  of  approximately  58  acres. 
The  property  is  located  along  a 
pedestrian/bicycle  path  adjacent  to 
Novato  Boulevard  which  provides 
access  to  a  recreational  area  at  Stafford 
Lake  to  the  west.  'The  property  is  also 
adjacent  to  a  city  park  and  an  open 
space  preserve. 

Pro^rty  size;  Approximately  58 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
jime  3, 1993  by  the  Resolution  Trust 
Q^oration  at  the  address  stated  above. 

Tnose  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 


1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations’’  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  efiect  other  transfer  of  the 
property  must  be  submitted  by  June  3. 
1993  to  Mr.  E.  Ted  Hine  at  the  above 
ADDRESSES  and  in  the  following  form: 

Notice  of  Serious  Interest 
Re:  Brookside  Meadows 

Federal  Register  Publication  Date:  March  5, 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forUi  in  Coastal 
Barrier  Improvement  Act  of  1990,  Pub. 

L.  101-591,  section  10(b)(2).  (12  U.S.C 
1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  March  1, 1993. 

Resolution  Trust  Corporation. 

William  J.  Tricaiico, 

Assistant  Secretary. 

(FR  Doc.  93-5013  Filed  3-4-93;  8:45  ami 
SaUNO  CODE  «714-0t-M 


Coastal  Barrier  improvement  Act; 
Property  Availability;  FM  1382/CeKdar 
Hill,  Dallas  County.  TX 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  FM  1382/Cedar 
Hill,  located  in  Cedar  Hill.  Dallas 
County.  Texas,  is  affected  by  section  10 
of  the  Coastal  Barrier  Improvement  Act 
of  1990,  as  specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  imtil  June  3, 1993. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person;  Mr.  Steven  Reid, 
Resolution  'iSrust  Corporation,  Dallas 
Field  Office,  3500  Maple  Avenue, 
Riverchon  Plaza,  18th  Floor,  Dallas,  TX 
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75219-3935,  (214)  443-4738,  Fax  (214) 
443-4825. 

SUPPLEMENTARY  INFORMATION:  The  FM 
1382/Cedar  Hill  property  is  on  the 
southwest  side  of  FM  1382  in  Cedar 
Hill,  Dallas  County,  Texas,  east  of  Joe 
Pool  Lake.  Access  is  available  via  the 
Cedar  Hill  State  Park.  The  property 
contains  habitat  for  the  federally 
endangered  Black-capped  vireo  and  is 
adjacent  to  Cedar  Hill  State  Park.  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Pub. 

L.  101-591  (12  U.S.C.  1441a-3). 

Qiaracteristics  of  the  property 
include:  The  FM  1382/Cedar  Hill 
property  is  an  undeveloped  tract  of  land 
consisting  of  approximately  110  acres. 
The  property  is  mostly  wooded  and 
situated  in  a  floodplain  around  an 
escarpment. 

Property  size:  Approximately  110 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
June  3, 1993  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  ‘‘QualiHed  organizations’*  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  eHect  other  transfer  of  tlie 
property  must  be  submitted  by  June  3, 
1993  to  Mr.  Steven  Reid  at  the  above 
ADDRESSES  and  in  the  following  form: 

Notice  of  Serious  Interest 
Re:  FM  1382/Cedar  Hill 

Federal  Register  Publication  Date:  March  S, 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Pub. 

L.  101-591,  section  10(b)(2),  (12  U.S.C. 
1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  oHer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  March  1, 1993. 


Resolution  Trust  Corporation. 

William  J.  Tricarico, 

Assistant  Secretary. 

(FRDoc.  93-5014  Filed  3-4-93;  8:45  am) 
BKUNQ  CODE  a714-01-M 


Coastal  Barrier  Improvement  Act; 
Property  Availability;  Lake  Ridge^SO, 
Dallas  County,  TX 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Lake  Ridge/330, 
located  in  Cedar  Hill,  Dallas  Coimty, 
Texas,  is  afiected  by  section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  as  specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  efiect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  June  3, 1993. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Steven  Reid, 
Resolution  Trust  Corporation,  Dallas 
Field  Office,  3500  Maple  Avenue, 
Riverchon  Plaza,  18th  Floor,  Dallas.  TX 
75219-3935,  (214)  443-4738,  Fax  (214) 
443-4825. 

SUPPLEMENTARY  INFORMATION:  The  Lake 
Ridge/330  property  lies  east  of  Joe  Pool 
Lake  near  ffie  intersection  of  Mansfield 
Road  and  Belt  Line  Road  in  Cedar  Hill, 
Dallas  County,  Texas.  Access  to  the  site 
is  available  via  Belt  Line  Road.  The 
property  contains  habitat  for  the 
federally  endangered  Black-capped 
vireo  and  is  adjacent  to  lands  managed 
by  the  U.S.  Army  Corps  of  Engineers  as 
a  part  of  the  Joe  Pool  Lake  recreational 
area.  The  property  is  covered  property 
within  the  meaning  of  section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  Pub.  L.  101-591  (12  U.S.C.  1441a- 
3). 

Characteristics  of  the  property 
include:  The  Lake  Ridge/330  property  is 
an  undeveloped  tract  of  land  consisting 
of  approximately  330  acres.  The 
property  is  mostly  wooded  and  situated 
in  a  floodplain  around  an  escarpment. 

Property  size:  Approximate  330  acres. 

Written  notice  of  serious  interest  in 
the  piuohase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
June  3, 1993  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit  * 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 


3.  "Qualified  organizations”  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  tb 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  June  3, 
1993  to  Mr.  Steven  Iteid  at  the  above 
ADDRESSES  and  in  the  following  form; 

Notice  of  Serious  Interest 

Re:  Lake  Ridge/330 

Federal  Register  Publication  Date:  March  5, 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  tmder  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Pub. 

L.  101-591,  section  10(b)(2),  (12  U.S.C. 
1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  March  1, 1993. 

Resolution  Trust  Corporation. 

William  J.  Tricarico, 

Assistant  Secretary. 

IFR  Doc  93-5015  Filed  3-4-93;  8:45  am] 
aaxiNa  code  i714-oi-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-31936;  File  No.  SR-Amex- 
92-48] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  To  Increased  Annual  Fee  for 
Listed  Company  Equity  Issues 

March  1, 1993. 

On  December  21, 1992,  the  American 
Stock  Exchange,  Inc.  (“Amex”  or 
"Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
"Commission”),  pursuant  to  section 
19(b)(1)  of  the  Semirities  Exchange  Act 
of  1934  ("Act”)  *  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
increase  the  annual  fee  imposed  on 
Amex-listed  company  equity  issues. 

The  proposed  rule  change  was 
noticed  in  Securities  Exchange  Act 
Release  No.  31752  (January  22, 1993),  58 
FR  6542  Oanuary  29, 1993).  No 


'  15  U.&C  7Bs(bMl)  (1988). 
*  17  CFR  240.19b-4  (1991). 
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comments  were  received  on  the 
proposal. 

Tne  Amex  proposes  to  increase  the 
annual  fee  imposed  on  listed  company 
equity  issues.  This  annual  fee,  which  is 
based  on  the  number  of  outstanding 
shares  of  stock,  is  set  forth  in  seventeen 
(17)  separate  cat^ories  in  increments  of 
one  million  shares.  Each  category  of  fees 
increases  by  $500.  Currently,  the  fee 
ranges  from  $5,500  for  one  million 
shares  or  less  of  shares  outstanding  to 
$13,500  for  shares  of  stock  outstanding 
in  excess  of  16  million.  The  Exchange 
proposes  to  increase  the  fee  charged  by 
$1,000  for  all  17  categories  of  shares 
outstanding.  The  proposal,  therefore, 
would  increase  the  current  minimum 
fee  of  $5,500  to  $6,500  and  increase  the 
maximum  fee  from  $13,500  to  $14,500.^ 

The  Exchange  states  that  the  purpose 
of  the  proposed  rule  change  is  to 
increase  tne  annual  fee  in  order  to  keep 
the  Exchange  competitive  with  other 
equity  exchanges  offering  similar 
services.  The  ^change  also  states  that 
its  most  recent  proposal  to  increase  the 
annual  fee  imposed  on  listed  company 
equity  issues  was  approved  by  the 
C.ommission  in  1991.^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  section  6  of  the  Act.‘ 
More  specifically,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  section  6(b)(4)  of  the 
Act  which  requires  that  the  rules  of  an 
exchange  assure  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  members,  issuers,  and 
other  persons  using  its  facilities.  The 
Commission  notes  that  an  increase  in 
Amex’s  annual  listing  fee  was  last 
approved  in  1991,*  and  that  the 
proposed  increase  is  modest  on  an 
absolute  basis.  Moreover,  the  current 
increases  do  not  place  an  excessive 
allocation  of  Amex  fees  on  its  issuers  as 
opposed  to  members  and  other  persons 
using  its  fecilities.  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  to  approve  the  proposed 
rule  diange. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 


*Th«  complale  9cb«(hile  of  fee.changes  ts 
contaiiMd  in  Exliibil  A  lo  Fila  Na  SR-Amex-92- 
48. 

*  See  Securities  Exchange  Act  Release  No.  28908 
(February  22. 1991),  56  FR  9033  (March  4. 1991) 
(order  approving  File  No.  SR-Amex-90-35). 

•15U.S.C  78f(1988). 

*  See  Securities  Exchange  Act  Release  No  28908, 
supra  note  4. 

» 15  U.S.C  78s(b)(2)tl988) 


proposed  rule  change  (SR-Amex-92- 
48)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-5068  Filed  3-4-93;  8:45  am] 
BIUJNO  CODE  MIO-ai-M 


Self-Regulatory  Organizations; 

Midwest  Stock  Exchange,  Inc.; 
Application  for  Unlisted  Trading 
Privileges  in  an  Over-the-Counter 
Issue  and  To  Withdraw  Unlisted 
Trading  Privileges  in  an  Over-the- 
Counter  Issue 

February  28, 1993. 

On  February  17, 1992,  the  Midwest 
Stock  Exchange,  Inc.  ("MSE”)  submitted 
an  application  for  unlisted  trading 
privileges  (“UTP")  pursuant  to  section 
12(f)(1)(C)  of  the  Seairities  Exchange 
Act  of  1934  (“Act”)  in  the  following 
over-the-counter  (“OTC”)  security,  i.e., 
a  security  not  registered  under  section 
12(b)  of  the  Act. 


File  No. 

Sym¬ 

bol 

Issuer 

7-10324  ... 

PYXS 

Pyxis  Corp.,  (kxnrrxm 

Stock,  $.01  pat 

value. 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange’s  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  for  the  following  issue: 


File  No. 

Sym¬ 

bol 

Issuer 

7-10325  ... 

CNTO 

Centocor.  Inc.,  Com- 

mon  Stock,  $.01  par 

value. 

A  replacement  issue  is  being 
requested  as  the  common  stock  of 
Centocor  Inc.  has  been  listed  on  the 
NYSE,  rendering  it  ineligible  for  the 
OTC/UTP  program. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  March  19, 1993, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 


•  17  CFR  200.3a-3(a)(12)  (1991). 


Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  section 
12(f)(2),  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  me  character 
of  such  trading,  the  impact  of  such 
extension  of  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  deiegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-5075  Filed  3-4-93;  8:45  am) 
BttJJNO  CODE  SOtO-OI-ai 


[Release  No.  34-31933;  File  No.  8R-NASD- 
92-55) 

Self-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Propos^  Rule  Chan^  Relating  To 
Market  Maker  Location 

February  26, 1993. 

On  December  16, 1992,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”)  filed  with  the  Securities  and 
Exchange  (Commission  (“SEC”  or 
“Commission”)  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act")  ’  and  Rule  19b-4  thereunder.* 
The  proposed  rule  change  amends  Part 
VI,  Action  1  of  Schedule  D  to  the  By- 
Laws  to  require  that  members  append  a 
fifth-character  indicator  to  their  market 
making  symbol  (“MMID”)  when  a 
trading  desk  is  located  somewhere  other 
than  the  firm’s  primary  trading  location. 

Notice  of  the  proposed  rule  change 
together  with  its  terms  of  substance 
appetued  in  the  Federal  Register  on 
January  25, 1993.*  The  (Commission  has 
received  no  comments  on  the  proposal. 
This  order  ^proves  the  rule  change. 

The  NASD  currently  requests  that 
members  append  a  fi^-character 
indicator  to  their  four-character  MMIDs 
on  the  NASDAQ  Workstation  screen  to 
notify  market  participants  that  the 
trading  desk  of  a  member  in  a  particular 


'  15  U.S.C  78s(bMl)  (1988). 

*  17  CFR  240.19b-4  (1992). 

*  Securities  Exchange  Act  Release  No.  31728 
Oanuary  13, 1993),  54  FR  33996. 
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stock  may  not  be  located  at  the 
member’s  main  trading  office.  This  filth 
MMID  character  has  been  available  for 
many  years,  but  its  use  is  currently 
voluntary.  The  NASD  believes  that  the 
use  of  this  character  should  be 
mandatory  to  eliminate  confusion  and 
delay  in  contacting  the  appropriate 
market  maker  in  a  particular  secmity. 
The  NASD  believes  that  use  of  the  fifth- 
character  with  the  MMID  will  ensure 
that  when  traders  call  to  transact  an 
order,  they  will  direct  the  call  to  the 
appropriate  location  and  avoid 
instances  where  multiple  phone  calls 
are  needed  to  access  a  ma^et  maker’s 
quote. 

The  Commission  finds  that  use  of  the 
location  identifier  will  likely  foster 
cooperation  between  market  makers  in 
transacting  business  in  securities  that 
are  traded  at  branch  offices.  Moreover, 
use  of  the  location  identifier  should 
eliminate  unnecessary  confusion  and 
delay  in  the  trading  of  securities,  vtdiich 
is  in  the  public  interest.  For  these 
reasons,  and  for  the  reasons  stated 
above,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A(b)(6)  of  the  Act.*  Section  15A[b)(6) 
requires  that  NASD  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general  to  protect 
investors  and  the  public  interest. 

It  is  therefore  ordered,  Piusuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  93-5076  Filed  3-4-93;  8:45  am) 
BILUNO  CODE 


<  IS  U.S.C.  78o-3(bXl2)  11968). 
’  17  C3^  200.30-3(a)(12)  (1992). 


[Retease  No.  34-31937;  RIe  No.  SR-NSCC- 
92-14) 

Self-Regulatory  Organizations; 

National  Securities  Clearing 
Corporation;  Order  Approving  on  an 
Accelerated  Basis  a  Proposed  Rule 
Ctiange  To  Modify  Mutual  Fund 
Services 

March  1. 1993. 

On  November  18, 1992,  the  National 
Securities  Clearing  Corporation 
(“NSCC”)  filed  a  proposed  rule  change 
(File  No.  SR-NSCC-92-14)  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
19(b)  of  the  Seciuities  Exchange  Act  of 
1934  (“Act”)^  concerning  modifications 
to  its  Mutual  Fund  Services.  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  on  February  1, 1993,  to 
solicit  comments  fiom  interested 
persons.^  One  comment  letter  was 
received  prior  to  the  publication  of 
notice.*  As  discussed  below,  this  order 
approves  the  proposal  on  an  accelerated 
b^s. 

I.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  permit  NSCC  to  modify  its 
Rule  52,  Mutual  Fund  Services,  to 
provide  system  flexibility  in  processing 
mutual  fund  transactions.  The  Mutual 
Fund  Settlement,  Entry,  and 
Registration  Service  (“Fhnd/Serv”)  was 
implemented  in  1986  *  to  enable  NSCC 
members  to  submit  mutual  fund 
purchase  and  redemption  orders  to 
NSCC  and  to  enable  NSCC  in  turn  to 
transmit  the  orders  to  its  members 
acting  on  behalf  of  eligible  mutual 
funds.  Fund/Serv  provides  members 
with  numerous  benefits  such  as 
automatic  settlement  of  purchases  on 
T'fS,  fewer  errors  than  occurred  when 
trades  were  settled  outside  NSCC,  and 
reduced  dependence  on  telephone  calU 
and  correspondence.  Since  its  original 
approval,  NSCC  has  made  several 
enhancements  to  Fund/Serv.* 


'  is  U.S.C.  7es(b)  (1988). 

*S«curitiM  Exdumge  Act  Release  Na  31758 
(laouary  25. 1993),  57  FR  56395  (File  Na  SR- 
NSC092-14). 

*  Latter  from  )aines  F.  Lilly,  Senior  Vice 
President,  U.S.  (Clearing  Coip.,  to  David  F.  HoyL 
Vice  PresidenL  NSCC,  and  caihon-copied  to 
looathan  Kata,  Secretary,  Commission  (January  19, 
1993).  Mr.  Lilly  advocated  the  approval  of  the 
proposed  rule  change  stating  that  the  revisions  to 
the  PuTKl/Sarv  system  are  very  beneficial  to  dte 
mutual  fund  iiuhistiy. 

^Securities  Exchange  Act  Release  No.  22926 
(Febniary  20. 1986).  51  FR  6954  (File  Na  SR- 
NSCC-85-018  (notice  of  filing  and  order  granting 
acoelaratsd  approval  on  a  temporary  basis  to  dm 
Fund/Serv  sy^em). 

■E-g..  Secnritiae  Exchange  Act  Release  Nos. 
24088  (February  10, 1967),  52  FR  5226  (File  Na 
SR-NSCC-6&-05);  24227  (March  17. 1967),  52  PR 


The  Fund/Serv  system  needs 
additional  flexibility  in  order  to 
accommodate  the  increased  needs  of 
system  users,  but  it  has  become  difficult 
to  enhance  fiirther.  The  revised  Fimd/ 
Serv  system  provides  participants  the 
ability  to  tailor  processing  requirements 
as  their  businesses  and  the  mutual  fund 
market  grow  and  change. 

The  revised  Fund/Serv  system 
accommodates  mutual  fund  transactions 
regardless  of  their  settlement  cycles  or 
the  type  of  funds  *  in  which  they  settle. 

It  supports  the  same-day  and  next-day 
settlements  in  same-day  funds  throu^ 
the  Federal  Reserve  Wire  Transfer 
System  (“Fedwire”)  and  short 
settlement  cycles  for  underwritings.' 

The  revise  system  provides 
participants  with  expanded  capabilities 
for  preccHifirmation  trade  corrections 
and  post-settlement  corrections.*  It  also 
allows  the  selection  of  processing 
options  to  be  determined  by  both  a 
member’s  capability  and  by  the  type  of 
security.  This  provides  greater 
flexibility  for  individual  members  that 
may  require  unique  processing. 

As  revised,  Fund/^rv  supports  single 
batch  processing,  multiple  batch 
processing,  and  interactive  transaction 
processing  capabilities.*  Single  batdi 
processing  allows  members  to  submit 
one  file  each  day  for  all  activity  and 
NSCC  to  create  output  files  once  a  day. 
Time  frames  for  single  batch  processing 
are  similar  to  current  Fund/S^  input 
and  output  time  frames.  Multiple  batch 
proces^g  allows  members  to  submit 
more  than  one  file  each  day  and  NSCC 


9603  (Fil«  Na  86-14):  and  26377  (DecMnber  26. 
1968),  53  FR  52546  (File  Na  SR-NSa>67-12) 
(ordors  approving  rule  changes  concerning  Fund/ 
Serv). 

”La,  same-day  funds  or  next-day  funds. 

^  While  proposed  Rule  52  will  accommodate 
same  day  funds  settlements,  NSGC  will  not  offer 
this  option  until  the  appropriate  methodology  has 
been  determined.  NSCC  will  submit  a  section 
19(bK2)  proposed  rule  change  to  the  Commission 
for  approval  prior  to  the  int^uction  of  same-day 
funds  settlement  into  the  Fnnd/Sarv  system. 

*Tha  expanded  trade  correction  lacilitias  of  new 
Fund/Serv  include  two  prasettlemant  capabilities 
and  one  post-settlement  capability.  One 
preconTinnation  trade  correction  facility  allows  a 
broker-dealer  to  correct  a  submission  of  a  mutual 
fund  transaction  prior  to  its  confirmation  by  the 
mutual  fund.  The  other  preconfinnation  correction 
facility  permits  a  mutual  fund  to  confirm  or  reject 
the  brolw-dealar's  preconfinnation  trade 
correction.  The  mutual  fund  also  may  confirm  a 
previously  rejected  transaction  or  raj^  a 
previously  confirmed  transactioa  The  post¬ 
settlement  correction  facility  allows  a  broker-dealer 
to  correct  the  account  in  which  the  shares  of  a 
settled  mutual  fimd  transaction  have  been  placad. 

■  Althon^  tlw  system  is  designed  to  pro^da 
inteiactivs  transaction  processing  and  this  filing 
amends  NSCC's  Rules  as  ireeded  for  such 
processing.  NSCC  is  not  prepared  at  this  time  to 
offer  iiiteractive  transaction  processing  but  will 
notify  the  Coanmisshm  and  its  participants  when 
such  processing  bacowes  availabU. 
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to  make  multiple  output  files  available 
throughout  the  day.  Interactive 
transaction  processing  allows  members 
to  submit  activity  as  individual 
transactions  or  as  groups  of  transactions 
on  a  real  time  basis.  NSCC  makes  output 
from  this  option  available  immediately 
on  a  transactional  basis  or  in  the  case  of 
settlement  or  reminder  activity  on  a  file 
basis. 

Initially,  implementation  of  the 
revised  Fund/Serv  services  will  be 
transparent  to  members.  A  period  of 
time  will  be  allowed  for  members  to 
convert  their  current  systems  to  the  new 
Fund/Serv  system.  NSCC  will  announce 
conversion  timeframes  following  system 
implementation. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  in  that  the 
revised  system  promotes  the  prompt 
and  accurate  clearance  and  settlement  of 
mutual  fund  transactions.  NSCC 
believes  that  it  will  better  serve  its 
participants  and  will  enable  them  to 
better  serve  mutual  fund  purchasers 
because  of  the  enhancements  to  NSCC’s 
mutual  fund  clearance  and  settlement 
services. 

II.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the  Act  and 
specifically  with  section  17A  of  the 
Act.’®  Sections  17A(b)(3)  (A)  and  (F) 
require  that  a  clearing  agency  be 
organized  and  that  its  rules  ^  designed 
to  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.”  As  the  mutual  fund 
industry  continues  to  grow  and  change, 
NSCC’s  Fund/Serv  system  needs 
flexibility  to  accommodate  the  changing 
needs  of  its  participants.  New  Fund/ 
Serv  provides  that  flexibility  by 
providing  the  ability  to  clear 
transactions  with  varying  settlement 
cycles  and  to  handle  settlements  in  both 
same-day  funds  and  next-day  funds.  It 
also  provides  participants  with 
expanded  error  correction  capabilities.’^ 
Civen  the  fact  that  it  can  accommodate 
a  variety  of  features  and,  therefore,  more 
mutual  funds  will  be  eligible  for 
clearance  and  settlement  through  NSCC, 
the  revisions  to  the  Fund/Serv  system 
increase  the  likelihood  that  mutual  fund 
transactions  will  be  cleared  and  settled 
in  a  prompt  and  accurate  manner 
pursuant  to  the  requirements  of  section 
17A  of  the  Act. 

NSCC  has  revised  Fund/Serv  to 
receive  from  and  deliver  to  participants 
transaction  and  registration  information 


>"15  U.S.C.  78q-l  (1988). 

"  15  U.SC  78q-l(bX3)  (A)  and  (F)  (1988). 
’^See  supra  note  8  and  accompanying  text. 


in  cycles  that  match  the  participants’ 
facilities  and  processing  requirements. 

A  participant  may  use  single  batch, 
multiple  natch,  or,  in  the  fiiture, 
interactive  transaction  proc^essing 
depending  on  the  participant’s  needs 
and  capabilities.  'Iliis  flexibility  permits 
NSCC  to  offer  its  automated  services  in 
a  nondiscriminatory  fashion  to  a  wide 
variety  of  participants  and  helps  NSCC 
to  meet  its  statutory  obligations  imder 
section  17A^)(3)(F)  of  the  Act.’®  That 
section  requires  that  a  clearing  agency’s 
rules  be  designed  to  prohibit  tmfair 
discrimination  among  participants  in 
the  use  of  the  clearing  agency.  Similarly, 
NSCC  has  designed  the  new  Fimd/Serv 
system  not  only  to  accommodate  the 
different  settlement  variables  of  each 
mutual  fund  but  also  to  accommodate 
the  special  processing  needs  of 
individual  members. 

Currently,  the  mutual  fund  industry 
has  no  automated  clearance  and 
settlement  system  for  no-load  funds.’* 
Because  the  revised  Fund/Serv  has  the 
capacity  to  accommodate  these  funds,’® 
the  proposed  rule  change  will  be  the 
first  step  in  bringing  no-load  funds  into 
a  centralized,  automated  clearance  and 
settlement  system.  In  section 
17A(a)(l)(B)  ’®  Congress  found  that 
inefficient  procedures  for  clearance  and 
settlement  impose  unnecessary  costs  on 
investors  and  persons  facilitating 
transactions  on  the  behalf  of  investors. 
In  light  of  the  increasing  public  demand 
for  no-load  funds,  the  Commission 
believes  that  including  no-load  funds  in 
NSCC’s  automated  process  should 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  these  funds 
while  reducing  costs  and  improving 
efficiency  for  NSCC’s  participants. 

The  enhancements  to  the  Fund/Serv 
system  also  help  NSCC  to  accommodate 
several  of  the  Group  of  Thirty’s 
recommendations.  These  indude 
shortening  the  settlement  cycle  for 
securities  transactions  and  increasing 


>»  15  U.S.C  78q-l(bK3)(F)  (1988). 

Transactions  in  no-load  mutual  funds  generally 
settle  one  day  after  trade  date  (‘'T-f”)  with  payment 
in  same-day  funds  through  the  Fedwire.  Pi^ously, 
Fund/Serv  had  been  unable  to  process  mutual  fund 
transactions  that  settle  on  T-f  1. 

”  Until  NS(X  has  completed  its  development  of 
the  methodology  and  obt^ns  Commission  approval 
to  operate  a  same-day  funds  settlement  system,  the 
full  integration  of  no-load  mutual  funds  into  the 
NSCC  Fund/Serv  program  camtot  occur.  To  the 
extent  that  certain  no-load  mutual  fund  transactions 
can  be  settled  in  next-day  funds,  participants  will 
be  able  to  begin  processing  immediately  such 
transactions  in  the  new  Fund/Serv  system. 
Telephone  conversation  between  Karen  Saperstein, 
Associate  General  Counsel,  NSCC,  and  )e&ey  T. 
Brown,  Staff  Attorney,  Division  of  Market 
Regulation,  Commission  (February  12. 1993). 

’•15  U.S.C.  78q-l(aMlHB)  (1988). 


the  number  of  transactions  that  settle  in 
same-day  funds.”' 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing.  'The 
Commission  finds  good  cause  for  so 
approving  because  NSCC  will  be  ready 
to  switch  to  the  new  Fund/Serv  system 
on  March  1, 1993,  and  has  participants 
ready  to  access  the  system.  In  light  of 
the  fact  that  NSCC  notified  its 
participants  of  the  proposed  rule 
changes  in  the  NSCC  Bulletin  of 
December  14, 1992,  and  has  received 
only  one  comment  letter,  which  was 
favorable,  the  Commission  does  not 
expect  to  receive  adverse  comments  on 
the  revisions  to  Fund/Serv  ’®  and 
believes  it  is  in  the  best  interest  of 
NSCC,  its  participants,  and  mutual  fund 
investors  to  allow  implementation  and 
use  of  the  new  system  as  soon  as 
possible. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  NSCC’s  proposal 
is  consistent  with  section  17A  of  the 
Act.’®  The  Commission  also  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  ®®  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-92-14)  bo,  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.®’ 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc  93-5076  Filed  3-4-93;  8.45  am) 
BILUNG  CODE  M10-01-M 


’’Group  of  Thirty,  New  York  and  London, 
Oearance  and  Settlement  in  the  Worid's  Securities 
Markets  (March  1989). 

’•See  supra  note  3. 

’•15  UAC.  78q-l  (1988). 

®°1S  U.S.C  78s(bX2)  (1988). 

»’  C.F.R.  200.30-3(aMl2)  (1992) 
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[ReteM*  Na  34-31935;  Na  8R-PSE- 
92-46] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  tno, 
Relating  to  an  Extension  of  the  Pacific 
Options  Exchange  Trading  System 
Pilot  Program 

Mardi  1. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  IS  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  Deramber  14. 1992, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE” 
or  “Exchange")  filed  with  the  Secnirities 
and  Exchange  Commission  ("SEC”  nr 
“Commission”)  the  proposed  lule 
change  as  described  in  Items  I,  and  n 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  extend  iintil 
April  30, 1993,  its  automated  options 
trading  system  pilot  program  designated 
as  the  Pacific  Options  Exchange  Trading 
System  (“POETS”).* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commis^on,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 


*  POETS  is  a  complataly  automatad  trading 
system  comprised  of  an  automatic  execution 
system,  an  (^kxu  order  routing  system  (”ORS**). 
an  on-line  limit  order  book  S3rstem  (*’ Auto-Book*'), 
and  an  automatic  market  quote  update  system 
("Auto-Quote”).  The  Commission  approved  the 
PSE‘s  POETS  system  on  a  six-month  pilot  basis  on 
lanuary  18. 1990.  See  Securities  Exchwge  Act 
Release  No.  27633  (fanuary  18, 1990).  95  FR  2466 
(order  approving  File  SR-PSE-89-26).  The  initial 
six-month  approval  expired  on  )uly  22, 1990,  and 
was  extendi  until  October  22, 1990  in  order  to 
allow  the  PSE  to  complete  installaticm  of  the 
system’s  hardware.  Sm  Securities  Exchange  Act 
Release  No.  28264  (July  26. 1990).  59  FR  31272 
(order  approving  File  1^.  SR-PSE-00-28).  In 
January  1991,  the  POETS  pilot  program  was 
BKteoded  until  June  30, 1991.  sim  Securities 
Exchange  Act  Retease  No.  28778  (January  14, 1991), 
56  FR  2576  (order  approving  File  Na  SR-PSE-8<^ 
36).  In  April  1991,  the  Commission  approved  the 
PSE’s  proposal  to  implement  the  system's  automatic 
and  semi-automatic  execution  features,  termed 
”Auto-Ex”  and  ''Semi  Auto-Ex.”  respectively,  on  a 
door-wide  bmis.  and  to  cKtaod  the  pilot  until  July 
31, 1992.  See  Securities  Exchange  Act  Retease  Na 
29104  (April  18, 1991),  58  FR  19134.  Most  recently, 
the  POETC  pilot  program  was  extended  through 
October  31, 1992.  See  Securities  Exchange  Act 
Release  Na  31022  (August  12. 1992).  57  FR  37179 
(order  approving  File  No.  SR-PSE-92-26). 


and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

fAJ  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  B<ms  for,  the  Imposed  Rule 
Change 

In  January  1990  the  Commission 
approved  POETS  on  a  pilot  basis.’ 
Subsequently,  the  Commission 
approved  several  Exchange  proposals  to 
extend  the  pilot,  including  most 
recently,  a  six-month  extension  through 
October  31, 1992.* 

On  October  28, 1992,  the  Exchange 
submitted  a  request  for  permanent 
approval  of  POETS.^  This  filing  was 
supplemented  by  a  detailed  report, 
dated  September  18, 1992,  which 
evaluated  the  effectiveness  of  the 
program  ("POETS  Report”). 

The  Exchange  now  requests  an 
extension  of  the  POETS  pilot  program 
through  April  30, 1993,  to  allow  the 
pilot  to  continue  while  it  awaits 
permanent  approval.  Hie  Exchange 
believes  that  K)ETS  is  a  viable  and 
elective  trading  system  and  that  its 
continuation  is  an  important  fector  in 
maintaining  the  quality  and  integrity  of 
the  Exchange's  markets. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(S), 
in  particular,  in  that  the  trading  system 
promotes  just  and  equitable  principles 
of  trade  while  afiording  protection  to 
investors  and  the  public  interest.  In 
addition,  the  Exchange  believes  that  the 
proposal  is  consistent  with  section 
llA(a)(l)(B)  of  the  Act  in  that  it 
facilitates  an  environment  that  serves  to 
promote  an  efficient  and  fair 
marketplace,  resulting  in  benefits  to  the 
public  and  to  the  securities  industry. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Bui^en  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


'See  supra,  note  1  for  a  descriptioa  of  POETS. 

*  See  Swniriliet  Exchange  Act  Release  No.  31022, 
supra  note  t. 

4See  File  Na  SR-PSE^2-37. 


(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  die 
Proposed  Rule  Change  and  Timing  for 
Commisskm  Acdoa 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(bK2)  of  the  Act 

The  Commisdon  finds  that  the 
proposed  rule  change  to  extend  the  pilot 
program  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  reguladons  thereimder  applicable  to 
a  national  securities  exdiange.  and,  in 
particular,  the  requirements  of  section  6 
thereunder.*  In  particular,  the 
(fommission  finds  that  the  extension  of 
the  pilot  through  April  30, 1993,  is 
consistent  with  section  6(b)(S)  of  the  Act 
based  on  the  PSE's  representations  that 
PC£TS  has  enabled  the  Exchange  to 
provide  on-line  updaUng  of  market 
quotes,  more  efficient  execution  of 
customer  orders,  and  faster,  more 
accurate  trade  information  reports.*  The 
POETS  Report  also  indicated  that 
POETS  availability  from  January 
through  August  1992  was  99.96%.  As 
the  Commission  has  found  in  previous 
extensions  of  the  pilot  program,  POETS 
is  consistent  with  section  6(b)(S)  of  the 
Act  because,  acccntling  to  the  PSE, 
POETS  has  fedlitated  the  efficient 
execution  of  public  customer  market 
and  limit  orders,  has  facilitated  trading 
on  high  volume  days,  and  has  provided 
the  PSE’s  Regulation  Department  with 
more  accurate  trade  information.’  The 
commission  continues  to  believe  that 
the  enhanced  efficiency  of  order 
processing  resulting  from  POETS  should 
help  the  PSE  to  provide  deeper,  more 
liquid  and  more  efficient  options 
markets.  Moreover,  the  Commission 
believes  that  POET^  should  allow  the 
Exchange  to  develop  more  accurate  and 


'  15  U.S.C  7Sf[bMS)  (1962). 

*Sw  POSTS  Report. 

'In  its  July  1990  request  to  extend  the  pilot 
program,  the  PSE  represented  diet  PCKTS  had 
benefltted  Exchange  members  and  puUic  investors 
as  follows:  (1)  By  providing  faster  c^er  turnaround 
time;  (2)  by  providing  better  tracking  of  orders  for 
members,  member  firms  astd  Exdtan^  staff  due  to 
the  rirility  of  PC^TS  to  retain  Imge  amourrts  of 
order  and  transaction  infonnatioa:  (3)  bv  facilitating 
trading  during  periods  of  high  activity  due  to  the 
ability  of  POETS  to  adjust  to  market  fluctuations  by 
upgrading  its  capability  while  on-line;  and  (4)  by 
providing  the  Exchange’s  Ragulatioa  Department 
with  more  accurate  trade  data  and  information.  See 
Securities  Exchange  Act  Release  No.  28264,  supra 
note  1.  See  also  Securities  Exchange  Act  Release 
Nos.  28778. 29104,  and  31022,  supra  note  1. 
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timely  audit  trails,  thereby  helping  the 
PSE  to  maintain  the  integrity  of  its 
markets. 

The  Commission  finds  good  cause  for 
approving  the  extension  of  the  pilot 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  continuation  of  the  pilot 
program.  In  addition,  because  there 
have  been  no  adverse  comments 
concerning  the  pilot  program  since  its 
implementation  or  prior  to  the 
Commission’s  approval  of  POETS  in 
January  1990  and  because  of  the 
importance  of  maintaining  the  quality 
and  efficiency  of  the  PSE’s  options 
markets,  the  Commission  believes  good 
cause  exists  to  approve  the  extension  of 
the  pilot  program  through  April  30. 
1993.  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  emd 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  % 
March  26, 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (SR-PSE-92-46) 
relating  to  any  extension  of  the  POETS 
pilot  program  until  April  30, 1993.  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secrefoiy. 

IFR  Doc.  93-5069  Filed  3-4-93:  8:45  am) 
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[Rel.  No.  10-19299;  File  Na  811-3867] 

Acacia  National  Variable  Life  Insurance 
Account  B;  Application  for  Order 

February  26, 1993. 

AGENCY:  Setnirities  and  Exchange 
Commission  (“SEC”  or  “Ckimmission”). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  “1940  Act”). _ 

APPLICANT:  Acada  National  Variable  Life 
Insurance  Account  B  (“Account  B”). 
RELEVANT  1940  ACT  SECTION:  Order 
requested  under  section  8(f)  of  the  1940 
Act. 

SUMMARY  OF  APPLICATION:  Account  B 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 

FILING  DATE:  The  application  was  filed 
on  December  3, 1992  and  amended  on 
February  4, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
March  23. 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  aftidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester’s  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  (Commission,  450  5th  Street 
NW.,  Washington.  DC  20549.  Robert- 
John  H.  Sands.  Esquire.  Acacia  National 
Life  Insurance  Company,  51  Louisiana 
Avenue  NW.,  Washington,  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  J.  Rose,  Accountant,  or  Wendell 
M.  Faria.  Deputy  (Chief,  on  (202)  272- 
2060,  Office  of  Insurance  Products. 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application,  the 
complete  application  is  available  for  a 
fee  horn  the  SEC’s  Public  Reference 
Branch. 

Applicant’s  Representations 

1.  Account  B.  registered  as  a  unit 
investment  trust  under  the  1940  Act,  is 
a  separate  account  of  Acacia  National 
Life  Insurance  (Company  (“Acacia”). 
Account  B  was  organized  under  the 
provisions  of  Virginia  insurance  law  on 
August  31, 1982  for  the  purpose  of 
issuing  variable  life  insurance  contracts. 


2.  On  October  7, 1983,  Account  B 
filed  a  notification  of  registration  as  an 
investment  company  on  Form  N-8A,  a 
registration  statement  under  the  1940 
Act  on  Form  N-8B-2  (File  No.  811- 
3867),  and  a  registration  statement 
under  the  Securities  Act  of  1933  (“1933 
Act”)  on  Form  S-6  (File  No.  2-67058). 
The  1933  Act  registration  statement  was 
declared  efiective  on  November  19, 

1985.  Two  other  registration  statements 
on  Form  S-6  were  also  filed  by  Account 
B  pursuant  to  the  1933  Act.  File  No.  33- 
3679  was  filed  on  March  3, 1986  and 
declared  effective  on  October  8, 1986, 
and  File  No.  2-89867  was  filed  on 
March  9. 1984  and  declared  efiective  on 
October  17, 1984. 

3.  As  of  December  31, 1992,  Account 
B  had  12  security  holders  and  assets  of 
$3,388,017,  consisting  of  shares  of 
Acacia  (Capital  Oorporation,  a  mutual 
fund.  Account  B  retains  these  assets  for 
purposes  of  funding  its  outstanding 
variable  life  insurance  contracts. 

4.  As  of  December  31, 1992,  Account 
B  is  contractually  liable  for  the 
surrender  value  of  its  outstanding 
variable  life  insurance  contracts  in  the 
amoimt  of  $101,951. 

5.  During  the  last  18  months.  Account 
B  has  not,  for  any  reason,  transferred 
any  of  its  assets  to  a  separate  trust,  the 
beneficiaries  of  which  are  security 
holders  of  Accoimt  B. 

6.  Account  B  is  not  a  party  to  any 
pending  litigation  or  administrative 
proceedings. 

7.  Account  B  has  not  sold  any  new 
variable  life  contracts  since  April  1, 
1991,  and  does  not  intend  to  do  so  in 
the  futiua. 

8.  Acacia  will  continue  to  administer 
Account  B.  and  will  fulfill  all 
continuing  obligations  under  the  life 
contracts  in  accordance  with  the  terms 
of  such  contracts. 

'9.  Acacia  represents  that  it  will  send 
a  letter  to  all  variable  life  insurance 
contract  owners  informing  them  of  the 
submission  of  this  application  and  their 
right  to  surrender  their  contracts. 

Applifiant’s  Legal  Analysis 

1.  Section  3(c)(1)  of  the  1940  Act 
excludes  from  the  definition  of  an 
investment  company  any  issuer  whose 
outstanding  securities  are  beneficially 
owned  by  not  more  than  100  persons 
and  does  not  presently  propose  to  make 
a  public  offering  of  its  securities. 
Accoimt  B  meets  the  conditions  of 
section  3(c)(1)  of  the  1940  Act  because 
the  variable  insurance  contracts  of 
Account  B  are  beneficially  owned  by 
less  than  100  persons  and  because 
Applicant  is  not  making  and  does  not 
propose  to  make  a  public  ofiering  of  its 
securities. 
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2.  Account  B  requests  an  order 
pursuaiU  to  section  8(f)  of  the  1940  Act 
declaring  that  it  has  ceased  to  be  an 
investment  company. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretoiy. 

IFR  Doc.  93-5072  Filed  3-4-93;  8:45  am] 
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[Ret.  No.  IC-19301;  International  Series  Ret. 
No.  521;  812-7905] 

The  Brazilian  Investment  Fund,  Inc.; 
Application  for  Exemption 

March  1, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANTS:  The  Brazilian  Investment 
Fund,  Inc. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  10(f)  exempting  applicant 
from  that  section. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  imder  section  10(f)  that 
would  permit  it  to  purchase  securities 
in  underwritten  public  offering  in  the 
Federative  Republic  of  Brazil  during  the 
existence  of  an  underwriting  syndicate 
in  which  an  affiliated  person  of 
applicant’s  subadviser  is  a  principal 
underwriter. 

FILING  DATE:  The  application  was  filed 
on  April  16, 1992  and  amended  on 
August  4, 1992  and  January  19, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  26, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant,  c/o  Donald  R.  Crawshaw, 
E^.,  Sullivan  &  Cromwell,  125  Broad 
Street,  New  York,  New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maura  A.  Murphy,  Senior  Attorney,  at 


(202)  272-7779  or  Jeremy  N. 

Rubenstein,  Assist^t  Director  at  (202) 
272-3023  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants*  Representations 

1.  Applicant,  a  Maryland  corporation, 
is  a  non-diversified  closed-end 
management  investment  company 
registered  imder  the  Act.  Its  investment 
objective  is  to  seek  long-term  capital 
appreciation  through  investment 
primarily  in  equity  securities  of 
Brazilian  companies.  Applicant’s  policy 
is  to  invest  at  least  80%  of  its  net  assets 
in  equity  securities  of  Brazilian 
companies  that  are  registered  with  the 
Commissao  de  Valores  Mobiliarios  (the 
“Brazilian  Securities  Commission”)  and 
that  have  securities  listed  on  the 
Brazilian  stock  exchanges  or  traded  in 
organized  over-the-counter  markets.  The 
balance  of  applicant’s  investments, 
which  are  short-term  in  nature  pending 
investment  or  reinvestment  in  Brazilian 
equity  securities  and  for  working  capital 
purposes,  generally  consist  of  U.S. 
dollar-denominated  and  Brazilian 
cruzeiro-denominated  debt  securities 
and.  to  the  extent  permitted  by 
applicable  law,  related  repurchase 
agreements.  Applicant  is  subject  to  an 
investment  policy,  which  cannot  be 
changed  wiffiout  the  approval  of  a 
majority  if  its  outstanding  voting 
securities,  requiring  that  applicant  not 
invest  more  than  25%  of  its  total  assets 
in  a  combination  of  securities  not  listed 
on  a  Brazilian  stock  exchange  and 
repurchase  agreements  having  a 
maturity  greater  than  seven  days.  At 
Deceml^r  31. 1992,  applicant’s 
aggregate  net  assets  were  approximately 
$46,687,000. 

2.  Applicant’s  investment  adviser  is 
Morgan  Stanley  Asset  Management,  Inc. 
(the  “Adviser”),  a  wholly-owned 
subsidiary  of  Morgan  Stanley  Group  Inc. 
Applicant’s  Brazilian  investment 
adviser  is  Unibanco  Consultoria  de 
Investimentos  S/C  Ltda.  (the  “Brazilian 
Adviser”),  a  subsidiary  of  Unibanco- 
Uni4o  de  Bancos  Brasilieros  S.A. 
(“Unibanco”),  a  bank  organized  under 
the  laws  of  Brazil.  Pursuant  to  a 
Brazilian  advisory  agreement  ivith 
applicant,  the  Brazilian  Adviser 
funiishes  to  the  Adviser  such  statistical 
and  other  factual  information  and 
advice  regarding  economic  factors  and 
trends  in  Brazil  as  the  Adviser,  on 
applicant’s  behalf,  requests.  Such 


information  and  advice  may  include 
recommendations,  in  accordance  with 
the  applicant’s  investment  objective, 
policies,  and  restrictions,  as  to 
investments  in  specific  Brazilian 
securities. 

3.  Pursuant  to  a  BraziUan 
management  agreement  and  a  Brazilian 
custody  and  asset  administration 
contract  with  applicant  and  the  Adviser. 
Unibanco  acts  as  applicant’s  Brazilian 
custodian  and  furnishes  to  applicant 
and  the  Adviser  such  administrative 
services  and  assistance  as  are  required 
to  be  furnished  by  a  Brazilian 
administrator  pursuant  to  regulations 
promulgated  by  the  Brazilian  National 
Monetary  Council  and  as  the  Adviser, 
on  applicant’s  behalf,  may  reasonably 
request.  Such  services  include  effecting 
the  registration  of  applicant’s  foreign 
capital  with  the  Central  Bank  of  Brazil, 
processing  remittances  of  earnings, 
capital  gains,  and  returns  of  invested 
capital,  paying  applicable  withholding 
tax  on  remittances,  handling  the 
bookkeeping  of  applicant’s  portfolio, 
and,  pursuant  to  the  Adviser’s 
instructions  and  supervision,  managing 
applicant’s  cash  position  in  Brazil. 

4.  Under  Brazilian  law,  new  issues  of 
equity  and  debt  securities  may  be 
underwritten  only  by  investment  banks, 
brokerage  firms,  and  securities  dealers 
registered  with  the  Brazilian  Securities 
Commission.  Unibanco  is  a  commercial 
and  investment  bank  and  frequently  acts 
as  lead  manager  or  co-manager  for 
underwritten  public  offerings  of  both 
debt  and  equity  securities.  Applicant 
wishes  to  participate  in  underwritten 
public  offerings  of  securities  in  Brazil  in 
which  Unibanco  or  an  affiliated  person 
of  Unibanco  acts  as  a  principal 
underwriter. 

Applicant’s  Legal  Analysis 

1.  Section  10(0  of  the  Act  prohibits  an 
investment  company  from  purchasing 
securities  from  any  member  of  an 
underwriting  syndicate  in  which  an 
affiliated  person  of  its  investment 
adviser  participates  as  a  principal 
imderwriter.  Unibanco  is  an  affiliated 
person  of  the  Brazilian  Adviser  within 
the  meaning  of  section  2(a)(3).  Thus, 
applicant  is  prohibited  firom  purchasing 
securities  from  any  member  of  an 
underwriting  syndicate  in  which 
Unibanco  or  any  of  its  affiliates  is  a 
principal  underwriter. 

2.  Rule  lOf-3  exempts  securities 
purchases  from  section  10(0  under 
specified  circumstances.  Under 
paragraph  (a)(1)  of  rule  lOf-3.  the 
securities  must  be  part  of  an  issue 
registered  under  the  Securities  Act  of 
1933  (the  “Securities  Act”).  Applicant 
invests  in  equity  securities  of  Brazilian 
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companies.  If  such  securities  are  not 
offm^  publicly  in  the  United  States, 
they  are  not  required  to  be  registered 
under  the  Securities  Act,  and  thus  do 
not  satisfy  paragraph  (a)(1)  of  rule  lOf- 

3.  Applicant  believes  that,  except  for  the 
registration  requirement  of  paragraph 
(a)(1),  its  purchases  of  Brazilian 
securities  in  underwritten  public 
offerings  can  satisfy  the  conditions  of 
rule  lOf-3. 

3.  The  public  offering  of  equity 
securities  in  Brazil  generally  requires 
prior  approval  from  the  corporate 
issuer’s  shareholders.  Resolutions 
approving  issuance  and  public  offering 
usually  are  adopted  at  a  general  meeting 
of  sha^olders.  Such  resolutions  must 
contain  the  terms  and  conditions  of  the 
offering  and  the  underwriting,  including 
the  issue  price  to  the  public  and  the 
justiHcation  therefor,  the  underwriting 
spread,  the  offering  procedure,  and  any 
provisions  relating  to  preemptive  rights. 

4.  Brazilian  law  requires  lustration 
of  equity  securities  being  offered  to  the 
public.  The  Brazilian  Sei^rities 
Commission  reviews  and  analyzes  the 
offering  document,  and  may  deny 
registration  if  it  considers  the  proposed 
issuance  to  be  unfeasible  or  otherwise 
not  advisable.  In  addition,  after  granting 
registration,  the  Brazilian  Securities 
Commission  may  suspend  such 
registration  and  public  offering  if  it 
uncovers  fraud  or  determines  that  the 
offering  is  not  being  conducted  in 
compliance  with  Brazilian  securities 
laws. 

5.  Brazilian  law  also  requires  that  a 
corporation  publicize  an  offering  of 
equity  securities  for  at  least  two  days  in 
the  applicable  state  official  gazette  and 
in  newspapers  in  prescribed  locations. 
The  Brazilian  Securities  Commission 
prescribes  the  contents  of  the  published 
announcement,  which  must  include  the 
number,  kind,  and  description  of  the 
securities,  the  price  to  the  public,  and 
the  offering  procedure.  Su^ 
information  may  not  differ  from  the 
information  in  ^e  offering  document 
filed  as  part  of  the  registration  process. 
All  publications  promoting  a  public 
offering  must  be  approved  by  the 
Brazilian  Securities  Commission  before 
use,  and  may  be  used  only  after  the 
Brazilian  Senirities  Commission  has 
granted  rmistration  of  the  issue. 

6.  Brazilian  law  generally  provides 
preemptive  rights  to  existing 
shareholders  unless  a  corporation’s  by¬ 
laws  expressly  waive  them.  When  there 
are  preemptive  rights,  existing 
shareholders  must  be  informed  of  the 
details  of  the  offering  by  publication  as 
described  above.  Existing  shareholders 
have  a  minimum  of  30  days  in  which  to 
subscribe  for  the  securities  in 


proportion  to  their  holdings. 
Unsubscribed  shares  remaining  at  the 
end  of  the  exercise  period  may  be 
offered  again  to  shareholders  for  a 
shorter  period,  generally  five  or  ten 
days.  If  the  corporation’s  by-laws 
expressly  exclude  preemptive  rights,  a 
corporation  nevertheless  may  offer  the 
shares  first  to  existing  shareholders, 
giving  them  a  priority  to  subscribe  for  a 
short  period,  usually  two  days.  At  the 
end  of  the  period  for  exercising 
preemptive  rights  or  priorities,  the 
unsubscribed  shares  are  offered  to  the 
public  for  subscription,  by  again 
publishing  the  announcement  described 
above. 

7.  Applicant  asserts  that  the 
publication  requirement  ensures  that  a 
public  offering  will  be  truly  public. 
Further,  applicant  believes  tnat  the 
publication  requirement,  together  with 
the  general  existence  of  preemptive 
rights,  facilitates  offerings  to  a  wide 
group  of  offerees.  ’There  is  only  one 
public  offering  price  for  all  o^rees, 
including  existing  shareholders  who 
may  be  affiliates  of  the  issuing 
company,  and  the  terms  of  the  offering 
remain  die  same  for  all  offerees 
throughout  the  offering. 

8.  The  public  offering  of  securities  in 
Brazil  can  be  made  through  a  single 
intermediary  or  a  consortium  of 
intermediaries  formed  for  the  purpose  of 
underwriting  the  issue.  A^licants 
believe  that  most  public  offerings  in 
Brazil  are  made  through  consortia  of 
selling  groups  with  designated 
representatives  or  lead  underwriters. 
Such  consortia  must  be  governed  by  a 
contract  or  contracts  that  contain  the 
conditions  and  limits  for  each 
participating  institution  and  grant 
poMwrs  of  representation  by  the 
consortium  members  to  the  leader  or 
leaders  of  the  distribution.  *1110  Brazilian 
Securities  Commission  has  prescribed 
certain  terms  and  provisions  that  all 
underwriting  and  distribution  contracts 
must  contain  at  a  minimum.  In  the  case 
of  a  firm  commitment  underwriting,  any 
and  all  shares  that  are  not  subscrih^  by 
the  public  or  existing  shareholders  by 
the  end  of  the  subscription  period  will 
be  subscribed  by  the  members  of  the 
underwriting  consortium  in  the 
proportion  established  by  the 
consortium  agreement.  As  contemplated 
by  clause  (3)  of  paragraph  (a)  of  rule 
lOf-3,  applicant  is  seeldng  relief  only  to 
the  extent  necessary  to  pvutdiase 
securities  that  are  the  subject  of  an 
agreement  at  agreements  (including  any 
relating  to  assiunption  of  marketing  risk) 
under  which  the  underwriters  are 
committed  to  purchase  all  of  the 
securities  covered  by  such  agreements, 
except  those  purchai^  by  others 


pursuant  to  a  rights  offering,  if  the 
underwriters  purchase  any  hereof. 

Applicant’s  Conditions 

Applicant  agrees  that  any  order 
granting  it  an  exemption  firam  section 
10(f)  so  that  it  may  purchase  Brazilian 
securities  in  underwritten  public 
offerings  in  which  Unibanco  or  its 
affiliates  participate  as  principal 
underwriters  will  be  subject  to  the 
following  conditions: 

1.  With  the  exception  of  paragraph 
(a)(1)  of  the  rule  lOf-3,  all  other 
conditions  set  forth  in  rule  lOf-3  will  be 
satisfied. 

2.  ’The  Brazilian  securities  subject  to 
section  10(f)  will  be  piurchased  in  a 
public  offering  conducted  in  accordance' 
with  the  laws  of  Brazil. 

3.  The  Brazilian  securities  subject  to 
section  10(f)  will  be  listed  on  a  Brazilian 
stock  exchange. 

4.  Applicant  will  only  purchase 
securities  of  Brazilian  issuers  that  have 
made  available  to  prospective 
purchasers  financial  statements,  audited 
in  accordance  with  the  laws  of  Brazil, 
for  the  two  years  prior  to  the  purchase. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-5071  Filed  3-4-93;  8:45  am) 
Btuma  cooe  mo-oi-M 


[Ral.  No.  35-25750] 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935;  Correction 

March  1. 1993. 

In  FR  Document  No.  93-4462 
beginning  on  page  11655  for  Friday, 
February  26, 1993,  the  release  num^r 
for  Filings  Under  the  Public  Utility 
Holding  Company  Act  of  1935  was 
incorrectly  stated  as  35-25744.  ’The 
correct  release  number  is  35-25750. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-5074  Filed  3-4-93;  8:45  am) 
BIUINO  cooe  MIO-Ot-M 


(Release  No.  IC-19300;  Pile  No.  812-8190) 

Northweatem  Mutual  Capital 
Appreciation  Stock  Fund,  Inc.  et  ak; 
Application  For  Exemption 

February  26, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  “Comn^ion”). 
ACTION:  Notice  of  Application  for 
Exemption  tmder  the  Investment 
Company  Act  of  1940  (the  “Act”). 
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APPUCAKTS:  Northwestern  Mutual 
Capital  Appreciation  Stock  Fund,  Inc. 

(the  “Sto<^  Fund”),  Northwestern 
Mutual  Index  500  Stock  Fund,  Inc.  (the 
“Index  Fund”),  The  Northwestern 
Mutual  Life  Insxirance  Company 
(“Northwestern”),  NML  Variable 
Annuity  Account  B  (“Account  B”),  and 
Northwestern  Mutual  Investment 
Services,  Inc.  (“NMIS”). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  17(b)  from  the 
provisions  of  sections  17(a)(1)  and 
17(a)(2)  of  the  Act. 

SUMMARY  OP  APPLICATION:  Applicants 
seek  an  order  that  would  permit  the 
Stock  Fund  to  merge  into  the  Index 
.  Fund,  which  is  an  affiliate  of  the  Stock 
Fund,  and  would  allow  the  divisions  of 
Account  B  that  invest  in  those  funds  to 
combine. 

FILING  DATES:  The  application  was  filed 
on  November  20, 1992  and  amended  on 
February  2, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ffie  SEC  by  5:30  p.m.  on 
March  23, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  The  Northwestern  Mutual 
Life  Insurance  Company.  720  East 
Wisconsin  Avenue.  Milwaukee, 
Wisconsin  53202.  . 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Christopher  Sprague,  Senior  Counsel, 
at  (202)  504-2802,  or  Michael  V.  Wible, 
Special  Counsel,  at  (202)  272-2060, 
Office  of  Insurance  Products.  Division  of 
Investment  Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  Application 
is  available  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  Northwestern  is  a  mutual  life 
insurance  company  that  was  organized 
by  a  spiecial  act  of  the  Wisconsin 
L^islature  in  1857.  Northwestern  is 
licensed  to  do  business  as  a  life 


insurance  company  in  all  states  and  the 
District  of  Columbia,  and  has  offered 
variable  annuity  contracts  since  1969. 

2.  Currently,  Northwestern  operates 
three  variable  annuity  separate 
accounts,  including  Account  B.  Account 
B  was  established  in  1968  as  a  separate 
investment  account  of  Northwestern 
pursuant  to  the  Wisconsin  separate 
account  provisions,  and  is  registered 
under  the  Act  as  a  imit  investment  trust. 
Account  B  is  the  separate  account  used 
for  all  variable  annuity  contracts  ofiered 
by  Northwestern,  except  for  contracts 
offered  to  tax-qualified  corporate 
pension  and  profit-sharing  plans  and 
HR-10  plans.  The  contracts  issued  by 
Account  B  are  individual  deferred  and 
immediate  variable  annuities.  Each  of 
Northwestern’s  separate  accounts 
consists  of  six  divisions,  and  invests  its 
assets  entirely  in  shares  of  six 
corresponding  mutual  funds  organized 
by  Northwestern. 

3.  The  Stock  Fund  and  the  Index 
Fund  are  Maryland  corporations  that  are 
registered  under  the  Act  as  open-end 
management  investment  companies. 

The  Stock  Fund's  investment  objective 
is  to  achieve  long-term  appreciation  of 
capital,  by  selecting  investments  that 
reasonably  can  be  expected  to  share  in 
the  growth  of  the  nation’s  economy  over 
an  extended  period.  The  Index  Fund 
seeks  to  replicate  the  performance  of  the 
Standard  and  Poor’s  500  Composite 
Stock  Price  Index  by  acquiring  the 
stocks  that  compose  that  index.  Shares 
of  the  Stock  Fund  and  the  Index  Fund 
are  registered  under  the  Securities  Act 
of  1933  (the  “Securities  Act”),  and  are 
offered  only  to  Northwestern  and  its 
variable  annuity  separate  accounts.  As 
of  October  31, 1992,  57%  of  the  Stock 
Fund’s  outstanding  shares  and  62%  of 
the  Index  Fund’s  outstanding  shares 
were  owned  by  Account  B. 

4.  NMIS  is  a  wholly-owned,  second- 
tier  subsidiary  of  Northwestern,  and  is 
the  investment  adviser  to  each  of  the 
mutual  funds  (including  the  Stock  Fund 
and  the  Index  Fund)  that  sell  their 
shares  to  Northwestern’s  separate 
accounts.  NMIS  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  and  is 
a  registered  broker-dealer  under  the 
Securities  Exchange  Act  of  1934. 

5.  On  August  6, 1992,  the  directors  of 
the  Stock  Fund  and  Index  Fimd 
unanimously  adopted  resolutions 
approving  in  principle  a  proposal  to 
combine  the  Stock  Fimd  into  the  Index 
Fund  on  or  about  May  1, 1993.  The 
principal  purposes  of  the  combination 
are  to  eliminate  the  redundancy  caused 
by  the  similarity  of  the  two  funds’ 
investment  objectives,  reduce 


management  and  transaction  costs,  and 
improve  investment  performance. 

6.  On  November  5, 1992,  the  directors 
of  the  Stock  and  Index  Funds  approved 
the  form  of  an  Agreement  and  Plan  of 
Reorganization  (the  “Agreement”)  to  be 
executed  by  both  funds.  The  Agreement 
provides  that  on  the  closing  date,  the 
Stock  Fvmd  will  transfer  all  of  its  assets 
to  the  Index  Fund  in  exchange  for 
shares  of  the  Index  Fund  having  an 
aggregate  net  asset  value  equal  to  the 
aggregate  value  of  the  net  assets 
acquired  from  the  Stock  Fund.  For 
purposes  of  the  transaction,  the  assets 
and  liabilities  of  the  Stock  Fund  and  the 
Index  Fimd  will  be  valued  as  of  the 
close  of  trading  on  the  New  York  Stock 
Exchange  on  the  business  day  next 
preceding  the  closing  date  in 
accordance  with  the  valuation 
procedures  described  in  the  funds’ 
registration  statements.  Thereafter,  the 
Stock  Fund  will  distribute  the  Index 
Fund  shares  to  the  Stock  Fund 
shareholders  in  exchange  for  their  Stock 
Fund  shares,  on  a  pro  rata  basis.  Tbe 
Index  Fund  shares  issued  in  the 
transaction  will  be  registered  under  the 
Securities  Act  on  Form  N-14. 
Northwestern  will  pay  all  expenses  of 
the  funds  attributable  to  the  proposed 
combination. 

7.  A  special  meeting  of  the  Stock 
Fund  shareholders  is  planned  to  occur 
in  April,  1993  to  vote  on  the  proposed 
combination.  Prior  to  the  meeting, 
Northwestern  will  solicit  voting 
instructions  from  the  Account  B 
variable  annuity  contract  owners  and 
payees  whose  values  are  allocated  to  the 
Stock  Fund,  and  Northwestern  will  vote 
the  Account  B  shares  in  accordance 
with  the  instructions  it  receives,  as 
required  by  the  provisions  of  the 
Account  B  variaole  annuity  contracts. 
The  Stock  Fund  shares  held  by  Account 
B  for  which  no  voting  instructions  are 
received  will  be  voted  in  the  same 
proportions  as  those  shares  for  which 
instructions  are  received. 

8.  The  rest  of  the  Stock  Fund  shares 
are  held  by  variable  annuity  separate 
accounts  funding  contracts  for  tax- 
qualified  corporate  pension  and  profit- 
sharing  plans  and  HR— 10  plans.  These 
separate  accounts  are  not  investment 
companies^  reason  of  section  3(c)(ll) 
of  the  Act.  The  employee  plans  that 
hold  the  contracts  funded  by  these 
separate  accounts  are  subject  to  The 
Employee  Retirement  Income  Security 
Act  of  1974  (“ERISA”)  requirements, 
which  generally  provide  that  assets  of 
the  plans  must  be  administered  solely  in 
the  interest  of  plan  participants  and 
beneficiaries.  According  to  Applicants, 
ERISA  has  been  interpreted  by  its 
administrators  and  the  courts  to  mean 
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that  proxies  fw  securities  held  as  plan 
assets  must  be  voted  in  accordance  with 
ERISA  fiduciary  concepts.  The  Stock 
Fund  shares  held  for  the  pension 
separate  accounts  are  not  plan  assets  as 
such  because  the  plan  holds  contracts 
issued  by  the  pension  separate  accounts 
rather  than  shares  of  the  Stock  Fund.^ 
Applicants  state,  however,  that  the 
policy  of  ERISA  sug^ts  that  the  Stock 
Fund  shares  shouldbe  voted  based  on 
the  intelligent  exercise  of  discretionary 
authority  on  behalf  of  plan  participants 
and  beneficiaries.  Northwestern  intends 
to  vote  the  Stock  Fund  shares  held  for 
these  pension  separate  accounts  in  favor 
of  the  proposed  transaction. 

9.  Applicants  represent  that  in 
accordance  with  Maryland  General 
Corporation  Law.  the  proposed  merger 
will  not  take  place  unless  it  has  been 
approved  by  the  afiirmative  vote  of  at 
least  two-thirds  of  the  outstanding 
shares  of  the  Stock  Fund.  In  addition. 
Applicants  represent  that  they  will  not 
proceed  with  implementation  of  the 
proposal  unless  the  proposal  also 
receives  the  support  of  at  least  two- 
thirds  of  the  Account  B  shares. 

10.  In  addition  to  the  required 
approval  by  the  Stock  Fund 
shareholders,  the  Agreement  provides 
that  the  funds  must  receive  from  the 
Commission  the  requested  order  of 
exemption,  and  must  receive  an  opinion 
of  tax  counsel  to  the  effect  that  the 
combination  of  the  funds  will  qualify  as 
a  tax-fiee  reorganization  under  the 
Internal  Revenue  Code  of  1986. 

11.  Simultaneously  with  the 
combination  of  the  Stock  Fund  into  the 
Index  Fund,  Northwestern  will  make 
conforming  changes  in  Account  B  and 
the  other  variable  annuity  separate 
accounts.  The  separate  account 
divisions  that  invest  in  the  Stock  Fund 
("Stock  Divisions”)  wrill  be  combined 
with  the  divisions  that  invest  in  the 
Index  Fvmd  (“Index  Divisions”).  The 
number  of  units  and  unit  values  for  each 
variable  annuity  contract  participating 
in  a  Stock  Division  at  the  date  of  the 
transaction  will  be  adjusted  to  reflect 
the  relationship  between  the  unit  values 
for  the  Stock  Division  and  the  Index 
Division  at  that  date,  in  a  manner  that 
corresponds  to  the  parallel  transaction 
in  shares  of  the  funds,  and  the  aggregate 
value  of  the  Stock  Division  units 
eliminated  for  each  contract  will  be 
equal  to  the  aggr^ate  value  of  the  Index 
Division  units  thereupon  credited  to  the 
same  variable  annuity  contract. 

12.  Variable  annuity  contract  owners 
and  payees  in  all  of  the  separate 
accounts,  including  the  owners  and 


’  The  application  will  be  amended  during  the 
notioa  period  to  reflect  thia  repreaentalion. 


payees  who  are  not  currentlv  invested 
in  the  Stock  Divisions,  will  be  notified 
of  the  proposed  combination.  All 
contract  owners  and  payees  will  have 
the  opportunity  to  reallocate  amounts 
held  under  the  contracts  among  the 
available  funds,  including  the  tour 
mutual  funds  i^t  are  not  parties  to  the 
transactions.  The  contracts  provide  for  a 
nominal  charge  for  such  transfers,  but 
Northwestern  intends  to  waive  this 
charge  for  the  foreseeable  future. 

Applicants’  Legal  Analysis 

1.  Section  2(a)(3)  of  the  Act  states  that 
an  "affiliated  person”  of  another  person 
means,  among  other  things,  (a)  any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
voter,  5  per  centum  or  more  of  the 
outstanaing  voting  securities  of  such 
other  person,  (b)  any  person  5  per 
centum  or  more  of  whose  outstanding 
voting  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote,  by  such  other 
person,  and  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person.  Because  Account  B  owns  in 
excess  of  five  percent  of  the  shares  of 
each  of  the  Stock  Fimd  and  the  Index 
Fund,  Account  B  and  the  Stock  Fund 
are  "affiliated  persons”  of  each  other 
and  Account  B  and  the  Index  Fund  are 
"affiliated  persons"  of  each  other.  The 
Stock  Fund  and  the  Index  Fund  also 
may  be  deemed  to  be  under  common 
control. 

2.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal  (a)  knowingly  to  sell  any 
security  or  other  property  to  such 
registered  company  or  (b)  knowingly  to 
purchase  fiom  such  registered  company 
any  security  or  other  property.  In  light 
of  the  affiliations  mentioned  above,  the 
sale  of  the  Stock  Fund’s  assets  to  the 
Index  Fund  would  violate  section  17(a). 
/\nalogous  issues  are  presented  at  the 
separate  account  level  if  the  Stock  and 
Index  Divisions  of  Account  B  are 
considered  as  separate  investment 
compmiies  for  the  purpose  of  section  17. 

3.  Rule  17a-8  under  the  Act  permits 
affiliated  registered  investment 
companies  to  merge  under  certain 
conditions,  notwithstanding  the 
prohibitions  of  section  17(a).  One  of 
those  conditions  stipulates  that  the 
investment  companies  be  affiliated 
solely  because  they  share  common 
officers,  directors,  or  a  common 
investment  adviser.  Applicants  believe 
that  the  exemption  provided  by  rule 
17a-8  may  not  be  available  to  them,  in 
that  the  Stock  Fund  and  the  Index  iKind 


may  be  deemed  to  be  affiliated  in  ways 
not  contemplated  by  the  rule. 
Nonetheless,  Applicants  have  complied 
with  rule  17a-8’s  other  conditions. 
Specifically,  the  directors  of  the  Stock 
Fimd  and  the  Index  Fund,  including  a 
majority  of  the  disinterested  directors, 
have  determined  that  the  proposed 
combination  is  in  the  best  interests  of 
the  shareholders  of  the  Stock  Fund  and 
the  Index  Fund,  and  have  approved  the 
form  of  the  Agreement  and  Plan  of 
Reorganization  which  is  to  be  executed 
by  the  Stock  Fimd  and  the  Index  Fund. 

4.  Section  17(b)  of  the  Act  provides 
that  the  Commission,  upon  application, 
shall  grant  an  order  exempting  a 
proposed  transaction  otherwise  barred 
by  section  17(a)  if  evidence  establishes 
that  (a)  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
Act;  and  (c)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Hie  Applicants  contend  that 
the  proposed  transaction  meets  these 
tests. 

5.  In  evaluating  the  proposed 
combination  firom  the  perspective  of 
both  the  Stock  Fund  and  the  Index 
Fund,  and  their  respective  shareholders, 
the  directors  gave  particular  attention  to 
the  duplication  in  the  investments  of 
the  two  funds,  and  the  fact  that  the 
funds  are  made  available  to  the  same 
group  of  offerees  through 
Northwestern’s  variable  annuity 
contracts.  All  of  the  securities  in  which 
the  Index  Fund  invests  are  consistent 
with  the  investment  objectives  and 
policies  of  the  Stock  Fimd.  The 
investment  performance  of  both  funds 
has  correlated  generally  with  the 
performance  of  the  sto^  market  since 
operations  of  the  Index  Fund  began. 

6.  According  to  the  Applicants, 
combining  the  funds  will  result  in 
significant  economies  of  scale  and  cost 
savings  that  will  be  reflected  in  future 
improved  performance.  The  Stock 
Fund’s  total  assets  at  October  31, 1992 
stood  at  $147.4  million.  The  Index 
Fund’s  total  assets  were  $62  million  on 
that  date.  'The  proposed  combination 
will  result  in  a  fund  with  assets  of 
approximately  $207  million  on  a  pm 
forma  basis,  as  of  May  1, 1993.  Certain 
administrative  costs  of  the  fimds  are 
relatively  fixed,  and  will  be  reduced  on 
a  unit  b^s  as  the  funds  are  combined 
into  a  single,  larger  enterprise. 
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7.  Applicants  note  that  the  Index 
Fund,  which  will  survive  the 
combination,  has  inherent  cost 
advantages  over  the  Stock  Fund.  The 
investment  advisory  fee  for  the  Index 
Fimd  is  at  the  annual  rate  of  Vio  of  1% 
of  the  Fund’s  net  assets.  For  the  Stock 
Fund,  the  advisory  fee  is  Vio  of  1%  for 
the  first  $50  million  of  assets.  Vio  of  1% 
for  the  next  $50  million,  and  Vio  of  1% 
for  assets  in  excess  of  $100  million.  For 
1992,  the  Stock  Fund’s  management  fee 
was  .43%  of  its  average  net  assets, 
compared  with  .2%  for  the  Index  Fund. 
The  portfolio  turnover  rate  of  the  Index 
Fund  has  been  substantially  lower  than 
that  for  the  Stock  Fund,  and  this  will 
result  in  reduced  transaction  costs. 

8.  Applicants  believe  that  the 
proposed  combination  of  the  funds  will 
have  no  adverse  tax  consequences  for 
the  funds  or  their  shareholders. 
Northwestern  will  pay  the  cost  of  the 
transaction,  including  the  cost  of 
soliciting  voting  instructions  from 
annuity  contract  owners  and  any  costs 
incurred  by  the  Index  Fimd  in 
liquidating  any  securities  received  from 
the  Stock  Fund  that  are  inconsistent 
with  the  investment  objectives  and 
policies  of  the  Index  Fimd.  There  will 
be  no  dilution  of  any  investor’s  interests 
as  a  result  of  the  transaction. 

9.  Applicants  assert  that  as  a  mutual 
life  insurance  company,  Northwestern 
has  no  reason  to  prefer  one  group  of  its 
contract  owners  over  another  group. 
From  Northwestern’s  perspective,  the 
sole  purpose  of  the  funds  is  to  serve  as 
investment  funding  vehicles  for 
Northwestern’s  variable  annuity 
contracts. 

10.  Applicants  state  that  the 
arguments  favoring  the  proposed 
combination  of  the  funds  apply  with 
equal  persuasive  force  to  the  proposed 
combination  of  the  Stock  and  Index 
Divisions  of  Account  B.  For  each 
variable  annuity  contract  owner  whose 
values  are  invested  in  the  Stock 
Division  of  Account  B,  and  each 
annuitant  receiving  monthly 
installments  on  a  variable  bi^is  from  the 
Stock  Division,  the  number  of 
accumulation  units  or  annuity  units 
credited  to  the  variable  annuity 
contract,  and  the  value  of  each  unit,  will 
be  changed  as  the  Stock  Division  is 
combined  with  the  Index  Division  of  the 
separate  account,  reflecting  the 
respective  unit  values  for  the  divisions 
on  the  date  of  the  transaction.  But  the 
aggregate  value  of  the  units  for  each 
contract  will  be  identical  before  and 
after  the  transaction  takes  place. 
Northwestern  will  pay  all  costs  relative 
to  the  combination  of  the  separate 
account  divisions.  The  combination  of 


the  divisions  will  have  no  adverse  tax 
effects. 

11.  'The  combination  of  separate 
account  divisions  will  give  rise  to 
certain  administrative  cost  savings  for 
Northwestern.  While  these  savings  may 
not  immediately  redound  entirely  to  the 
benefit  of  the  owners  and  payees  of  the 
variable  annuity  contracts, 

Northwestern  is  a  mutual  life  insurance 
company  and  gives  careful 
consideration  to  the  emerging  cost 
experience  of  each  of  its  lines  of 
business.  Applicants  represent  that 
Northwestern  intends  to  reflect 
favorable  cost  experience  ultimately  in 
the  pricing  of  its  variable  annuity 
contracts.  For  the  more  immediate 
future,  the  combination  of  the  Divisions 
will  free  up  certain  resources  now 
required  to  operate  the  Stock  Divisions 
of  the  separate  accounts.  Northwestern 
expects  to  deploy  these  resources  so  as 
to  provide  additional  investment 
options  for  variable  annuity  contract 
owners  and  payees.  Northwestern 
represents  that  the  administration  cost 
savings  will  not  result  in  gains  or  profits 
from  administrative  services  in 
contravention  of  the  provisions  of 
section  26(a)(1)  of  the  Act. 

Conclusion 

For  the  foregoing  reasons.  Applicants 
submit  that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  and  received  by  both  funds, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
party  concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  of  the  funds,  as  recited  in  its 
registration  statement  and  reports  filed 
under  the  Act.  In  addition,  the  proposed 
transaction  is  consistent  with  the 
general  purposes  and  polices  of  the  Act. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-5073  Filed  3-4-93;  8:45  am) 
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[Release  No.  35-25752] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act”) 

February  26, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s}  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application (s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 


transaction(s)  summarized  below.  'The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  22, 1993  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addiess(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  o, 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter 
After  said  date,  the  application(s)  and/ 
or  declaration  (s),  as  filed  or  as  amended 
may  be  granted  and/or  permitted  to 
become  effective. 

Ohio  Power  Company  (79-5886) 

Ohio  Power  Company  (“OPCo”),  301 
Cleveland  Avenue.  SW.,  Canton.  Ohio 
44702,  an  electric  public-utility 
subsidiary  company  of  American 
Electric  Power  Company,  Inc.,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application  under  sections  9(a)  and  10 
of  the  Act. 

By  order  dated  August  31, 1976 
(HCAR  No.  19663),  OPCo  was 
authorized  to  enter  into  an  agreement  of 
sale  (“Agreement”)  with  Marshall 
County,  West  Virginia  (“Coimty”) 
concerning  the  construction, 
installation,  financing  and  sale  of 
pollution  control  facilities  (“Facilities”) 
at  OPCo’s  Mitchell  Generating  Station. 
Under  the  Agreement,  the  County  may 
issue  and  sell  its  pollution  control 
revenue  bonds  (“Revenue  Bonds”)  or 
pollution  control  refunding  bonds 
("Refunding  Bonds”),  in  one  or  more 
series,  and  deposit  the  proceeds  with 
the  trustee  (“Trustee”)  under  an 
indenture  (“Indenture”)  entered  into 
between  the  County  and  the  Trustee. 
The  proceeds  are  applied  by  the  Trustee 
to  the  payment  of  the  costs  of 
construction  of  the  Facilities,  or  in  the 
case  of  proceeds  from  the  sale  of 
Refunding  Bonds,  to  the  payment  of  the 
principal,  premium  (if  any)  and/or 
interest  on  Revenue  Bonds  to  be 
refunded.  The  Agreement  provides  that 
the  Revenue  and  Refunding  Bonds  shall 
have  such  terms  as  shall  be  specified  by 
OPCo. 
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OPCo  was  also  authorized  to  convey 
an  undivided  interest  in  a  portion  of  the 
Facilities  to  the  County,  and  to 
reacquire  that  interest  rinder  an 
installment  arrangement  requiring  OPCo 
to  pay  as  the  pun±ase  price  semi* 
annual  installments  in  such  an  amount, 
together  with  other  monies  held  by  the 
Trustee  under  the  Indenture  for  that 
purpose,  as  to  enable  the  County  to  pay, 
when  due,  the  interest  and  principal  on 
the  Revenue  Bonds.  The  County  has 
issued  and  sold  three  series  of  bonds  in 
connection  with  the  financing  of  the 
Facilities. 

It  is  now  proposed  that  OPCo  will 
effect  the  County’s  issuance  and  sale  of 
its  Series  D  Refunding  Bonds  in  the 
aggregate  principal  amoimt  of  up  to  $35 
million,  the  proceeds  of  which  will  be 
used  to  provide  for  the  early  redemption 
at  a  price  of  100.50%  of  the  $35  million 
aggregate  principal  amount  of 
outstanding  Series  B  Revenue  Bonds, 
7V4%,  June  1,  2008.  The  Series  D 
Refunding  Bonds  will  be  issued  under 
and  secui^  by  the  Indenture  and  a 
third  supplemental  indenture,  will  bear 
interest  semi-annually  at  a  rate  of 
interest  not  exceeding  6.95%  per  annum 
and  will  mature  at  a  date  not  more  than 
thirty  years  from  the  date  of  issuance. 

The  Series  D  Refunding  Bonds  will  be 
subject  to  mandatory  redemption  under 
the  circumstances  and  terms  specified 
iq  the  supplemental  indenture,, 
including,  if  it  is  deemed  advisable,  a 
sinking  ^nd  provision.  In  addition,  the 
Series  D  Refunding  Bonds  may  not,  if  it 
is  deemed  advisable,  be  redeemable  at 
the  option  of  the  County,  in  whole  or  in 
part,  at  any  time  for  a  period  of  up  to 
thirty  years.  OPCo  may  provide  credit 
enhancement  for  the  Series  D  Refunding 
Bonds  in  the  form  of  a  letter  of  credit, 
surety  bond  or  bond  insurance,  and  pay 
any  related  fees. 

Any  discount  from  the  initial  public 
offering  price  of  the  Series  D  Refunding 
Bonds  shall  not  exceed  5%  of  their 
principal  amount  and  the  initial  public 
ofrering  price  shall  not  be  less  than  95% 
of  such  amount.  OPCo  will  not  enter 
into  the  proposed  refunding 
transactions  unless  the  estimated 
present  value  savings  derived  from  the 
net  difference  between  interest 
payments  on  a  new  issue  of  comparable 
securities  and  on  the  securities  to  be 
refunded  is,  on  an  after-tax  basis,  greater 
than  the  present  value  of  all  redemption 
and  issuing  costs,  assuming  an 
appropriate  discount  rate.  The  discount 
rate  used  shall  be  the  estimated  after-tax 
interest  rate  on  the  Series  D  Refunding 
Bonds  to  be  issued. 


(Riio  Valley  Electric  Corporation  (70- 
7969) 

Ohio  Valley  Electric  Corporation 
(“OVEC”),  P.O.  Box  468,  Piketon,  Ohio 
45661,  an  electric  public-utility 
subsidiary  company  of  American 
Electric  Power  Company,  Inc.,  a 
registered  holding  company,  has  filed  a 
post-efrective  amendment  to  its 
application-declaration  under  sections 
6(b)  and  12(c)  of  the  Act  and  Rule  42 
thereunder. 

By  prior  order  dated  July  22, 1992 
(HCAR  No.  25586)  ("Order”)  OVEC  was 
authorized  to  issue  and  sell  short-term 
notes  ("Notes”)  to  various  banks, 
through  December  31, 1994,  in  aggregate 
principal  amounts  not  to  exceed  $25 
million  outstanding  at  any  one  time. 

The  Notes  will  mature  not  more  than 
270  days  after  the  date  of  issuance  or 
renewal,  provided  that  none  will  mature 
later  than  June  30, 1995.  They  will  bear 
interest  at  an  annual  rate  not  greater 
than  the  lending  bank’s  prime 
commercial  rate  in  effect  from  time-to- 
time. 

The  Notes  may  be  sold  under  various 
lines  of  credit  with  different  terms, 
including  rates  at  prime.  OVEC  may  be 
required  to  maintain  separate  or 
additional  compensating  balances  of  not 
greater  than  20%  of  amounts  available 
under  the  lines  of  credit  and  fees  of  up 
to  Vs  of  1%  per  annum  of  such  amounts. 
No  line  of  credit  will  exceed  an  efrective 
cost  of  borrowing  of  125%  of  the  prime 
commercial  rate  in  effect  from  time-to- 
time,  or  not  more  than  8.125%  based  on 
a  prime  rate  of  6.5%.  The  proceeds  of 
the  short-term  debt  incurred  by  OVEC 
will  be  added  to  its  general  funds  and 
used  to  pay  its  general  obligations, 
including  expenditures  incurred  in 
connection  with  payments  for 
purchased  power  from  Indiana- 
Kentucky  Electric  Corporation  (“IKEC”), 
including  IKEC’s  program  to  comply 
with  Clean  Air  Act  Amendments  of 
1990,  and  for  other  corporate  purposes. 

OVEC  now  requests  authority  to  issue 
and  sell  short-term  notes  to  banks, 
through  December  31, 1994,  in  aggregate 
principal  amounts  not  to  exceed  $50 
million  outstanding  at  any  one  time, 
under  the  same  terms  and  conditions  as 
provided  in  the  Order. 

UNITIL  Corporation,  et  al.  (70-8066) 

UNITIL  Corporation  ("UNITIL”),  216 
Epping  Road,  Exeter,  New  Hampshire 
03833,  a  registered  holding  company 
under  the  Act,  together  with  its  wholly- 
owned  subsidiary  companies 
("Subsidiaries”  and  each  a 
"Subsidiary”),  Concord  Electric 
Company  (“Concord”),  1  Maguire 
Street,  Concord,  New  Hampshire  03302, 


Exeter  &  Hampton  Electric  Company 
(“Exeter”),  216  Epping  Road,  Exeter, 

New  Hampshire  03883,  Fitchbiug  Gas 
and  Electric  Light  Company 
(“Fitchburg”),  285  John  Fitch  Highway, 
Fitchburg,  Massachusetts  01420, 

UNITIL  Power  Corp.  (“UNITIL  Power”), 
216  Epping  Road,  ^eter.  New 
Hampshire  03883,  UNITIL  Realty  Corp. 
(“UNITIL  Realty”),  216  Epping  Road, 
Exeter,  New  Hampshire  03883,  and 
UNITIL  Service  Corp.  (“UNITIL 
Service”  and,  together  with  UNITIL  and 
the  other  Subsidiaries,  “Applicants”), 

216  Epping  Road,  Exeter,  New 
Hampshire  03883,  have  filed  a 
declaration  pursuant  to  sections  6(a),  7, 
9(a),  10  and  12(b)  of  the  Act  and 
pursuant  to  Rules  23,  43  and  45 
thereunder. 

UNITIL  requests  authorization 
through  June  30, 1995  to  borrow  up  to 
$15  million  in  short-term  borrowings  on 
a  revolving  basis  under  current  and 
proposed  unsecvired  facilities 
(“Facilities”)  from  different  banks,  all 
with  maturities  of  less  than  nine  months 
from  the  date  of  issuance.  UNITIL 
currently  is  engaged  in  short-term 
borrowings  from  four  banks  under  the 
following  facilities:  A  $6  million  line  of 
credit  from  the  Bank  of  Boston  dated 
June  20, 1992,  a  $3  million  line  of  credit 
from  Shawmut  Bank  N.A.  dated  July  17, 
1992,  a  $3  million  facility  offering 
money  market  rate  loans  with  Shawmut 
Bank  N.A.  dated  July  17, 1992  and  a  $2 
million  demand  note  from  Fleet  Bank — 
New  Hampshire  dated  August  12, 1992. 

Interest  on  loans  made  to  UNITIL 
under  the  Facilities  are  and  would  be 
charged  at  rates  not  to  exceed  the  higher 
of  (a)  the  leading  bank’s  own  base  rate 
and  (b)  fifty  basis  points  over  the 
Federal  Funds  rate.  Additionally, 
certain  loans  under  the  Facilities  may  be 
available  at  money  market  rates,  which 
would  not  be  excess  of  such  lending 
bank’s  base  rate.  Loans  made  under  the 
Facilities  are  and  would  be  prepayable 
at  UNITlL’s  option,  except  for  those 
made  at  money  market  rates  under  the 
current  facilities,  which  are  not 
prepayable.  Loans  that  would  be  made 
under  proposed  facilities  at  money 
market  rates  may  or  may  not  be 
prepayable  at  UNITIL’s  option. 
Commitment  fees  on  unused  fines  under 
the  existing  facilities  range  from  one- 
quarter  of  one  percent  to  three-eighths 
of  one  percent,  except  for  the  above- 
referenced  money  market  facility  from 
Shawinut  Bank  which  carries  no 
commitment  fee.  Commitment  fees  on 
the  proposed  facilities  could  range  up  to 
one-half  of  one  percent. 

Proceeds  from  the  use  of  the  Facilities 
will  be  added  to  the  general  funds  of 
UNITIL  and  the  Subsidiaries  and  will  be 
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used  for  (i)  loans  to  subsidiaries  made 
through  the  Money  Pool  as  described 
below,  (ii)  payment  of  indebtedness,  or 
(iii)  general  piirposes.  None  of  the 
proceeds  shall  he  used  to  finance 
exempt  wholesale  generators  or  foreign 
utility  companies,  as  defined  in  the 
Energy  Policy  Act  of  1992,  without 
Commission  approval. 

Further,  each  Subsidiary  requests 
authorization  through  June  30, 1995  to 
borrow  funds  pursuant  to  formal  or 
informal  credit  fines  (“Subsidiary 
Facilities”)  with  certain  lending 
institutions  up  to  the  following  limits: 
Concord — $5  million;  Exeter-^5 
million;  Fitchburg — $12  million; 

UNITIL  Power— $6  million;  UNITIL 
Realty — $3.5  million;  and  UNITIL 
Service— $1.4  million. 

Obligations  by  a  Subsidiary  to  repay 
loans  made  under  the  Subsidiary 
Facilities  would  be  evidenced  by  notes 
(“Notes”)  which  would  in  all  cases 
mature  not  more  than  270  days  after  the 
date  of  issuance  or  renewal  thereof. 

Each  Note  issued  to  a  lending  bank 
under  one  of  the  Subsidiary  Facilities 
would  bear  an  interest  rate  that  would 
not  exceed  the  higher  of  (a)  such 
lending  bank’s  own  base  rate  and  (b) 
fifty  basis  points  over  the  Federal  Funds 
rate.  Additionally,  certain  loans  under 
the  Subsidiary  Facilities  might  be 
available  at  money  market  rates,  which 
would  not  be  in  excess  of  such  lending 
bank’s  base  rate.  Loans  made  to  a 
Subsidiary  under  the  Subsidiary 
Facilities  would  be  prepayable  at  such 
Subsidiary’s  option,  except  for  those 
made  at  money  market  rates  which  may 
or  may  not  be  prepayable.  Commitment 
fees  on  unused  lines  under  the 
Subsidiary  Facilities  could  range  up  to 
one-half  of  one  percent.  Proceeds  of 
borrowings  by  tne  Subsidiaries  under 
the  Subsidiary  Facilities  would  be  used 
for  the  interim  financing  of  capital 
expenditure  programs,  temporary 
working  capital  needs,  repayment  of 
borrowings  and  preferred  stock 
redemptions. 

UNITIL  and  each  Subsidiary  also 
request  authorization  to  operate  a 
system  money  pool  (“Money  Pool”) 
pursuant  to  the  Cash  Pooling  and  Loan 
Agreement  among  UNITIL  and  each 
Subsidiary  dated  as  of  February  1, 1985, 
as  amended  ("Agreement”).  Under  the 
Agreement,  UNITIL  and  each  Subsidiary 
lend  their  surplus  funds  to  the  Money 
Pool  and  the  Subsidiaries  borrow  these 
surplus  funds  on  a  short-term  basis  for 
up  to  one  year.  UNITIL  participates  in 
the  Money  Pool  only  insofar  as  it  has 
funds  available  for  lending  through  the 
Money  Pool. 

The  Agreement  allows  each 
Subsidiary  access  to  surplus  funds  in 


the  Money  Pool  on  an  equal  footing.  To 
the  extent  total  available  surplus  f^ds 
contributed  to  the  Money  Pool  are 
insufficient  to  meet  the  short-term 
borrowing  needs  of  a  Subsidiary,  the 
Agreement  allows  such  Subsidiary  to 
borrow  proceeds  of  the  Fadlities 
contributed  to  the  Money  Pool  by 
UNITIL  for  that  purpose.  The  aggregate 
principal  amount  of  borrowings  by  a 
Subsidiary  imder  the  Money  Pool 
outstanding  at  any  one  time  through 
June  30, 1995  will  not,  when  taken 
together  with  the  then  outstanding 
obligations  of  such  Subsidiary  under  a 
Subsidiary  Facility,  be  in  excess  of  the 
limit  described  above  for  that 
Subsidia^. 

The  daily  interest  rate  applicable  to 
any  borrowing  of  surplus  funds  by  a 
Subsidiary  pursuant  to  the  Agreement 
will  be  the  daily  rate  in  effect  on 
outstanding  borrowings  loaned  to 
UNITIL  by  its  then-designated  lead  bank 
(“Daily  Rate”).  The  Daily  Rate  on  any 
day  is  the  weighted  average  of  rates  paid 
to  by  UNITIL  to  such  lead  bank  for  loans 
outstanding  on  that  day.  These  rates  are 
and  would  he  (a)  the  higher  of  (i)  such 
lead  bank’s  own  base  rate  and  (ii)  fifty 
basis  points  over  the  Federal  Funds  rate, 
and/or  (b)  money  market  rates  which 
would  not  be  in  excess  of  such  lead 
bank’s  base  rate. 

The  daily  interest  rate  charged  to  a 
Subsidiary  for  a  loan  under  the 
Agreement  funded  by  a  bank  borrowing 
will  equal  the  average  rate  paid  by 
UNITU^  for  all  bank  borrowings  used  on 
any  day  to  meet  the  funding 
requirements  of  the  Money  Pool, 
adjusted  by  the  cost  of  any 
compensating  balances,  commitment 
fees  and  fees  paid  to  banks  to  maintain 
bank  accounts  and  credit  fines  for 
purposes  of  such  borrowings.  The 
individual  rates  making  up  such  average 
rate  paid  by  UNITIL  to  a  bank  are  and 
would  be  (a)  the  higher  of  (i)  such 
bank’s  own  base  rate  and  (ii)  fifty  basis 
points  over  the  Federal  Funds  rate,  and/ 
or  (b)  money  market  rates  which  would 
not  be  in  excess  of  such  bank’s  base  rate. 

All  borrowings  through  the  Money 
Pool  (a)  are  evidenced  on  the  books  of 
each  Applicant  that  is  borrowing  or 
contributing  funds  through  the  Money 
Pool,  (b)  are  repayable  no  later  than  one 
year  after  such  borrowing  was  made  and 
(c)  may  be  prepaid  without  penalty  by 
such  Subsidiary  at  any  time.  The  Money 
Pool  is  administered  at  cost  by  UNITIL 
Service  and  all  costs  of  compensating 
balances,  commitment  fees  and  fees 
paid  to  banks  to  maintain  bank  accounts 
shall  be  charged  to  each  of  UNITIL  and 
each  Subsidiary  pro-rata  based  on  the 
amount  of  funds  borrowed  that 
represent  loans  from  any  of  the  Banks. 


The  Agreement  further  allows  each 
UNITIL  and  each  Subsidiary  to  earn 
interest  on  contributed  surplus  funds 
borrowed  by  another  Subsidiary 
pursuant  to  the  Agreement  at  a  rate 
equal  to  the  Daily  Rate.  Funds 
contributed  to  the  Money  Pool  by  a 
Subsidiary  that  are  not  in  use  funding 
a  loan  to  a  Subsidiary  may  be 
temporarily  invested  in:  (a)  Federally 
insured  savings  accounts  and 
certificates  of  deposit,  (b)  obligations 
issued  or  guaranteed  by  Ae  U.S. 
government  or  an  instrumentality 
thereof,  (c)  obligations  issued  by  any 
state  or  political  subdivision  thereof 
which  are  assigned  at  least  an  “A”  by 
Moody’s  Investor  Service,  Inc. 
(“Moody’s”)  or  “S-1”  by  Standard  A 
Poor’s  Corporation  (“S&P”),  (d)  U.S. 
Treasury  and  other  direct  obligations 
guaranteed  by  the  U.S.  government,  or 
instrumentality  thereof,  imder 
repurchase  agreements,  (e)  commercial 
paper  rated  “P-1”  by  Moody’s  or  S&P, 
or  (f)  such  other  investments  as  are 
permitted  by  section  9(c)  of  the  Act  and 
Rule  40  thereunder.  Surplus  funds 
contributed  by  a  Subsidiary  may  be 
withdrawn  by  that  Subsidiary  at  any 
time. 

Mississippi  Power  Company  70-8127 

Mississippi  Power  Company 
(“Mississippi”),  2992  West  B^ch, 
Gulfport,  Mississippi  39501,  a  wholly 
owned  electric  public-utility  subsidiary 
company  of  The  Southern  Company,  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
sections  6(a).  7, 9(a),  10. 12(c)  and  12(d) 
of  the  Act  and  Rules  42, 44.  50  and 
50(a)(5)  thereunder. 

Mississippi  proposes  to  enter  into  a 
loan  agreement  or  installment  sales 
agreement  at  any  time  on  or  before 
li^ember  31, 1995  in  connection  with 
the  issuance  and  sale  by  public 
instrumentalities  of  one  or  more  series 
of  pollution  control  revenue  bonds 
(“Revenue  Bonds”)  in  an  aggregate 
principal  amount  of  up  to  $50  million. 

If  a  loan  agreement  is  entered  into, 
Mississippi  proposes  to  issue  the  related 
note  under  an  exception  from  the 
competitive  bidding  requirements  of 
Ruel  50  under  subsection  (a)(5). 

The  Revenue  Bonds  will  be  issued  for 
the  financing  or  refinancing  of  the  costs 
of  certain  air  and  water  pollution 
control  facilities  and  sewage  and  solid 
waste  disposal  facilities  at  one  or  more 
of  Mississippi’s  electric  generating 
plants  or  other  facilities  located  in 
various  counties  in  the  State  of 
Mississippi.  It  is  proposed  thaLeach 
such  county  or  its  appropriate 
instrumentality  (“County”)  will  issue  its 
Revenue  Bonds  to  finance  or  refinance 
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the  costs  of  the  acquisition, 
construction,  installation  and  equipping 
of  said  facilities  at  the  plant  or  other 
facility  located  in  its  county  ("Project”). 

It  is  proposed  that  the  Revenue  Bonds 
will  mature  from  one  to  40  years  from 
the  first  day  of  the  month  in  which  they 
are  initially  issued  and  may,  if  it  is 
deemed  advisable  for  purposes  of  the 
marketability  of  the  Revenue  Bonds,  be 
entitled  to  the  benefit  of  a  mandatory 
redemption  sinking  fund  calculated  to 
retire  a  portion  of  me  aggregate 
principal  amount  of  the  Revenue  Bonds 
prior  to  maturity. 

Mississippi  proposes  to  enter  into  a 
Loan  or  Installment  Sale  Agreement 
with  the  County  ("Agreement”) 
pursuant  to  ea(^  issue  of  the  Revenue 
Bonds,  and  Mississippi  may  issue  a 
Note  therefor,  or  the  County  will 
undertake  to  sell  the  related  Project  to 
Mississippi.  The  proceeds  from  the  sale 
of  the  Revenue  Bonds  will  be  deposited 
with  a  trustee  (“Trustee”)  under  an 
indenture  to  be  entered  into  between  the 
County  and  such  Trustee  ("Trust 
Indenture”),  pursuant  to  which  such 
Revenue  Bonds  are  to  be  issue  and 
secured,  and  will  be  applied  by 
Mississippi  to  payment  of  the  Cost  of 
Construction  (as  defrned  in  the 
Agreement)  of  the  Project  or  to  refund 
outstanding  pollution  control  revenue 
obligations. 

The  Trust  Indenture  and  the 
Agreement  may  give  the  holders  of  the 
Revenue  Bonds  the  right,  during  such 
time  as  the  Revenue  Bonds  bear  interest 
at  a  fluctuating  rate,  to  require 
Mississippi  to  purchase  the  Revenue 
Bonds  from  time-to-time,  and 
arrangements  may  be  made  for  the 
remarketing  of  any  such  Revenue  Bonds 
through  a  remarketing  agent. 

Mississippi  also  may  be  required  to 
purchase  the  Revenue  Bonds,  or  the 
Revenue  Bonds  may  be  subject  to 
mandatory  redemption,  at  any  time  if 
the  interest  thereon  is  determined  to  be 
subject  to  federal  income  tax.  Also  in 
the  event  of  taxability,  interest  on  the 
Revenue  Bonds  may  be  effectively 
converted  to  a  higher  variable  or  hxed 
rate,  and  Mississippi  also  may  be 
required  to  indemnify  the  bondholders 
against  any  other  additions  to  interest, 
penalties  and  additions  to  tax. 

In  order  to  obtain  the  beneht  of 
ratings  for  the  Revenue  Bonds 
equivalent  to  the  rating  of  Mississippi's 
first  mortgage  bonds  outstanding  under 
the  indenture  dated  as  of  September  1, 
1941  between  Mississippi  and  Morgan 
Guaranty  Trust  Company  of  New  York, 
as  Trustee,  as  supplemented  and 
amended  (“Mortage”),  Mississippi  may 
determine  to  secure  its  obligations 
under  the  Note  and/or  Agreement  by 


delivering  to  the  Trustee,  to  be  held  as 
collateral,  a  series  of  its  first  mortgage 
bonds  ("Collateral  Bonds”)  issued  under 
an  exception  from  the  competitive 
bidding  requirements  of  Rule  50  under 
subsection  (a)(5)  thereunder.  The 
aggregate  principal  amount  of  the 
Collateral  Bonds  would  be  equal  to 
either:  (ll-The  principal  amount  of  the 
Revenue  Bonds;  or  (2)  the  sum  of  such 
principal  amount  of  the  Revenue  Bonds 
plus  interest  payments  thereon  for  a 
specified  period. 

As  a  further  alternative  to,  or  in 
conjunction  with,  securing  its 
obligations  throogh  the  issuance  of  the 
Collateral  Bonds,  Mississippi  may:  (1) 
Cause  an  irrevocable  letter  of  credit 
(“Letter  of  Credit”)  to  be  delivered  to 
the  Trustee;  and/or  (2)  cause  an 
insurance  company  to  issue  a  policy 
("Policy”)  guaranteeing  the  payment  of 
the  Revenue  Bonds.  In  the  event  that 
either  the  Letter  of  Credit  is  delivered  to 
the  Trustee  or  the  Policy  is  issued, 
Mississippi  may  also  convey  to  the 
County  a  subordinated  security  interest 
in  the  Project  or  other  property  of 
Mississippi  as  further  security  for 
Mississippi’s  obligations  under  the 
Agreement.  However,  in  the  event  that 
Mississippi  is  unable  or  determines  not 
to  issue  the  Collateral  Bonds,  deliver  the 
Latter  of  Credit  to  the  Trustee  or  cause 
the  Policy  to  be  issued,  it  proposes  to  (1) 
convey  to  the  County  a  subordinated 
security  interest  in  the  Project  or  other 
property  of  Mississippi  as  further 
security  for  Mississippi’s  obligations 
under  the  Agreement  and/or  (2) 
guarantee  the  payment  of  the  principal 
of.  premium,  if  any,  and  interest  on  the 
Revenue  Bonds  ("Guaranty”). 
Mississippi  requests  an  exception  from 
the  competitive  bidding  requirements  of 
Rule  50  qnder  subsection  (a)(5)  thereof 
for  the  Collateral  Bonds  and  the 
Guaranty. 

Mississippi  also  proposes  to  issue  and 
sell,  at  any  time  on  or  before  December 
31, 1995:  (1)  One  or  more  series  of  its 
first  mortgage  bonds  (“Bonds”),  having 
a  maturity  of  up  to  40  years  and/pr  (2) 
preferred  stock  (“Preferred”),  in  an 
aggregate  principal  amount  (or  par 
value,  as  the  case  may  be)  of  up  to  $220 
million.  The  Bonds  will  be  issued 
pursuant  to  the  Mortgage,  as  to  be 
further  supplemented,  and  sold  for  the 
best  price  obtainable,  but  for  a  price  to 
Mississippi  of  not  less  than  98%  nor 
more  than  10iy4%  of  the  principal 
amount  thereof,  plus  accrued  interest  (if 
any),  which  may  be  an  adjustable 
interest  rate  determined  on  a  periodic 
basis,  or  a  fixed  interest  rate.  The  Bonds 
may  be  subject  to  a  mandatory  or 
optional  cash  sinking  fund. 
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Mississippi  may  choose  to  enhance 
the  mariietability  of  the  Bonds  by 
purchasing  an  insurance  policy  to 
guarantee  the  payment  when  due  of  the 
Bonds.  It  also  may  be  desirable  that  the 
terms  of  the  Bonds,  or  any  series 
thereof,  provide  for  an  adjustable 
interest  rate  thereon  to  be  determined 
on  a  periodic  basis,  rather  than  a  fixed 
interest  rate.  In  such  event,  it  is 
proposed  that  the  rate  of  interest  on 
such  Bonds  for  an  initial  period  would 
be  a  fixed  rate  per  annum.  Periodically 
thereafter,  the  interest  rate  would  be 
adjusted  by  periodic  auction  or 
remarketing  procedures,  or  in 
accordance  with  a  formula  or  formulae 
based  upon  certain  reference  rates,  or  by 
other  predetermined  methods. 

Mississippi  seeks  authority  to  deviate 
from  the  redemption  and  dividend 
limitation  provisions  contained  in  the 
Commission’s  Statement  of  Policy 
Regarding  First  Mortgage  Bonds  (HCAR 
No.  13105,  February  16, 1956,  as 
amended  by  HCAR  No.  16369,  May  8, 
1969)  (“Statement”)  with  respect  to  the 
issuance  of  the  Bonds.  Specifically, 
Mississippi  requests  authority  to  deviate 
from  the  provisions  of  the  Statement 
with  respect  to  (i)  redemptions  and 
refunding  provisions  by,  for  example, 
providing  refunding  limitations  for 
periods  of  more  than  five  years  or 
prohibiting  redemptions  for  specified 
periods  of  time  (including  as  long  as  the 
life  of  any  series  of  the  Bonds),  and  (ii) 
limitations  on  payment  of  common 
stock  dividends  by,  for  example, 
including  a  less  restrictive  provision  or 
no  such  provision  in  the  supplemental 
indenture  relating  to  a  particular  series, 
all  as  determined  in  li^t  of  market 
conditions  and  other  relevant 
considerations  at  the  time  of  issuance. 

The  Preferred  would  be  issued  at  a 
par  value  ranging  from  $10  per  share  to 
$100  per  share  and  sold  for  a  price  to 
Mississippi  of  not  less  than  100%  of  par 
value.  There  are  currently  1,244,139 
shares  of  Preferred  authorized  and 
Mississippi  proposes  to  increase  the 
authorized  nuniber  of  Preferred  to 
23,144,139  shares.  The  Preferred  would 
carry  either  a  fixed  or  adjustable 
dividend  rate  and  could  be  subject  to  a 
mandatory  or  optional  sinking  fund. 

Mississippi  further  proposes  that  it  be 
authorized  to  effect  arrangements 
involving  the  deposit  by  Mississippi  of 
the  Preferred  with  a  depositary  and  the 
issuance  by  such  depositary  of  receipts 
evidencing  depositary  preferred  shares, 
each  representing  a  specified  fraction  of 
a  share  of  the  Preferred  and  entitling  the 
owner  thereof,  proportionately,  to  all 
the  rights,  preferences  and  privileges  of 
the  Preferred. 
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Mississippi  proposes  to  issue  and  sell 
the  Bonds  and  the  Preferred  under  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under 
subsection  (a)(5)  thereunder,  should 
circumstances  develop  which  make 
such  exception  in  the  best  interest  of 
Mississippi,  its  investors  and 
consumers.  Otherwise.  Mississippi 
proposes  to  issue  and  sell  the  Bonds  and 
Preferred  under  the  competitive  bidding 
procedures  of  Rule  50  of  the  Act  as 
modified  by  the  Ck)mmission’s 
Statement  of  Policy  dated  September  2, 
1982  (HCARNo.  22623). 

Mississippi  may  use  the  proceeds 
fi'om  the  sale  of  the  Bonds  and  the 
Preferred  to  redeem  or  otherwise  retire 
its  outstanding  first  mortgage  bonds, 
pollution  control  bonds  and/or 
preferred  stock,  or  along  with  other 
funds,  to  pay  a  portion  of  its  cash 
requirements  to  carry  on  its  electric 
utility  business. 

Metropolitan  Edison  Company,  et  al. 
(70-8141) 

Pennsylvania  Electric  Company 
("Penelec”),  1001  Broad  Street, 
Johnstown,  Pennsylvania  15907,  and 
Metropolitan  Edison  Company  ("Met- 
Ed”),  2800  Pottsville  Pike,  Muhlenburg 
Township,  Berks  County,  Pennsylvania 
19640,  both  electric  public-utility 
subsidiary  companies  of  General  Public 
Utilities  ^rporation,  a  registered 
holding  company,  have  filed  a 
declaration  under  section  6(a)  and  7  of 
the  Act. 

Penelec  and  Met-Ed  each  mdntain 
insurance  policies  that  provide  coverage 
for  workers  compensation  claims,  as 
required  by  Pennsylvania  law.  The 
insurance  policies  also  provide  liability 
insurance  coverage  for  employee  claims 
made  directly  against  Penelec  or  Met- 
Ed.  Prior  to  January  1, 1993,  the 
insurance  policies  required  the 
insurance  company  to  pay  all  claims 
without  a  deductible  and  to  pay  all 
expenses  and  costs,  including  legal  fees, 
incurred  in  connection  with  ^e 
investigation,  defense  or  settlement  of 
claims. 

Penelec  and  Met-Ed  have  decided  to 
modify  the  insiirance  policies  so  that 
Penelec  and  Met-Ed  are  now  required  to 
pay  a  deductible  for  each  claim,  up  to 
a  specified  maximum  amount  for  all 
claims  in  the  calendar  year,  and  to  pay 
the  expenses  attributable  to  all  claims. 
While  the  insurance  company  would 
continue  to  administer  and  pay  all 
claims  and  expenses  as  they  arise, 
Penelec  and  Met-Ed  would,  on  a 
monthly  basis,  reimburse  the  insurance 
company  for  the  amount  of  each  claim 
paid  up  to  the  deductible  and  all 
expenses  paid  in  such  month. 


In  order  to  secure  their  obligations, 
Penelec  and  Met-Ed  propose  to  enter 
into  certain  letter  of  credit  repayment  or 
reimbursement  agreements  with  banks 
and  to  deliver  to  the  insiirance  company 
irrevocable  bank  letters  of  credit  (“L/ 
Cs")  firom  time  to  time  through 
December  31, 1998.  The  insurance 
company  would  be  entitled  to  draw 
upon  the  L/Cs  in  the  event  that  Penelec 
or  Met-Ed  fails  to  reimburse  the 
insurance  company. 

The  L/Cs  would  expire  not  later  than 
December  31, 1998,  and  would  be  in 
aggregate  face  amount  not  to  exceed  $20 
million,  provided  that  the  L/Cs 
delivered  on  behalf  of  Met-Ed  or 
Penelec  individually  would  not  exceed 
$15  million  outstanding  at  any  one  time. 
Penelec  would  not  be  liable  for  a  draw 
on  an  L/C  delivered  by  Met-Ed,  and  vice 
versa.  Drawings  on  the  L/Cs  would  bear 
an  interest  at  not  more  than  5%  above 
the  bank’s  prime  rate  as  in  effect  firom 
time  to  time.  Penelec  and  Met-Ed  may 
also  be  required  to  pay  annual  letter  of 
credit  fees  which  would  not  exceed  1% 
of  the  face  eunount  of  the  L/Cs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretaiy. 

(FR  Doc.  93-5070  Filed  3-4-93;  8:45  am] 
eaUNQ  CODE  8014-01-M 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  *2623] 

Arizona;  Amendment  #2  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with  a 
Presidential  amendment  dated  February 
9, 1993,  to  expand  the  type  of  incident 
to  include,  in  addition  to  flooding, 
damages  resulting  from  severe  storms 
and  tornadoes  be^nning  on  January  5, 
1993. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
March  22, 1993  and  October  19, 1993 
for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated;  February  17, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc  93-5092  Filed  3-4-93;  8:45  am] 


Callfomla;  Amendment  *1;  Decleration 
of  Disester  Loen  Aree 

The  above-numbered  Declaration  is 
hereby  amended,  effective  February  12, 
1993,  to  include  Humboldt,  Napa,  and 
Santa  Barbara  Counties,  the  City  of  Los 
Angeles,  and  Culver  City  in  the  State  of 
CaUfomia  as  a  disaster  area  as  a  result 
of  damages  caused  by  severe  winter 
storms,  mud  and  rock  slides,  and 
flooding  which  occurred  January  5 
through  January  22, 1993. 

In  addition,  applications  for  economic 
injury  loans  firom  small  businesses 
located  in  the  contiguous  county  of 
Yolo,  California  may  be  filed  until  the 
specified  date  at  the  aforementioned 
location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
April  5, 1993  and  November  3, 1993  for 
economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  23, 1993. 

Bernard  Kalik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-5094  Filed  3-4-93;  8:45  am] 
SaUNO  CODE  «»s-ei-M 

[Declaration  of  Oiaaatar  Loan  Area  #2627] 

Louisiana  and  Contiguous  Counties  in 
Mississippi;  Amendment  #1, 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  February  11. 
1993,  to  include  Iberville,  St.  Tammany, 
Tangipahoa,  and  Vermilion  parishes  as 
a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  January  20, 1993  and 
continuing  through  January  25. 1993. 

In  addition,  applications  for  economic 
injury  loans  fiom  small  businesses 
located  in  the  contiguous  parishes  of 
Cameron,  Jefferson  Davis.  Orleans,  and 
Washington  in  the  State  of  Louisiana, 
and  Amite,  Hancock,  Pearl  River,  and 
Pike  Coimties  in  the  State  of  Mississippi 
may  be  filed  imtil  the  specified  date  at 
the  aforementioned  location. 

The  economic  injury  numbers  are 
784400  for  Louisiana  and  785600  for 
Mississippi. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 


BILUNQ  CODE  M28-0f-M 
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April  3, 1993  and  November  2. 1993  for 
economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Deted;  February  17, 1993. 

Bernard  Knlik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-5093  Filed  3-4-93;  8:45  am] 

BiujNQ  CODE  ae»-ei-ai 


[Declaration  of  Dlaaeter  Loon  Area  #2619] 

New  Jersey;  Amendment  92; 
Declaration  of  Disaster  Loan  ArM 

The  above^unfoered  Declaration  is 
hereby  amended,  ^fective  Febmary  17, 
1993,  to  extend  the  deadline  for  filing 
applications  for  physical  damage.  The 
new  deadline  is  Mmnch  18, 1993. 

The  termination  date  for  filing 
applications  for  economic  injury 
remains  the  close  of  business  on 
September  20, 1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002  and  59008) 

Dated:  February  23, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-5096  Filed  3-4-93;  8:45  am] 
BtujNO  cooE  ms-et-M 


[Declaration  of  Diaaetar  Loan  Area  •2620] 

New  York;  Amendment  #2;  Deciarstion 
of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  February  18, 
1993,  to  extend  the  deadline  For  filing 
applications  for  physical  damage.  The 
new  deadline  is  March  21, 1993. 

The  termination  date  for  filing 
applications  for  economic  injury 
remains  the  close  of  business  on 
September  21, 1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  23, 1993. 

Bernard  Kulik, 

Assistant  Administrator  far  Disaster 
Assistance. 

(FR  Doc.  93-5095  Filed  3-4-93;  8.-45  ami 
MUJNO  COOE  MOS-eMI 


[Declaration  of  Olsaelar  Loan  Area  •2630] 

Pennsylvania,  (and  Contiguous 
Counties  in  New  Jeroeyk  Dedaradon 
of  Disaster  Loan  Area 

Bui±s  County  and  the  contiguous 
counties  of  Lehigh.  Montgomeri . 
Nortnampton.  and  Philadetnhia  m 


Pennsylvania,  and  Burlington, 
Himtei^on,  Mercer,  and  Warren 
Counties  in  New  Jersey  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  a  fire  which  occurred  on 
February  8, 1993  in  the  Robwt  Mtxris 
Apartments  in  Morrisville.  Applications 
for  loans  for  {diysical  damage  may  be 
filed  until  the  dose  of  business  on  April 
26, 1993  and  for  economic  injury  until 
the  close  of  business  on  NovemlMr  23, 
1993  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta,  GA  30308,  or  other 


locally  annoimced  locations. 

The  interest  rates  are: 

For  physical  damage:  Percent 

Homeowners  with  credit  avail¬ 
able  elsewhere  . . 8.000 

Homeowners  without  credit 

available  elsewhere .  4.000 

Businesses  with  credit  available 
elsewhere  ................................  8.000 

Businesses  and  non-profit  mga- 
nizatkms  without  cxe^t 
available  elsewhere  4.000 

Others  (including  non-profit  or¬ 
ganizations)  with  credit  avail¬ 
able  elsewhere .  7.625 

For  economic  Injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  .....  4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  263005  for 
Pennsylvania  and  263105  for  New 
Jersey.  For  economic  injury  the  numbers 
are  785700  for  Pennsylvania  and  785800 
for  New  Jersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  23, 1993. 

Dayton  J.  Watkins, 

Acting  Administrator. 

[FR  Doc.  93-5098  Filed  3-4-93;  8:45  am] 
BUXMO  CODE  Soas-Ol-M 

[Declaration  of  Dlaaeter  Loan  Area  #2632] 

Tennessee;  Declaration  of  Disaster 
Loan  Area 

Loudon  County  and  the  contiguous 
counties  of  Anderson,  Blount,  ICiox, 
McMinn,  Monroe,  and  Roane  in  the 
State  of  Tennessee  cmstitute  a  disaster 
area  as  a  result  of  damages  caused  by 
tornadoes  which  occun^  on  Febni^ 
21, 1993.  Applications  for  loans  bur 
physical  damage  mey  be  filed  until  the 
close  of  business  on  April  26. 1993  and 
for  economic  injury  until  the  close  of 
business  on  Novec^r  24, 1993  at  the 
address  listed  below:  (J.S.  Small 
Business  Administration,  Disaster  Area 
2  Office.  One  Baltimore  Place,  Suite 
100,  Atlanta.  Ca  30308  or  other  locally 
dniiuunced  louHiuti* 

The  interest  -ates  aie 


For  physical  damage:  Percent 

Homeowners  with  credit  avail¬ 
able  elsewhne  . . 8.000 

Homeowners  widiout  credit 

available  elsewhere  ... - 4.000 

Businesses  with  credit  available 

elsewhere  . . 8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit 

available  elsewhere .  4.000 

Others  (including  non-prc^t  or¬ 
ganizations)  with  credit  avail¬ 
able  elsewhere  . . 7.625 

For  economic  injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  .....  4.000 


The  number  assigned  to  this  disaster 
for  phymcal  damage  is  263212  and  fix' 
economic  injury  number  is  787000. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  Felmiary  24, 1993. 

Dayton  J.  Watkins, 

Acting  Administrator. 

(FR  Doc.  93-5097  Filed  3-4-93;  8:45  am] 
BUUNQ  CODE  S02S-01-M 

[Ucwiae  No.  09/D9-0308] 

City  Ventures,  Inc.;  Surrender  of 
License 

Notice  is  hmeby  given  that  City 
Ventures,  Inc.,  120  South  Spauld^g 
Drive,  Suite  320,  Beverly  Hills, 
California  90212  has  surrendered  its 
license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act). 

City  Ventures,  Inc.  was  licensed  by 
the  Small  Business  Administration  on 
June  4, 1982. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privil^es,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  February  18, 1993. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

(FR  Doc.  93-6111  Filed  3-4-93;  8:45  am] 
MUJNO  COOE  a02S-01-M 


[UCMIM  No.  02)02-0088] 

Monmouth  Capitai  Corpondion; 
Licensaa  Surrander 

Notice  is  hereby  given  that  Monmouth 
Capital  Corporation,  125  Wyckoff  Road, 
P.O.  Box  335,  Eatcmtown,  New  Jersey, 
has  surrendered  its  license  to  operate  as 
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a  small  business  investment  company 
under  section  301(c)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Monmouth  Capital 
Corporation  was  licensed  by  the  Small 
Business  Administration  on  May  28, 
1961. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  licensee  was  accepted  on  January 
15, 1993  and  accordingly,  all  ri^ts, 
privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  February  18, 1993. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

(FR  Doc.  93-5112  Filed  3-4-93;  8:45  am) 
BILUNG  CODE  S02S-01-M 


[License  No.  02/02-5532] 

Yuzary  Capital  Funding,  Inc.;  License 
Revocation 

Notice  is  hereby  given  that  License 
No.  02/02-5532  issued  to  Yuzary 
Capital  Funding,  Inc.,  386  Park  Avenue 
South,  New  York,  New  York,  on  October 
19, 1990,  has  been  revoked. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  revocation 
of  the  license  was  effective  on  January 
20, 1993  and  accordingly,  all  rights, 
privileges  and  franchises  derived 
thereform  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  February  24, 1993. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

(FR  Doc.  93-5113  Filed  3-4-93;  8:45  am) 
BILLING  CODE  MnS-01-M 


Public  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  9  a.m.  on 
Monday,  March  22,  through  noon 
Tuesday,  March  23, 1993,  at  the  Small 
Business  Administration  (SBA),  409  3rd 
Street  SW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  members, 
staff  of  the  SBA,  or  others  present. 

For  further  information,  write  or  call 
Judith  Dunn,  SBA,  5th  Fir.,  409  3rd 


Street  SW.,  Washington,  DC  20416, 
telephone  202/205-7301. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

(FR  Doc.  93-5099  Filed  3-4-93;  8:45  am] 
BILUNG  CODE  1028-01-M 


Santa  Ana  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Santa  Ana  District 
Advisory  Council  will  hold  a  public 
meeting  from  9  a.m.  to  11:30  a.m.  on 
Thursday,  April  8, 1993  at  Spring  Valley 
Lake  Country  Club,  13229  Spring  Valley 
Parkway,  Victorville,  California,  to 
discuss  such  matters  as  may  be 
presented  by  members,  stafr  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  John  S.  Waddell,  District  Director, 
U.S.  Small  Business  Administration, 

301  W.  Civic  Center  Drive,  Suite  160, 
Santa  Ana,  California  92703,  (714)  836- 
2494. 

Dated:  February  22, 1993. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

(FR  Doc.  93-5114  Filed  3-4-93;  8:45  am) 
BILUNG  CODE  •02S-<n-M 


[Application  Number:  99000076] 

First  Legacy  Fund,  Inc.;  Application  for 
a  License  To  Operate  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  provisions  of  section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (Act)  (15 
U.S.C.  661,  et  seq.)  has  been  filed  by 
First  Legacy  Fund,  Inc.  (Applicant)  1225 
19th  Street,  NW.,  5th  Floor, 

Washington,  DC  20036,  wi^  the  Small 
Business  Administration  (SBA) 
pursuant  to  13  CFR  107.102  (1992). 

The  proposed  officers,  directors  and 
owner  of  the  Applicant  are  as  follows: 


Name  and  address 

Position 

Percent¬ 
age  of 
owner¬ 
ship 

Robert  C.  McCor- 

Chairman 

100 

mack,  700  New 

of  the 

HampsNre  Averuie 

Board  of 

NW.,  Washington, 

Direc- 

DC  20037. 

tors. 

Nanw  and  address 

Position 

Percent¬ 
age  of 
owner¬ 
ship 

Jonathan  J.  Ledecky, 

President 

0 

1400— 34th  Street 

and  Di- 

NW..  Washington, 
DC  20007. 

rector. 

Dr.  Jaromir  Ledecky. 

Secretary 

0 

Leopoidova  2046, 

and  Di- 

14900  Prague  4, 
Czechoslovakia. 

rector. 

The  Applicant  proposes  to  begin 
operations  with  a  capitalization  of 
$3,000,000  and  will  M  a  source  of 
equity  capital  and  long-term  loan  funds 
for  qualified  small  business  concerns. 

The  Applicant  intends  to  conduct  its 
'business  primarily  in  the  Mid-Atlantic 
region  of  the  United  States. 

Matters  involved  in  SBA’s 
consideration  of  the  applicant  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  applicant 
under  their  management  including 
profitability  and  financial  soundness,  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may.  no  later  than  30  days  from  the  date 
of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
shall  be  addressed  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  Third  St., 
Washington.  EXD  20416. 

A  copy  of  this  notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  the  Washington.  DC  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  February  24, 1993. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

(FR  Doc.  93-5115  Filed  3-4-93;  8:45  am) 
BILLING  CODE  MttS-OI-M 


[Licwise  No.  01/01-0344] 

nrst  New  England  Capital,  LP.;  Rling 
of  an  Application  for  an  Exemption 
Under  Regulation  107.903  Governing 
Conflicts  of  Interest 

Notice  is  hereby  given  that  First  New 
England  Capital,  L.P.  (Licensee),  100 
Pearl  Street,  Hartford,  Connecticut 
06103,  a  Federal  Licensee  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  (the  Act),  has  filed  an 
application  with  the  U.S.  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.903(b)  of  the 
Regulations  governing  small  business 
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investment  companies  (13  CFR 
107.903(b))  for  ai.  exemption  from  the 
provisions  of  the  dted  regulation. 

Subject  to  SBA  approval,  the  Licensee 
proposes  to  provide  funds  to  an 
associate.  Globe  Tidaet  and  Label 
Company  (Globe),  to  be  used  in 
restructuring  a  prior  financing  received 
by  Globe  from  an  entity  which  is  not 
afniiated  with  Globe  or  the  Licensee, 
CTT  Group/Equity  Investments.  Inc. 

The  proposed  financing  is  brou^t 
within  the  purview  of  Section 
107.903(b)  of  the  regulations  solely 
because  Mr.  John  Ramey,  a  director  of 
the  corporate  general  partner  of  the 
Licensee,  is  also  a  director  of  Globe. 

Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3d  Street 
SW..  Washington.  DC  20416. 

A  copy  of  tMs  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  the  cities  of  Warminster. 
Pennsylvania  and  Hartford, 
Connecticut. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  February  18. 1993. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

IFR  Doc  93-5116  Filed  3-4-93;  8:45  am] 
BnjjNQ  CODE  tors-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  February 
26, 1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  48667. 

Date  filed:  February  25, 1993. 

Parties:  Members  the  International 
Air  Transport  Assodaticm. 

Subfect:  TC3  Reso/P  0520  dated 
Dumber  11, 1993  Japan--TC3  resos 
002c(r-l)  002d(r-2)  003q(r-3). 

Proposed  Effective  D^e:  April  1, 

1992. 

Docket  Number:  48668. 

Date  filed:  February  25. 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject.  TC2  Telex  Mail  Vote  616 
Tunisia  to  Middle  East  fares. 

Proposed  Effective  Date:  April  1. 


1983. 

Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Dmsiott. 
(FR  Doc  93-5025  Filed  3-4-93;  8:45  am) 
BHUNQ  CODE  4410-CMI 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  February  26, 1993 

The  following  Applications  for 
Certificates  of  ^buc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  rmler,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  48664 
Date  Filed:  February  22, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  22, 1993 
Description:  Application  of  Export  Air 
Del  Peru,  S.A.,  pursuant  to  section 
402  of  the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  a  Foreign 
Air  Carrier  Permit  authorizing  it  to 
engage  in  (a)  scheduled  foreign  air 
transportation  of  property  and  mail 
between  Lima.  Peru  and  Miami, 
Florida  pursuant  to  the  Air 
Transport  Services  Agreement 
between  the  United  States  and  Peru 
dated  December  16. 1986  and  (b) 
charter  foreign  air  transportation  of 
property  and  mail  between  Peru 
and  the  United  States. 

Phyllis  T.  Kaylor, 

Cbie/,  Documentary  Services  Division. 

(FR  Doc.  93-5026  Filed  3-4-93;  8:45  am] 
nUMG  CODE 


Coast  Guard 
[CGO  93-008] 

Rasponsa  Exercise  Workshops 

AGENCY:  Coast  Guard.  DOT. 
action:  Notice. 

SUMMARY:  The  Cfoast  Guard  will  conduct 
a  series  of  four  workshops  covering 
various  topics  to  solicit  comments  from 
the  public  and  to  serve  as  an  open 
forum  for  the  discussion  of  response 


exerdsas  for  Area  CootingBDcy  Plans 
and  vessel  and  facility  response  plans. 
Members  of  FederaL  State,  and  local 
agmdes,  and  the  public  are  invUed  to 
participate  and  provide  wal  or  written 
commttits.  This  notice  aimounces  the 
dates,  times,  locations,  format  and 
topics  for  the  series  of  workshc^s. 

DATES:  Comments  should  be  sulmiitted 
by  October  31. 1993.  Hie  four 
workshops  are  scheduled  for  April  2 
(Tampa.  FL).  May  6  and  7  (Washin^on, 
DC).  July  1  and  2  (Washington.  DC),  and 
August  5. 1993  (WashingtcHi,  DC). 
Individuals  interested  in  attending  the 
public  workshops  should  contact  LCDR 
Rhae  Giacoma,  as  further  explained  in 
SUPPLEMENTARY  INFORMATION,  at  least  7 
calendar  days  before  the  workshop  is 
held,  and  indicate  which  workshop(s) 
they  wish  to  attend. 

ADDRESSES:  Written  comments  may  be 
either  mailed  to  COMMANDANT  (G- 
MEP-4),  room  2100,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0(X)l,  Attn: 
LCDR  I^ae  Giacoma,  or  delivered  to  the 
moderator  at  any  of  the  workshops. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Rhae  Giacoma,  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection  (G-MEP-4),  (202)  267-2616. 

SUPPLEMENTARY  INFORMATION: 
Background  Information 

In  accordance  with  the  requirements 
of  the  Clean  Water  Act  (33  U.S.C  1321 
et.  seq.),  as  amended  by  the  Oil 
Pollution  Act  of  1990  (Pub.  L  101-380) 
(the  Act),  Area  Committees  comprised 
of  Federal,  Stale  and  local  government 
representatives  have  been  established 
throughout  the  country  and  are  in  the 
process  of  developing  Area  Contingency 
Plans  for  response  to  oil  and  hazardous 
substance  spills  within  their  area  of 
responsibility.  The  Act  requires  that 
drills  (exercises)  be  conducted  to  assess 
the  efiectiveness  of  these  plans. 

Also,  in  accordance  with  the  Act,  the 
Cfoast  Guard  issued  regulations  on 
February  5, 1993  (58  FR  7330.  7376) 
requiring  owners  or  operators  of  vessels 
and  marine  transpmtation-related 
facilities  to  submit  response  plans  to  the 
Coast  Guard  for  approval.  The  purpose 
of  the  response  plans  is  to  enhance 
private  sector  planning  and  response 
capabilities  to  minimize  the 
environmental  impacts  of  spilled  oil 
The  response  plans  must  identify  a 
planned  exercise  program.  The  prc^ram 
must  include  announced  and 
unannounced  exercises  ccmducted  by 
the  owner  or  operator  of  certain 
facilities  and  vessels  as  necessary  to 
ensure  that  a  response  plan  will 
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function  in  an  emergency.  (33  CFR 
154.1055, 155.1060:  58  FR  7363,  7438). 

In  addition  to  the  Federal  mandates, 
there  are  also  State  requirements  for 
exercises.  To  facilitate  the  coordination 
of  all  exercises,  the  Coast  Guard  is 
conducting  a  series  of  four  workshops  to 
solicit  comments  from  the  public  and  to 
serve  as  an  open  forum  for  discussing 
the  exercise  requirements.  The 
workshops  will  explore  the  various 
elements  that  will  be  involved  in 
developing  a  means  to  assist  the 
response  community  in  complying  with 
the  exercise  requirements. 

The  workshops  will  address,  at  a 
minimum,  the  following  topics: 
Scheduling  and  execution  of  the 
exercises. 

Establishment  of  a  system  to  provide 
“credit”  for  exercise  participation  to 
document  compliance  with  Federal 
and  State  requirements. 

Development  of  a  means  to  evaluate  the 
exercises. 

Development  of  procedures  to  share 
information  obtained  through  the  . 
execution  of  the  exercises. 

Each  workshop  will  address  at  least 
one  of  these  topics.  The  first  workshop 
will  focus  primarily  on  scheduling  and 
execution  of  the  exercises,  but  will  also 
address  other  issues  brought  up  by  the 
workshop  participants.  The  agendas  for 
the  remaining  workshops  will  be 
established  at  the  first  workshop  and 
will  be  published  in  the  Federal 
Register.  Through  the  workshop 
process,  voluntary  guidelines  may  be 
developed  to  assist  all  members  of  the 
response  community,  including  facility 
and  vessel  owners  and  operators,  in 
meeting  the  statutory  goals  and 
requirements. 

Workshop  Format  and  Schedule 

The  workshop  format  will  consist  of 
presentations  by  a  panel,  followed  by 
discussions  and  a  question  and  answer 
period.  Due  to  limited  time,  the  Coast 
Guard  will  limit  the  number  and 
duration  of  panel  presentations.  The 
Coast  Guard  will  select  panel  members 
to  make  the  presentations  in  a  manner 
designed  to  ensurp  the  broadest  possible 
representation  of  viewpoints.  The  Coast 
Guard  specifically  solicits  presentations 
from  representatives  of  the  following 
groups: 

Federal  government. 

State  government. 

Oil  and  hazardous  substance  handling 
facilities. 

Environmental  organiutions. 

Spill  removal  organizations. 

Vessel  owners  and  operators. 

Those  wishing  to  participate  as  a 
panel  member  and  give  an  oral 


presentation  should  submit  their  name, 
address,  organization  represented  (if 
any),  identify  the  specific  workshop  and 
topic,  and  provide  a  summation  of  their 
presentation  at  least  14  days  prior  to  the 
woiicshop,  to  the  address  listed  imder 
ADDRESSES.  Written  comments  may  be 
submitted  at  any  time  prior  to  and  after 
each  workshop,  or  comments  may  be 
submitted  to  the  moderator  at  the 
workshop.  All  comments  should  be 
submitted  priOT  to  October  31, 1993. 

The  workshops  will  be  conducted  in 
an  informal  manner.  Any  changes  to 
locations  or  dates  of  scheduled 
workshops  will  be  aimounced  in  the 
Federal  Register. 

The  public  workshop  schedule  is  as 
follows: 

1.  April  2, 1993;  9  a.m.  to  4  p.m.; 

Hyatt  Regency  Tampa,  Two  Tampa 
Center,  Tampa,  Florida.  Topic — 
Scheduling  and  execution  of  the 
exercises. 

2.  May  6  and  7, 1993;  9  a.m.  to  4  p.m. 
each  day;  Department  of 
Transportation,  Nassif  Building, 

400  7A  St.,  SW.,  Washington,  cic. 

3.  July  1  and  2, 1993;  9  a.m.  to  4  p.m. 
eac^  day;  Department  of 
Transportation,  Nassif  Building, 

400  7&  St.,  SW.,  Washington,  EG. 

4.  August  5, 1993;  9  a.m.  to  4  p.m.: 
Department  of  Transportation, 
Nassif  Building,  400  7th  St.,  SW., 
Washington,  EG. 

Dated:  February  25, 1993. 

A.E.  Henn, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
J^tection. 

[FR  Doc.  93-5133  Filed  3-4-93;  8:45  ami 
BILUNG  CODE  4910-14-M 


Federal  Aviation  Administration 

[Summary  Notice  No.  PE-98-121 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION;  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 


The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  afreet  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  25, 1993. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Elocket  No. _ ,  800 

Independence  Avenue  SW., 

Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  91 5G, 

FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Jeanne  Trapani,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7624. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11.27  of 
Part  11  of  the  Federal  Aviatiem 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  February  26, 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  CounxI  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  23499. 

Petitioner:  Lifetime  Pilots. 

Sections  of  the  FAR  Affected:  14  CFR 
61.118(a). 

Description  of  Relief  Sought:  To  extend 
the  termination  date  of  Exemption  No. 
5068,  which  expires  July  31, 1993,  to 
allow  private  pilots  who  perform 
flight  services  for  Lifeline  Pilots  to  be 
reimbursed  for  their  fuel  expenses. 
Docket  No.:  25091. 

Petitioner:  Allied-Signal  Aerospace 

Company.  _ 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)  (1)  and  (3). 

Description  of  Relief  ^ught:  To  extend 
the  termination  date  of  Exemption  No. 
4830,  which  expires  July  31, 1993,  to 
allow  Allied-Signal  Aerospace 
Company  to  be  eligible  for  issuance  of 
export  airworthiness  approvals  for 
Class  L IL  and  in  products  imder 
Production  Certificate  No.  413,  at 
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Rolls-Royce  Limited  in  East  Kilbride, 
Scotland. 

Dispositions  of  Petitions 

Docket  No.:  24052. 

Pefifjoner;  U.S.  Navy  Flight 
Demonstration  Squadron  (Blue 
Angels). 

Sections  of  the  FAR  Affected:  14  CFR 
91.70  (a)  and  (b);  91.71  (c)  and  (d); 
and  91.79(c). 

Description  of  Relief  Sought/ 
Disposition:To  extend  the 
termination  date  of  Exemption  No. 
4504,  which  permits  the  U.S.  Navy 
Flight  Demonstration  Squadron  (Blue 
Angels)  pilots  to  conduct  airshow 
rehearsals  involving  low  level,  high 
speed,  and  acrobatic  flight,  subject  to 
certain  conditions  and  limitations. 
Grant,  February  12, 1993,  Exemption 
No.  4504C 

Docket  No.:  25731. 

Petitioner.  Experimental  Aircraft 
Association. 

Secfjons  of  the  FAR  Affected:  14  CFR 
45.25  and  45.29. 

.Description  of  Relief  Sought/ 

Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5019,  which  expires  February  28, 

1993,  and  which  allows  the  operation 
of  historic  military  airplanes  with  2- 
inch  high  nationality  and  registration 
marks  located  under  the  horizontal 
stabilizer.  Grant,  February  19, 1993, 
Exemption  No.  5019B 

Docket  No.:  26730. 

Petitioner:  New  York  Helicopter. 

Sections  of  the  FAR  Affected:  14  CFR 
135.244(a)(1). 

Description  of  Relief  Sought/ 

Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5507,  which  expires  February  28, 

1993,  and  which  permits  substitution 
of  at  least  50  hours  of  flight  time  as 
a  Bell  206  helicopter  pilot  in 
command  (PIC)  with  New  York 
Helicopter  (NYH)  in  part  135 
operations,  combined  with  previous 
completion  of  all  operating 
experience  specific  in  §  135.244(a)(1) 
as  PIC  with  NYH  in  the  SK  58T 
helicopter,  to  be  substituted  for  up  to 
no  more  than  3  hours  of  operating 
experience  in  the  Bell  206  helicopter 
as  PIC  with  NYH.  Denial,  February  16, 
1993,  Exemption  No.  5606 

Docket  No.:  27039. 

Petitioner:  William  Ashley  McCullough. 

Sections  of  the  FAR  Affected:  14  CFR 
61.103(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  William  A. 
McCullough  to  be  eligible  for  a  private 
pilot  certificate  prior  to  17  years  of 


age.  Denial,  February  9, 1993, 
Exemption  No.  5601 

(FR  Doc.  93-5121  Filed  3-4-93;  8:45  am] 
WLUNO  CODE  4ei0-1»-« 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Clinton  County  Airport,  Plattsburg,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  fi'om  a  PFC  at  Clinton  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 

(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

OATES:  Comments  must  be  received  on 
or  before  April  5, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address;  Manager  New  York  Airport 
District  Office,  181  South  Franklin 
Avenue,  Room  305,  Valley  Stream,  New 
York  11581. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ralph 
Hensel,  Manager  of  the  Clinton  County 
Airport  at  the  following  address:  Clinton 
County  Airport,  198  Airport  Road, 
Plattsburg,  New  York  12901.  Air  carriers 
and  foreign  air  carriers  may  submit 
copies  of  written  comments  previously 
provided  to  the  Clinton  County  Airport 
under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Brito,  Manager  New  York  Airport 
District  Office,  181  South  Franklin 
Avenue,  room  305,  Valley  Stream,  New 
York  11581,  (Tel.  718-553-1882).  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Clinton  County  Airport  under  the 
provisions  of  Ae  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  29, 1993,  the  FAA 
determined  that  the  application  to 
im{}ose  and  use  the  revenue  from  a  PFC 


submitted  by  The  County  of  Clinton  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  30, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  efl'ective  date:  June  1, 
1993 

Proposed  charge  expiration  date: 
Eiecember  31, 1999 

Total  estimated  PFC  revenues:  $391,058 
Brief  description  of  proposed 
project(s): 

Runway  Crack  Repair 
Reconstruct  Taxi  way  A 
Airport  Signage 
Rehabilitate  Taxiway  B,  C,  D,  F 
Land  Acquisition  R/W  1, 14,  &  19 
Airport  Layout  Plan 
Purchase  Snow  Removing  Equipment 
Expand  Maintenance/ ARFF  Garage 
Access  Road  and  Auto  Parking  (Non- 
Revenue)  Improvements  On  Airport 
Obstruction  Removal 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  All  Air  Taxi/ 
commercial  operators  filing  FAA  form 
1800-31, 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Clinton 
County  Airport, 

Issued  in  Jamaica,  New  York  on  February 
11, 1993. 

Peter  A.  Nelson, 

Assistant  Manager,  Airports  Division,  Eastern 
Region. 

[FR  Doc.  93-5122  Filed  3^-93;  8:45  am] 

BILUNG  CODE  4»10-1>4I 


Maritime  Administration 

Notice  of  Change  of  Name  of  Approved 
Trustee 

Notice  is  hereby  given  that  effective 
January  11, 1993,  The  Connecticut 
National  Bank,  Hartford,  Connecticut, 
changed  its  name  to  Shawmut  Bank 
Connecticut,  National  Association. 
Dated:  March  1, 1993. 
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By  Order  of  the  Maritime  Administrator. 
JaiiMS  E.  Saari, 

Secretary. 

(PR  Doc.  93-5012  Hied  3-4-93;  8:45  am] 
MLLMG  cooe  4ei»-ai-« 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  CoHection 
Requirements  Submitted  to  0MB  for 
Review 

March  1. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  EKl  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0034 
Form  Number:  ATF  F  5000.9 
Type  o/ Beview;  Extension 
Title:  Personnel  Questionnaire- 
Alcohol  and  Tobacco  Products 
Description:  The  information  listed  on 
ATF  F  5000.9,  Personnel 
Questionnaire,  enables  ATF  to 
determine  whether  or  not  an 
applicant  for  an  alcohol  or  tobacco 
permit  meets  the  minimum 
qualifications.  The  form  identifies  the 
individual,  residence,  business 
backgroimd,  financial  sources  for  the 
business  and  criminal  record.  If  the 
applicant  is  found  not  to  be  qualified, 
the  permit  may  be  denied. 
Respondents:  Individuals  or 
households.  Businesses  or  other  fcHT 
profit,  Small  businesses  or  other 
organizations 

Estimated  Number  of  Respondents: 
5,000 

Estimated  Burden  of  Hours  Per 
Respondent:  2  hours 
Frequeny  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 
10,000  hours 

OMB  Number:  1512-0089 
Form  Number:  ATF  P  5100.24  (1637) 
Type  of  Review:  Extension 
Title:  Application  for  a  Basic  Permit 
Under  the  Federal  Alcohol 
Administration  Act 

Description:  ATF  F  5100.24  (1637)  is  an 
application  for  basic  a  permit  for 


beverage  distilled  spirits  plants  and 
bonded  wineries.  The  issuance  of 
basic  permits  to  distillers,  and  wine 
producers  is  required  by  the  Federal 
Alcohol  Administration  Act  The 
permit  identifies  persons  entitled  to 
engage  in  operations  and  the  location 
and  extent  of  operations. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or  other 
organizations 

Estimated  Number  of  Res^ndents:  150 
Estimated  Burden  Hours  Per 
Respondent:  2  hours,  54  minutes 
Frequency  ^  Response:  On  occasion 
Estimated  Total  neporting  Burden:  435 
hours 

OMB  Number.  1512-0117 
Form  Number.  ATF  F  5620.7  (2147) 
T^e  of  Review.  Extension 
Title:  Claim  for  Drawback  of  Tax  on 
Cigars,  Cigarettes,  Cigarette  Papers 
and  Cigarette  Tubes 
Description:  ATF  F  5620.7  documents 
that  cigars,  cigarettes,  cigarette  papers 
and  tubes  were  shipped  to  a  foreign 
cmmtry,  Puerto  Rico  or  the  Virgin 
Islands,  and  that  the  tax  was  alroady 
paid  on  these  products.  ATF  F  5620.7 
is  used  as  the  claim  filed  by  a  person 
who  paid  the  tax  to  claim  a  drawback 
for  the  tax  that  has  already  been  paid. 
Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  288 
Estimated  Burden  Hours  Per 
Respondent:  30  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  144 
hours 

OMB  Number.  1512-0190 
Form  Number.  ATF  F  5100.11 
Type  of  Review.  Extension 
Title:  Withdrawal  of  Spirits,  Denatured 
Spirits,  or  Wines  for  Exportation 
(Supplemental) 

Description:  ATF  F  5100.11  is 
completed  by  exporters  to  report  the 
withdrawal  of  spirits,  denatured 
spirits,  and  wines  from  internal 
revenue  bonded  premises,  without 
payment  of  tax  for  direct  exportation, 
transfer  to  a  foreign  trade  zone, 
customs  manufacturers  bonded 
warehouse  or  customs  bonded 
warehouse  or  for  use  as  supplies  on 
vessels  or  aircraft. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or  other 
organizations 

Estimated  Number  of  Respondents:  300 
Estimated  Burden  Hours  Per 
Respondent:  1  hour 
Frequency  of  Response:  On  Occasion 
Estimated  Total  Reporting  Burden: 
6,000  hours 

OMB  Number.  1512-0198 
Form  Number.  ATF  REC  5110/03 — ^ATF 
F  5110.28 


Type  of  Review.  Extension 
Title:  Distilled  Spirits  Plant  (DSP) 
Processing  Reovds  and  Report 
Description:  The  information  collected 
is  necessary  to  account  for  and  verify 
the  processing  of  distilled  spirits  in 
bond.  It  is  us^  to  audit  plant 
operations,  monitor  industry  activities 
for  the  efficient  allocation  of 
personnel  resources  and  the 
compilation  of  statistics. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or  other 
organizations 

Estimated  Number  of  Respondents:  136 
Estimated  Burden  Hours  Per 
Respondent  2  hours 
Frequency  of  Response:  Monthly 
Estimated  Total  Reporting  Burdfen: 

3,944  hours 

OMB  Number:  1512-0200 
Form  Number:  ATF  F  5110.31 
Type  of  Review:  Extension 
Title:  Application  and  Permit  to  Ship 
Puerto  Rican  Spirits  to  the  United 
States  Without  Payment  of  Tax 
Description:  ATF  F  51 10.31  is  used  to 
allow  a  person  to  ship  spirits  in  bulk 
into  the  U.S.  The  form  identifies  the 
person  in  Puerto  Rico  from  where 
shipments  are  to  be  made,  the  person 
in  the  U.S.  receiving  the  spirits, 
amount  of  spirits  to  be  shipped  and 
the  bond  of  the  U.S.  person  to  cover 
taxes  on  such  spirits. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or  other 
organizations 

Estimated  Number  of  Respondents:  20 
Estimated  Burden  Hours  Per 
Respondent:  75  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  450 
hours 

OMB  Number:  1512-0207 
Form  Number:  ATF  REC  5110/04 — ATF 
F  5110.43 

Type  of  Review:  Extension 
Title:  Distilled  Spirits  Plant  (DSP) 
Denaturation  Records  and  Reports 
Description:  The  information  cmlected 
is  necessary  to  account  for  and  verify 
the  denaturation  of  distilled  spirits.  It 
is  used  to  audit  plant  operations, 
monitor  the  industry  for  the  efficient 
allocation  of  personnel  resources,  and 
compile  statistics  for  government 
economic  planning. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or  other 
organizations 

Estimated  Number  of  Respondents:  93 
Estimated  Burden  Hours  Per 
Respondent:  1  hour 
Frequency  of  Response:  Monthly 
Estimated  Total  Reporting  Buraen: 
1,116  hours 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
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Tobacco  and  Firearms,  room  3200, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  OfRce  of  Management  and 
Budget,  room  3001,  New  Executive 
OfTme  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

IFR  Doc.  93-5079  Filed  3-4-93:  8:45  am) 

BILUNG  CODE  MIO-SI-M 


Public  Infonnation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  1, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfHcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
*1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number:  1510-0024. 

Form  Number:  FMS  1503. 

Type  of  Review:  Extension. 

Title:  Return  Notice  of  Claim  Against 
the  United  States  for  the  Proceeds  of 
a  Government  Check. 

Description:  This  form  is  used  to  return 
an  incomplete  claim  form  to  the 
claimant  (payee)  who  has  submitted  a 
formal  claim  against  the  Government 
for  the  proceeds  of  a  Treasury  check, 
alleging  that  its  negotiation  was 
unauthorized  or  it  was  presented  for 
payment  bearing  a  forg^ 
endorsement. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
9,500. 

Estimated  Burden  Hours  Per  Response: 
8  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  475 
hours. 

Clearance  Officer:  Jacqueline  R.  Perry, 
(301)  344-8577,  Financial 


Management  Service,  3361-L  75th 
Avenue,  handover,  MD  20785. 

OMB  Reviewer.  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  ^ecutive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  93-5080  Filed  3-4-93;  8:45  am) 
BILUNG  CODE  4ai»-aS-«l 


Public  Infonnation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  1, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0301 
Form  Number:  Letter  1117(c) 

Type  (ff  Review:  Revision 
Title:  Confirmation  Letter 
Description:  It  is  necessary  to  directly 
communicate  with  taxpayers  and/or 
other  knowledgeable  parties  to  obtain 
verification  of  information  such  as  the 
correct  amount  of  tax  due.  returns 
filed,  etc.  Response  information  is 
used  to  determine  the  accuracy  of  tax 
and  general  ledger  accounts,  etc. 
Affected  public:  Taxpayers 
Respondents:  Individuals  or 
households.  State  or  local 
governments.  Farms,  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions. 
Small  businesses  or  organizations 
Estimated  Number  of  Respondents: 
4,200 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  burden:  1,050 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 


room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  93-5078  Filed  3-4-93;  8:45  am] 

BiLUNO  CODE  4S30-01-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  1, 1993 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  rmder  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
suhmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clemance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0056. 

Form  Number:  Form  1023  and  Form 
872-C. 

Type  of  Review:  Revision. 

Title:  Application  for  Recognition  of 
Exemption  Under  Section  501(c)(3)  of 
the  Internal  Revenue  Code  (1023) 
Consent  Fixing  Period  of  Limitation 
Upon  Assessment  of  Tax  Under  Section 
4940  of  the  Internal  Revenue  Code  (872- 
C). 

Description:  Form  1023  is  filed  by 
applicants  seeking  Federal  income  tax 
exemption  as  organizations  described  in 
section  501(c)(3).  IRS  uses  the 
information  to  determine  if  the 
applicant  is  exempt  and  whether  the 
applicant  is  a  private  foimdation.  Form 
872-C  extends  the  statute  of  limitations 
for  assessing  tax  under  section  4940. 

Respondents:  Non-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  49,772. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
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Form 

Recordkeeping 

Learning  about  the  law  or  the  form 

Preparing,  and 
sending  the  form 
toiRS 

1093  Partu  1  to  IV  . 

fK  hrs  . 

4  hrs.,  31  min  . 

8  hrs.,  1  min. 

1093  Sch  A  . 

7  hrs  ,  10  min  . 

7  min. 

1093  Rch  R  . 

4  hrs.;  47  .  . 

30  min . . . 

36  min. 

1023  Sch.  C . 

fi  hrs  ,  1  min  . 

35  min . 

43  min. 

1093  5toh  n . 

4  hrs  ,  4  min  . 

42  min . 

47  min. 

1023  Sch.  E . 

9  hrs.,  90  min  . 

1  hr.,  5  min  . 

1  hr,  17  min. 

1023  Sch.  F  . 

9  hrs.,  38  min  . 

9  hrs  ,  S3  min  . 

3  hrs.,  3  min. 

1023  Sch.  G  . 

9  hrs.,  38  min  . 

21  min. 

1023  Sch.  H . 

1  hr,  RS  mim  . 

49  min . , . 

46  min. 

1023  Sch.  1  . 

3  hrs.,  35  min . 

4  min. 

ift79-n  . 

1  hr.,  98  min  . 

24  min . 

26  min. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,788,309  hours. 
OMB  Number:  1545-0200. 

Form  Number:  IRS  Form  5307. 

Type  of  Review:  Revision. 

Title:  Application  for  Determination 
for  Adopters  of  Master  or  Prototype, 
Regional  Prototype  or  Volume  Submitter 
Plans. 

Description:  This  form  is  filed  by 
employers  or  plan  administrators  who 
have  adopted  a  master  or  prototype  plan 
approved  by  the  IRS  National  Office  or 
a  regional  prototype  plan  approved  by 
the  IRS  District  Director  to  obtain  a 
ruling  that  the  plan  adopted  a  qualified 
under  Internal  Revenue  Code  (IRC) 
sections  401(a)  and  501(a).  It  may  not  be 
used  to  request  a  letter  for  a  multiple 
employer  plan. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  39,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping  .  10  hours,  46  minutes. 

Learning  about  the  5  hours,  58  minutes, 
law  or  the  form. 

Preparing  the  form  ..  9  hours,  12  minutes. 
Ck)pying,  assem-  48  minutes, 

bling,  and  sending 
the  form  to  the 
IRS. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,042,470  hours. 

OMB  Number:  1545-0817. 

Regulation  ID  Number:  EE-28-78 
Final. 

Type  of  Review:  Extension. 

Title:  Inspection  of  Applications  for 
Tax  Exemption  and  Applications  for 
Determination  Letters  for  Pension  and 
Other  Plans. 

Description:  Internal  Revenue  Code 
section  6104  requires  applications  for 
tax  exempt  status,  annual  reports  of 
private  foundations,  and  certain 
portions  of  returns  to  be  open  for  public 
inspection.  Some  information  may  be 


withheld  from  disclosure.  IRS  needs 
information  to  comply  with  requests  for 
public  inspection  of  the  above-named 
documents. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Non-profit 
institutions.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
51,070. 

Estimated  Burden  Hours  Per 
Respondent:  14  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
12,018  hours. 

Clearance  Officer:  Garrick  Shear, 

(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  93-5081  Filed  3-4-93;  8:45  amj 
numo  CODE  ssso-oi-m 


Customs  Service 

Application  for  Recordation  of  Trade 
Name:  “U.S.  Rope” 

ACTION:  Notice  of  application  for 
recordation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  section  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "U.S.  Rope,” 
used  by  United  States  Rope  Company,  a 
corporation  organized  under  the  laws  of 
the  State  of  California,  located  at  709 
Hamilton  Avenue,  Menlo  Park, 
California  94025. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  the 
sale  of  rope  and  other  cordage. 


including  rope  made  of  polypropylene, 
nylon,  polyester.  Mylar,  and  blended 
materials;  they  are  of  three-stranded 
twisted  and  of  braided  construction. 

The  merchandise  is  manufactured  in  the 
United  States. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  May  4, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue, 
NW.,  (Franklin  Court),  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue,  NW.,  (Franklin  Court), 
Washington,  DC  20006  (202-482-6960). 

Dated:  February  24, 1993. 

John  F.  Atwood, 

Chief,  Intellectual  Property  Rights  Branch. 
(FR  Doc.  93-5141  Filed  3-4-93;  8:45  am] 
BILUNQ  CODE  4«20-0»-M 


Application  for  Recordation  of  Trade 
Name:  “United  States  Rope” 

ACTION:  Notice  of  application  for 
recordation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "United  States 
Rope,”  used  by  United  States  Rope 
Company,  a  corporation  organized 
under  the  laws  of  the  State  of  California, 
located  at  709  Hamilton  Avenue,  Menlo 
Park,  California  94025. 
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The  application  states  that  the  trade 
name  is  used  in  connection  with  the 
sale  of  rope  and  other  cordage, 
including  rope  made  of  polypropylene, 
nylon.  pol)ioster.  Mylar,  and  blended 
materials;  they  are  of  three-stranded 
twisted  and  of  braided  construction. 

The  merchandise  is  manufactured  in  the 
United  States. 

Before  final  action  is  taken  on  the 
application,  ctmsideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

OATES:  Comments  must  be  received  on 
or  before  May  4, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch.  1301  Constitution  Avenue, 

NW..  (Franklin  Court),  Washington,  OC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue,  NW.,  (Franklin  Court). 
Washington.  DC  20006  (202^2-6960). 

Dated:  February  24, 1993. 

John  F.  Atwood,  . 

Chief,  lateUectual  Property  Rights  Branch. 

IFR  Doc.  93-5143  Filed  3-4-93;  8:45  ami 
BtUJNG  COOC  4SS0-«>-M 


Application  for  Recordation  of  Trade 
Name:  “United  States  Rope  Company" 

ACTKM:  Notice  of  application  for 
recordation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5. 1946,  as  amended  (15  U.S.C 
1124),  of  the  trade  name  “United  States 


Rope  Company,"  used  by  United  States 
Rope  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  California, 
located  at  709  Hamilton  Avenue,  Menlo 
Park,  California  94025. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  the 
sale  of  rope  and  other  cordage, 
including  rope  made  of  polypropylene, 
nylon,  polyester.  Mylar,  and  blended' 
materials;  they  are  of  three-stranded 
twisted  and  of  braided  construction. 

The  merdiandise  is  manufactured  in  the 
United  States. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recitation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  apphcation  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  May  4, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue, 

NW.,  (I^anklin  Court).  Washington,  £)C 
20006. 

FOR  FURTHER  MFORMAT10N  CONTACT*. 

Delois  P.  Cooper.  Intellectual  Property 
Rights  Branch.  1301  Constitution 
Avenue.  NW.,  (Franklin  Court). 
Washington.  DC  20006  (202)-482- 
6960). 

Dated:  February  24, 1993. 
lofan  F,  Atwood, 

Qiief,  Intellectual  Property  Rights  Branch. 

IFR  Doc  93-5144  Filed  3-4-93;  8:45  am) 
BIUJNC  CODE  4a2(Ma-M 


Application  for  Recordation  of  Trade 
Name:  “U.S.  ROPE  CO.," 

ACTION:  Notice  of  application  for 
recordation  of  trade  name. 


SUMMARY:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5. 1946,  as  amended  (15  U.S.C 
1124),  of  the  trade  name  “U.S.  Rope 
Co.,"  used  by  United  States  Rope 
Company,  a  corporation  organized 
imder  the  laws  of  the  State  of  California, 
located  at  709  Hamilton  Avenue,  Menlo 
Park,  California  94025. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  the 
sale  of  rope  and  other  cordage, 
including  rope  made  of  polypropylene, 
nylon,  polyester.  Mylar,  and  blended 
materials;  they  are  of  three-stranded 
twisted  and  of  braided  construction. 

The  merchandise  is  manufactured  in  the 
United  States. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  May  4, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service. 
Attention,  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue. 

N.W,  (Franklin  Court),  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectuel  Property 
Rights  Branch,  1301  Constitution 
Avenue,  NW.,  (Franklin  Court), 
Washington  D.C.  20006  (202-482-6960). 

Dated:  February  24, 1993. 

John  F.  Atwood, 

Chief,  Intellectual  Property  Rights  Branch. 

(FR  Doc.  93-5142  Filed  3-4-93;  8:45  am) 
BILUNO  CODE  4820-02-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE;  Commission  Meeting, 
10:00  a.m.,  Thursday,  March  4, 1993. 
LOCATION;  Room  556,  Westwood 
Towers,  5401  Wastbard  Avenue, 
Bethesda,  Maryland. 

STATUS;  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

FY  J 994  Budget 

The  Commission  will  consider  issues 
related  to  the  budget  for  Fiscal  Year  1994. 

*The  Commission  decided  on  March  1, 
1993  that  agency  business  required 
scheduling  this  meeting  without  the  normal 
seven  day  notice. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda,  MD.  20207  (301)  504-0800. 

Dated;  March  1, 1993. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

IFR  Doc.  93-5185  Filed  3-2-93;  4:38  pm) 
BILUNQ  CODE  63S5-01-II 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
March  10, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1  Publication  for  comment  on  proposed 
rulemaking  to  revise  the  Board’s  risk-based 
capital  guidelines  to  implement  Section  305 
of  the  Federal  Deposit  Insurance  Corporation 
Improvement  Act  regarding  concentration  of 
credit  risk  and  the  risks  of  nontraditional 
activities.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0764) 

2.  Publication  for  comment  on  proposed 
rulemaking  to  revise  <he  Board’s  risk-based 
capital  guidelines  to  unplement  Section  305 
of  the  Federal  Deposit  Insurance  Corporation 


Improvement  Act  regarding  interest  rate  risk. 
(Proposed  earlier  for  public  comment;  Docket 
No.  R-0764) 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board’s 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  March  3, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-5311  Filed  3-3-93;  10:27  am) 
aaUNG  CODE 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:30 
a.m.,  Wednesday,  March  10, 1993, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  201h  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  3, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-5214  Filed  3-3-93;  10:27  am) 
BIUJNO  COOE  6210-01-M 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 


TIME  AND  DATE:  10:00  a.m.,  March  15, 
1993. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  last 
meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Congressional  Budget  Office  option  to 
reduce  TSP  matching  contributions. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  AHairs,  (202)  942-1640. 

Dated:  March  3, 1993. 

Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

(FR  Doc.  93-5311  Filed  3-3-93;  3:29  pm) 
HLUNQ  COOE  S760-01-M 


PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Directors’  Meeting 

AGENCY:  Pennsylvania  Avenue 
Development  Corporation. 

ACTION:  The  Pennsylvania  Avenue 
Development  Corporation  announces 
the  date  of  their  forthcoming  meeting  of 
the  Board  of  Directors. 

DATE:  The  meeting  will  be  held 
Wednesday,  Man±  24, 1993,  at  10:00 
a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Pennsylvania  Avenue  Development 
(Corporation,  Suite  1220  North,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901, 
and  is  open  to  the  public. 

Dated:  March  1, 1993. 

M.J.  Brodie, 

Executive  Director. 

(FR  Doc.  93-5298  Filed  3-3-93;  3:25  pml 
BUUNO  CODE  TSSO-OI-M 
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Corrections 


Federal  legieter 

Vol.  SB,  No.  42 
Friday,  March  S,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidentiai,  Rule,  Proposed  Rule, 
afKi  Notice  documeniB.  These  oorrectiorts  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  correctiorts  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewhere  in  the  Issue. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Parts  1901  and  1944 
Rural  Development  Administration 
7  CFR  Part  4284 
RIN0570-A800 

Community  Facility  Loans  and  Grants 

Correction 

In  rule  document  03-1408  beginning 
on  page  5564  in  the  issue  of  FridUy. 


lanuary  22, 1093,  mtdce  the  following 
corrections: 

PART  1901— {CORRECTED] 

L  On  page  5565,  in  the  second 
column,  in  the  ammidatory  instruction 
2.,  in  the  second  line,  “(a)(2)“  should 
read  ’‘(aH20r’. 

PART  1944— {CORRECTED] 

2.  On  page  5566,  in  the  first  column, 
in  paragraph  designation  “(5)".  should 

read  ‘‘(4)**. 

PART  4284— {CORRECTED] 

3.  On  the  same  page,  in  the  third 
column,  in  the  table  of  contents,  in  the 
third  line  from  the  bottom,  “Guide" 
should  read  “Guides". 

Exhibit  A  to  Subpart  E  [Corrected] 

4.  On  page  5569,  in  the  1st  column, 
in  the  13th  line,  “loans"  should  read 
“loan"  and  in  the  16th  line, 
‘signatures"  should  read  “signature". 

BILUNO  COOe  1S0S-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  13 

[FO  Docket  No.  92-206;  FCC  93-33] 

Privatization  of  the  Administration  of 
Examinations  for  Commercial  Operator 
Licenses  and  Clarification  of  Certain 
Rules 

Correction 

In  rule  document  93-3895  beginning 
on  page  9123  in  the  issue  of  Friday, 
February  19, 1993,  make  the  following 
correction: 

§13.7  [Corrected] 

On  page  9124,  in  the  third  column, 

§  13.7(c)(2)  was  omitted  and  should 
appear  as  follows; 

“(2]  Six  Months  Service  Endorsement 
(First  and  Second  Class  Radiotelegraph 
Operator’s  License).” 

BILUNO  CODE  1S<MH)1-0 


Friday 

March  5,  1993 


Part  II 

Department  of 
Agriculture 

Agricultural  Marketing  Service 

7  CFR  Parts  1001,  et  al. 

Milk  in  the  New  England  and  Other 
Marketing  Areas;  Decision  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  Orders;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parte  1001, 1002, 1004, 1005, 
1006, 1007, 1011, 1012, 1013, 1030, 
1032, 1033, 1036, 1040, 1044, 1046, 
1049, 1050, 1064, 1065, 1068, 1075, 
1076, 1079, 1093, 1094, 1096, 1097, 
1098, 1099, 1106, 1108, 1124, 1126, 
1131, 1134, 1135, 1137, 1138, 1139 

[Docket  No.  AO-14-A64.  at  aL;  DA-M>-017] 

RIN  0581-AA37 

Milk  in  the  New  England  and  Other 
Marketing  Areaa;  Declaion  on 
Proposed  Amertdmente  to  Tentative 
Marketing  Agreements  and  Orders 


AGENCY'  Agricultural  Marketing  Service. 
USDA 

ACTION:  Proposed  rule. 


7  CFR  Part 

Matkettng  area 

AO  Noe. 

inni  . 

New  England . . 

AO-14-A64 

1002  _ 

New  York-New  Jeraay 

a6-71-A79 

1004 

Middle  Allarrtic 

AO-160-A67 

1005 

Carolina . 

AO-388-A3 

1006  _ 

Upper  Florida _ 

AO-356-A29 

1007  _ 

Gfltwgbi . 

AO-366-A33 

1011  _ 

Tenneesee  Valley _ 

AO-251-A35 

1012 _ 

Tampa  Bay . . 

AO-347-A32 

1013 _ 

Southeastern  Florida  ... 

AO-286-A39 

1030 _ 

Chicago  Regional - 

AO-361-A28 

1032  _ 

Southern  Illinois-East- 

AO-313-A39 

am  NHssourl. 

IMS . 

Ohio  Valimy . 

AD-166-A60 

1036  - 

Eastern  Ohio-Western 

AO-179-A55 

Permeylvanla. 

1040 _ 

Southern  Michigan  . . 

AO-22&-A42 

1044  _ 

Michigan  Upper  Penin- 

AO-299-A26 

sula. 

1046  _ 

Louisville-Laxingtorv 

AO-123-A62 

Evansville. 

1049 . 

AO-31 9-A38 

1050  _ 

Central  Illinois  _ 

AO-355-A27 

1064  _ 

Greater  Kansas  City 

AO-23-A60 

1065  . 

Nebrasira-Wastem 

AO-86-A47 

Iowa. 

1068 _ 

Upper  Midwest 

AO-178-A45 

1075  _ 

HNs,  South  Da- 

AO-246-A21 

kola. 

1076  . . 

Eastern  South  Dakota  . 

AO-260-A30 

1079 

Imta  . 

AO-295-A41 

1093  . . 

Alabama-West  Florida . 

AO-386^11 

1094  _ 

New  Orteans-Mis- 

AO-10S-A53 

sissippl. 

1096  _ 

Greater  Louisiana _ 

AO-257-A40 

1097  _ 

Memphis,  Tennessee .. 

AO-219-A46 

1096  _ 

NashvWe,  Termessea  .. 

AO-184-A55 

1099  . . 

Paducah,  Kentucky _ 

AO-18S-A45 

1106 - 

Southwest  Plains . . 

AO-210-A52 

1108 _ 

Central  Arkansas _ 

AO-243-A43 

1124 _ 

Pacific  Northwest  _ 

AO-368-A19 

1126 _ 

Tenes  . 

AO-231-A60 

1131  . . 

Central  Arizona  ...» . 

AO-271-A29 

1134 _ 

Western  Colorado _ 

AO-301-A22 

1135 _ 

Southwestern  Idaho- 

AO-38(>-A9 

Eastern  Oregon. 

1137 _ 

Eastern  Coloiado _ 

AO-326-A26 

1138*  _..... 

New  Mexico  West 

AO-335-A36 

Texas. 

1139 _ 

Great  Basin  . . . . 

AO-309-A30 

‘The  Lubbock-Plainview,  Texas  Panhandle  and 
Rio  Qranoe  Valley  Oiden  were  merged  to  form  the 
New  Mexico-Wen  Texas  order,  elfective  December 
1. 1991. 


SUMMARY;  This  final  decision  deals  with 
a  wide  variety  of  industry  proposals  to 
amend  all  Federal  milk  markeiting 
orders.  The  issues  addressed  in  this 
decision  include:  Class  I  (bottling)  and 
Class  n  (soft  products)  milk  prices; 
classification  of  milk  used  in  various 
products;  and  the  treatment  of 
concentrated  and  reconstituted  milk 
under  the  orders.  The  amendments 
adopted  in  this  decision  are  based  on 
evidence  received  at  a  hearing  held  in 
September,  October  and  November 
1990,  at  six  locations,  and  on  exceptions 
and  comments  filed  in  response  to 
Recommended  Dedsion  that  was 
published  in  the  Fedval  Register  on 
November  22, 1991.  Any  ch^ges  fiom 
the  Recommended  Dedsion  are 
discussed  in  the  document.  The 
amendments  adopted  in  this  dedsion 
indude  providing  three  uniform  classes 
of  milk  use  in  all  orders;  and  changing 
the  pricing  of  reconstituted  fluid  milk 
products  made  from  concentrated  milk 
or  nonfrt  dry  milk. 

Referendums  will  be  conduded  in 
eight  markets,  and  dairy  farmer 
cooperatives  vdll  be  polled  in  the 
remaining  32  markets  to  determine 
whether  dairy  farmers  approve  issuance 
of  the  revised  orders. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-4829. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amended  orders  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

These  proposed  amendments  have 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  If  adopted,  this  proposed  action 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 


section  608(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connef:tion 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  frum  the 
order.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 

{irovided  a  bill  in  equity  is  filed  not 
ater  than  20  days  after  date  of  the  entry 
of  the  ruling. 

When  this  proceeding  was  initiated, 
the  Notice  of  Hearing  listed  separately 
the  Lubbock-Plainview,  Texas  (part 
1120);  the  Texas  Panhandle  (p^  1132); 
and  ^o  Crande  Valley  (part  1138) 
orders.  A  hearing  on  a  merger  of  these 
three  orders  was  held  in  D^ember 
1989.  As  a  result  of  that  hearing,  the 
three  orders  were  merged  effective 
December  1, 1991,  under  the  name  of 
the  New  Mexico-West  Texas  order, 
which  is  7  CFR  part  1138.  Therefore,  all 
proposed  order  language  in  connection 
with  this  proceeding  is  in  terms  of  the 
merged  order.  In  this  and  future 
documents  in  this  proceeding,  the  New 
Mexico-West  Texas  order  will  replace 
the  three  orders  named  above. 

Prior  documents  in  this  proceeding; 
Advance  Notice  of  Proposed 
Rulemaking:  Issued  Mar^  29, 1990; 
published  April  3, 1990  (55  FR  12369). 

Notice  of  Hearing:  Issued  July  11, 
1990;  published  July  17, 1990  (55  FR 
29034). 

Extension  of  Time  for  Filing  Briefs 
and  Reply  Briefs:  Issued  Mar^  28, 

1991;  published  April  3, 1991  (56  FR 
13603). 

Recommended  Decision:  Issued 
November  6, 1991;  published  November 
22. 1991  (56  FR  58972). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  December  24, 1991; 
published  January  6, 1992  (57  FR  383). 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  New  England 
and  other  marketing  areas.  The  hearing 
was  held,  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  and  the  applicable  rules  of 
practice  (7  CFR  part  900),  at  Eau  Claire 
Wisconsin;  Minneapolis,  Minnesota;  St. 
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Cloud.  Minnesota;  Syracuse,  New  York; 
Tallahassee,  Florida;  and  Irving,  Texas, 
on  September  5, 1990,  through 
November  20, 1990.  Notice  of  such 
hearing  was  issued  on  July  11, 1990, 
and  published  July  17, 1990  (55  FR 
29034). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  on 
November  6, 1991,  issued  his 
recommended  decision  containing 
notice  of  the  opportimity  to  file  written 
exceptions  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Unoer  the  subheading 
“Background”. 

a.  Three  new  paragraphs  are  added 
after  paragraph  8. 

b.  Paragraph  9  is  revised  by  adding 
three  new  lines  to  the  subsection 
“Federal  and  State  Government 
Witnesses”, 

2.  Under  material  issue  ”1,  Class  I 
milk  pricing  and  related  issues.” 

a.  The  last  sentence  of  paragraph  10 
is  revised  and  two  new  paragraphs  are 
added  following  it 

b.  Fourteen  new  paragraphs  are  added 
after  paragraph  136. 

c.  Four  new  paragraphs  are  added 
after  para^aph  138. 

d.  Twelve  new  paragraphs  are  added 
after  paragraph  140. 

e.  One  new  paragraph  is  added  after 
paragraph  142. 

f.  Two  new  paragraphs  are  added  after 
parag-aph  143. 

g.  Two  new  paragraphs  are  added 
after  paragraph  150. 

h.  Six  new  paragraphs  are  added  after 
para^aph  165. 

3.  Under  material  issue  “2.  Class  I! 
pricing  and  related  issues.”,  three  new 
paragraphs  are  added  after  paragraph 
27. 

4.  Under  material  issue  “3.  Product 
Classification”. 

a.  Paragraph  20  is  revised  and  ten  new 
para^aphs  are  added  following  it 

b.  Paragraph  21  is  revised. 

c.  Eleven  new  paragraphs  are  added 
after  paragraph  21. 

d.  Paragraph  28  is  revised. 

e.  Seven  new  paragraphs  are  added 
afte^aragraph  29. 

f.  Two  new  paragraphs  are  added  after 
para^aph  32. 

g.  Four  new  paragraphs  are  added 
after  paragraph  33. 

h.  Paragraph  34  is  revised. 

i.  Nine  new  paragraphs  are  added 
after  paragraph  36. 

j.  Seven  new  paragraphs  are  added 
after  paragraph  38. 


k.  Two  new  paragraphs  are  added 
after  paragraph  41. 

l.  A  sentence  is  added  to  paramph  42 
and  two  new  paragraphs  are  added 
following  it. 

m.  Six  new  paragraphs  are  added  after 
paragraph  45. 

n.  Eleven  new  paragraphs  are  added 
after  paragraph  47. 

o.  Two  new  paragraphs  are  added 
after  paragraph  49. 

p.  Twelve  new  paragraphs  are  added 
after  paragraph  56. 

5.  Under  material  issue  “4.  Pricing 
concentrated  and  Reconstituted  Milh.” 

a.  Paragraphs  1  and  7  are  revised  and 
4  new  paragraphs  are  added  after 
paragraph  7. 

b.  Paragraphs  18, 19  and  24  are 
revised  and  10  new  paragraphs  are 
added  after  paragraph  24. 

c.  Three  new  paragraphs  are  added 
after  paragraph  35. 

d.  Eleven  paragraphs  are  added  after 
paragraph  37. 

e.  Paragraph  38  is  deleted. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Class  1  milk  pricing  and  related 
Issues; 

2.  Class  n  milk  pricing  and  related 
issues; 

3.  Product  classification;  and 

4.  Pricing  of  concentrated  and 
reconstituted  milk. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof. 

Background 

This  proceeding  was  initiated  in 
response  to  concerns  voiced  by 
midwestem  dairy  farm  groups  about  the 
Federal  milk  marketing  order  program, 
and  particularly  about  those  provisions 
relating  to  Class  I  prices. 

Federal  milk  marketing  orders  classify 
milk  according  to  its  use.  Most  orders 
have  three  classes:  Class  I  includes 
primarily  beverage  milk;  Class  n 
consists  prim£triiy  of  fluid  cream  items 
plus  “soft”  products,  such  as  cottage 
cheese,  ice  cream  and  yogurt.  Class  m 
consists  primarily  of  “hard” 
manufactiired  pr^ucts,  including 
butter,  nonfat  dry  milk  and  hard 
cheeses.  Each  class  has  a  specific  price, 
with  Class  I  being  the  highest.  Class  U 
being  an  intermediate  price  and  Class  m 
being  the  lowest  price. 

Cl^  I  milk  prices  since  the  mid* 
1960‘s  and  early  70*8  have  been 
determined  by  adding  a  market-specific 
Class  1  differential  to  the  Minnesota- 
Wisconsin  (M-W)  price,  which  more 
recently  has  been  for  the  second 


preceding  month.  The  difierentials 
currently  vary  from  $1.20  pm 
himdredwei^t  at  Minneapolis, 
Minnesota,  to  $4.18  per  hundredweight 
at  Miami,  Florida. 

This  b^ic  system  of  pricing  was 
developed  over  a  long  period  of  time. 
Prior  to  Congress’  passage  of  the  Food 
Security  Act  of  1985,  the  Qass  I 
differentials  had  not  been  significantly 
changed  in  nearly  20  years.  However,  on 
May  1, 1986,  Class  I  differential 
increases  mandated  by  Congress  in  the 
Food  Security  Act  of  1985  were 
implemented  in  35  of  the  orders. 

Congress  also  specified  that  none  of  the 
difierentials  could  be  reduced  for  a  two- 
year  period  beginning  May  1, 1986. 
Congress  took  this  action  because  the 
then-current  difierentials,  which 
reflected  a  hauling  cost  of  1.5  cents  per 
hundredweight  per  10  miles,  no  longer 
covered  the  costs  of  hauling  milk. 

The  Class  I  difierential  increases 
implemented  on  May  1, 1986,  varied 
from  $.08  per  hundr^weight  for  the 
Upper  Midwest  order  to  $1.03  per 
hundredweight  for  the  Southeastern 
Florida  order.  Since  then,  increasing 
dissatisfaction  with  the  resulting  Class  1 
pricing  structiire  of  Federal  milk  orders 
has  been  voiced  by  various  Upper 
Midwest  parties.  Others  across  the 
country  also  expressed  various 
criticisms  about  the  program. 

On  March  29, 1990,  the  Secretara 
announced  that  USDA  would  hold  a 
national  hearing  on  milk  marketing 
orders  to  “*  *  *  determine  whether 
reasons  exist  to  change  current  Federal 
milk  orders.”  The  main  issues  at  the 
hearing  would  be:  (1)  Class  I  pricing 
differentials,  (2)  multiple  base  points  for 
pricing,  (3)  pricing  of  reconstituted 
milk,  and  (4)  pricing  of  Class  n  milk. 
Concurrently,  the  Administrator  of  the 
Agricultural  Marimting  Service  issued 
an  Advance  Notice  of  Proposed 
Rulem^ng  inviting  any  interested 
person  to  submit  proposals  on  the  main 
issues.  Proposals  were  to  be  mailed  by 
May  31, 1990. 

A  Notice  of  Hearing  was  issued  on 
July  11, 1990,  setting  forth  70  proposals 
that  would  be  considered  and 
announcing  the  dates  and  locations  of 
the  hearing.  The  hearing  began 
September  5, 1990,  in  l^u  Claire, 
Wisconsin,  and  concluded  on  November 
20, 1990,  in  Irving,  Texas.  Other 
sessions  were  held  in  Minneapolis  and 
St.  Cloud,  Minnesota,  Syracuse,  New 
York,  and  Tallahassee,  Florida.  In  all. 
the  hearing  lasted  43  days  and  produced 
about  10,000  pages  of  transcript.  237 
exhibits,  and  an  estimated  3,000  pages 
of  Officially  Noticed  documents. 

*  About  200  witnesses  participated  in 
the  hearing.  Rather  than  attempting  to 
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detail  or  summarize  the  testimony  of 
each  person  or  organization  we  are 
providing  a  detailed  list  of  hearing 
participants,  except  that  we  have  not 
identified  by  name  some  25  dairy 
farmers  who  testified.  Thiis,  recognition 
of  the  hearing  participants  is  provided 
without  reiterating  who  said  what  in 
regard  to  the  Class  I  and  Class  n  price 
issues.  This  will  aid  in  keeping  this 
document  a  reasonable  len^. 

The  exceptions  filed  by  the  Upper 
Midwest  Federal  Order  Coalition 
(UMFOC)  noted  with  interest  that  while 
certain  state  officials  were  listed  as 
participants,  those  from  Minnesota  and 
Wisconsin  were  not. 

In  response  we  would  point  out  that 
both  the  Minnesota  Department  of 
Agriculture  and  the  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection  were  indicated  as 
hearing  participants  by  being  listed  as 
orsanizations  included  in  UMFOC. 

Nevertheless,  in  this  decision  we  have 
included  additional  parties  \mder  the 
heading  of  “Federal  and  State 
Government  Witnesses”. 

The  following  list  of  hearing 
participants  is  grouped  according  to 
affiliation: 

Dairy  Farmer  Cooperatives  6r  Other  Farmer 
Organizations: 

Agri-Mark,  Inc. 

Alabama  Farmers  Federation 
American  Farm  Bureau  Federation 
Bear  Lake  Milk  Cooperative 
Central  Milk  Producers  Cooperative  (CMPQ, 
consisting  of  the  following  organizations: 
A-G  Cooperative  Creamery,  Alto  Dairy 
Cooperative,  Associated  Milk  Producers 
Inc.,  Golden  Guernsey  Dairy  Cooperative, 
Greenwood  Milk  Producers  Cooperative, 
Independent  Milk  Producers  Cooperative, 
Lake  to  Lake  Cooperative  (a  Division  of 
Land  O’Lakes,  Inc.),  Manitowac  Milk 
Producers  Cooperative,  Mid-America 
Dairymen  Inc.,  Midwest  Dairymens 
Company,  Milwaukee  Cooperative  Milk 
Producers,  Southern  Milk  Sales,  Inc., 
Wisconsin  Dairies  Cooperative,  and 
Woodstock  Progressive  Milk  Producers 
Association. 

Coalition  of  Northeastern  Dairy  Farmers 
(CONE),  consisting  of  the  following 
organizations:  Agri-Mark,  Inc.,  Allied 
Federated  Cooperatives,  Inc.,  Cabot 
Farmers*  Cooperative  Creamery  Company, 
Dairylea  Cooperative,  Inc.,  Eastern  Milk 
Producers  Ccraperative  Association,  Inc., 
Niagra  Milk  Cooperative,  Inc.,  St.  Albans 
Cooperative  Creamery,  Inc.,  Upstate  Milk 
Cooperatives,  Inc.,  and  Regional 
Cooperative  Marketing  Agency,  Inc. 
Darigold  Inc. 

Dairymen’s  Creamery  Association,  Inc 
Farm  Bureau  Federations  of  North  Carolina, 
South  Carolina,  Georgia,  Tennessee,  and 
Virginia 

Farmers  Union  Milk  Marketing  Cooperative 
(PUMMC) 

Land  O'LalcM,  Inc. 


Louisiana  Farm  Bureau 
Lowville  Producers  Dairy  Co-Op 
Maine  Farm  Bureau 
Mid-America  Dairymen,  Inc.  (Mid-Am) 

Milk  Marketing,  Inc  (M^) 

National  Family  Farm  Coalition 
National  Farmers’  Organization  (NFO) 
National  Milk  Producers  Federation  (NMPF) 
New  York  Farm  Bureau 
New  York  State  Grange 
North  Dakota  Milk  Pi^ucers  Association 
and  the  North  Dakota  Dairy  Industries 
Association 

Penn  Marva  Dairymen’s  Federation  (Perm 
Marva),  consisting  of  the  following 
organizations:  Atlantic  Dairy  Cooperative, 
Mid-Atlantic  Division  of  Dairymen,  Inc., 
Maryland  Virginia  Milk  Producers 
Cooperative  Association,  and  Valley  of 
Virginia  Cooperative  Milk  Producers 
Association 

Pennsylvania  Farmers’  Association  Dairy 
Committee 

Pennsylvania  Farmers  Union  and  Northern 
Tier  Milk  Cooperative 
Pennsylvania  State  Grange 
Prairie  Farms  Dairy,  Inc.  (PFD) 

Producers  Equalization  Committee  (PEC), 
consisting  of  the  following  organizations: 
Michigan  Milk  Producers  Association, 
Independent  Cooperative  Milk  Producers 
Association,  and  the  National  Fanners 
Organization 

Rusk  County  (Wisconsin  )  Farm  Bureau 
Southern  Cralition  of  Dairy  Farmers  (SCDF), 
consisting  of  the  following  organizations: 
Associated  Dairy  Farmers,  Inc.,  Associated 
Milk  Producers,  Inc.  (Southern  Region), 
Carolina  Dairies,  Carolina  jersey  Milk 
Producers  Association,  Carolina  Virginia 
Milk  Producers  Association,  Coble  Dairy 
Products  Cooperative,  Ina,  Dairymen,  Inc., 
Edisto  Milk  Producers  Association,  Florida 
Dairy  Farmers  Association,  Gulf  Coast 
Dairymen,  Gulf  Dairy  Association,  Inc., 
Land-O-Sun  Independent  Producers, 
Moimtain  Milk  P^ucers  Association, 
Palmetto  Milk  Producers  Association, 
Piedmont  Milk  Sales,  Inc.,  Southern  Milk 
Sales,  Inc.,  and  Tampa  Independent  Dairy 
Farmers  Association,  Inc. 

Texas  Farm  Bureau 
Texas  Farmers  Union 
United  Dairy  Services 
United  Oneida-Lewis  Milk  Producers 
Upper  Midwest  Federal  Order  Coalition 
(UMWFOC),  consisting  of  the  following 
organizations:  Iowa  Dairy  Products 
Association,  Minnesota  Association  of 
Cooperatives,  Minnesota  Farm  Bureau, 
Minnesota  Farmers  Union,  Minnesota  Milk 
Producers  Association,  Wisconsin  Farm 
Bureau  Federation,  Wisconsin  Farmers 
Union,  Wisconsin  Federation  of 
Cooperatives,  A-G  Cooperative  Creamery, 
Alto  Dairy  Cooperative,  Associated  Milk 
Producers,  Inc.  (Morning  Glory  Farms 
Region),  Associated  Milk  Producers,  Inc. 
(North  Central  Region),  Ellsworth 
Cooperative  Creamery,  Farmers  Union 
Milk  Marketing  Cooperative,  First  District 
Association,  Glencoe  Butter  and  Produce, 
Land  O’Lakes,  Inc.,  Manitowac  Milk 
Producers  Coop,  Milwaukee  Co-op  Milk 
«  Producers,  Plainview  Milk  Products 
Association,  Swiss  Valley  Farms,  Co., 


Wisconsin  Dairies  Cooperative,  Minnesota 
Department  of  Agriculture,  and  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consmner  Protection 

Western  Dairymen  Cooperative,  Inc.  (WDCl) 
Wisconsin  Farm  Bureau  Federation 
Women  Involved  in  Farm  Economics  (WIFE) 

Proprietary  Handlers  &  Handler 
Organizations: 

Americana  Foods,  Inc.,  Momingstar  Foods, 
Inc.,  Blue  Bell  Creameries,  Inc.,  Hunter 
Jersey  Farms,  Inc.,  Hygeia  Dairy  Company, 
Inc.,  and  Pine  State  Creamery  Company 
(Americana  et  al.) 

Anderson-Erickson  Dairy  Company 
Borden  Company 
Dean  Foods  Co. 

Farm  Fresh 
Calloway  Company 
Cold  Star  Dairy 
Hershey  Chocolate,  USA 
Hunter  jersey  Farms,  Inc, 

Kraft  General  Foods,  Inc, 

Kroger  Company 

Lamers  Dairy,  Hansens  Dairy,  Oberweis 
Dairy,  Seeger’s  Dairy,  Inc.,  Stoer  Dairy 
(Lamers  et  al.) 

Lifeway  Foods,  Inc. 

Marigold  Foods 
Malone  &  Hyde  Dairy 

Milk  Industry  Foundation  and  International 
Ice  Cream  Association  (MIF/IICA) 
Momingstar  Foods,  Inc,,  Hunter  jersey 
Farms,  Inc.,  Hygeia  Dairy  Company,  Inc., 
Pine  State  Creamery  Company 
(Momingstar  et  al.) 

Nestle  Foods  Corporation 
Northeast  Ad  Hoc  Federal  Order  Committee 
(NEFOC),  composed  of  the  following 
entities:  Crowley  Foods,  Inc.,  Durling 
Farms,  Farmland  Dairies,  Inc,,  H.P,  Hood, 
Inc.,  Johanna  Dairies,  and  Middlebrook 
Dairy. 

Nutrasweet  Company 
Southern  Foods  Group 
Trade  Association  of  Proprietary  Plants 
(TAPP) 

Turner’s  Dairy 

United  States  Cheesemakers  Association, 
Wisconsin  Cheese  Makers  Association, 
Ohio  Swiss  Cheese  Association,  American 
Producers  of  Italian  Type  Cheese 
Association,  (U.S.  Cheesemakers  et  al.) 
Wells  Dairy 

Individual  Dairy  Farmers: 

A  total  of  25  individual  dairy  farmers 
testified  at  this  hearing.  They  include  2  dairy 
farmers  from  New  York;  3  from 
Pennsylvania;  7  from  Wisconsin;  and  13  from 
Minnesota. 

U.S.  Members  of  Congress,  Governors,  State 
Representatives,  and  Candidates: 

Senator  James  M.  Jeffords,  Vermont 
Steve  Kerr  for  25  members  of  the  House  of 
Representatives  from  the  northeastern 
states  of  the  U,S. 

John  McCann,  New  York  State  Legislator 
Marc  Smith  for  Congresswoman  Louise 
Slaughter,  New  York 

Leslie  Rowan  for  Congressman  Sherwood  L. 
Boehlert,  Now  York 

Jim  O’Connor  for  Congressman  James  T. 
Walsh,  New  York 
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R.  Stephen  Hawley,  New  York  State 
Legislator 

James  Ziegeweid,  Candidate  for  U.S.  House 
of  Representatives,  Wisconsin 
A1  Baldus,  Wisconsin  State  Assemblyman 
Congressman  Steven  Gunderson,  Wisconsin 
Congressman  David  R.  Obey,  Wisconsin 
A1  Zepp  for  Congressman  Robert  W. 

Kastenmeier,  Wisconsin 
Virgil  Roberts,  Wisconsin  State 
Assembl^an 

Senator  Rooert  Kasten,  Wisconsin 
Tommy  Thompson,  Governor  of  Wisconsin 
Brenda  Kettleson  for  Senator  Herb  Kohl, 
Wisconsin 

Congressman  Arland  Stangeland,  Minnesota 
Steve  Wenzel,  Minnesota  State  L^islator 
Sylvester  Uphus,  Minnesota  State  Legislator 

Federal  and  State  Government  Witnesses; 
Carolyn  Liebrand,  Agricultural  Cooperative 
Service,  USDA,  for  the  Economic  Research 
Service,  USDA 

Deputy  Commissioner  of  Agriculture, 
Vermont,  for  the  Commissioner 
Director,  Dairy  Division,  Georgia  Department 
of  Agriculture 

Conunisioner  of  Agriculture,  State  of 
Minnesota 

Counsel  fcM'  the  Minnesota  Department  of 
Agriculture 

Secretary  of  Agriculture,  Trade  and 
Consumer  P^tection,  State  of  Wisconsin 
U.S.  Department  of  Justice,  Antitrust  Division 
Representatives  from  16  Market 
Administrator  Offices  of  the  Agricultural 
Marketing  Service  (AMS),  USDA 

Other  Witnesses: 

Dr.  Robert  E.  Jacobson,  Professor,  Department 
of  Agricultural  Economics,  Ohio  State 
University,  at  the  request  of  Milk 
Marketing,  Inc. 

James  N.  Putnum,  Farm  Credit  Banks  of 
Springfreld,  Massachusetts 
Milo  Olsen,  Retired  County  Agent,  Wisconsin 
Dr.  Emerson  Babb,  Professor,  Food  and 
Resource  Economics  Department, 
University  of  Florida 

Dr.  Jerome  Hammond,  Professor,  Department 
of  Agricultural  and  Applied  Economics, 
University  of  Minnesota 

1,  Class  I  Milk  Pricing  and  Related 
Issues. 

No  changes  should  be  made  in  the 
Class  I  differentials  on  the  basis  of  this 
record.  The  Notice  of  Hearing  contained 
35  proposals  on  the  Class  I  price  issue. 
Four  of  those  (A-1,  A-2,  A-3  and  A-6) 
involved  eliminating  or  reducing 
significantly  the  Ckade  A  and  distance 
differential  components  of  Class  I 
prices. 

Proposals  A-1  and  A-3  involved  the 
Grade  A  difierentials,  while  A-2  and  A- 
6  involved  distance  difierentials.  There 
was  no  sworn  testimony  in  support  of 
proposals  A-3  and  A-6.  Testimony  in 
support  of  proposals  A-1  and  A-2  was 
presented  %  a  witness  for  the 
Department  of  Justice  as  part  of  its 
entire  presentation  on  the  general 
desirability,  in  its  view,  of  deregulating 
the  milk  industry. 


Proposals  A-4  and  A-5  would  merge 
orders  to  result  in  four  to  eight  regional 
orders  of  more  or  less  equal  Class  I 
utilization.  Proposal  A— 4  also  would 
have  based  the  prices  to  be  paid 
producers  on  a  single  site  in  a  milk 
surplus  area  in  eacm  such  region, 
including  adjustments  for  volume, 
market,  and  production  differentials  and 
the  grade  or  quality  of  milk  purchased. 
The  total  amount  of  such  adjustments 
would  be  not  less  than  $1.12  per 
hxmdredweight  of  milk  having  3.5 
percent  milkfet.  There  also  was  no 
sworn  testimony  in  support  of  either  of 
these  proposals. 

Numerous  parties  spoke  in  opposition 
to  all  of  the  proposals  listed  above. 

Proposal  A-7  called  for  eliminating 
the  Class  I  differential  increases 
included  in  the  Food  Security  Act  of 
1985,  or  establishing  a  uniform  system 
of  determining  Class  I  differentials  that 
would  be  fair  to  all  dairy  producers  in 
Federal  orders.  The  latter  concept  alone 
was  proposal  A-8.  There  was  no  sworn 
testimony  in  support  of  either  proposal. 
However,  several  parties  specifically 
opposed  adoption  of  the  proposals 
because  there  was  no  detail  provided  on 
the  notion  of  "fairness”. 

Proposal  A-9  in  the.  Notice  of  Hearing 
called  for  the  Class  I  milk  price  to  be 
tied  to  an  escalator  formula  representing 
the  cost  of  production  plus  a  return  on 
equity  as  well  as  a  true  representative 
figure  for  management.  At  the  hearing, 
a  witness  for  the  proponent 
(Pennsylvania  Farmers  Union)  modified 
the  proposal  to  provide  a  "floor  price” 
on  Class  III  milk  at  $14.00  per 
hundredweight,  which  would  be 
adjusted  for  inflation  twice  a  year.  Also, 
m^ified  Class  I  difierentials  should 
reflect  the  total  cost  of  transportation 
and  be  adjusted  twice  each  year  for 
inflation.  Thus,  the  modified  proposal 
became  similar,  in  concept,  to  proposals 
A-10  (proposed  by  MMI)  and  A-11 
(proposed  by  the  Producers  Equalization 
Committee),  which  pr&posed  basic 
formula  "floor  prices”  of  $10.60  and 
$11.00,  respectively. 

Several  witnesses  testified  on 
proposal- A-9  as  included  in  the  Notice 
of  Hearing,  apparently  unaware  that  the 
proponents  had  modified,  or  would 
modify,  the  proposal.  As  a  result,  there 
was  considerable  testimony  presented 
regarding  the  cost  of  production  for  milk 
in  various  areas.  Although  many 
witnesses  indicated  a  strong  belief  that 
cost  of  production  should  a  factor  in 

determining  Class  I  milk  prices  under 
Federal  orders,  no  one  ofiered  any 
specific  mechanism  for  doing  so.  Five 
witnesses  spoke  in  opposition  to 
proposal  A-9.  Further  discussion 
relative  to  costs  of  producing  milk 


appears  later  in  discussing  the  Class  I 
price  issue. 

Proponents  of  specifying  a  floor  under 
Fedeim  order  milk  prices  generally 
expressed  the  view  that  such  action 
would  remove  price  fluctuations  so  that 
producers  can  ^tter  plan  their  dairy 
operations.  They  also  claimed  that  it 
would  provide  a  greater  incentive  to 
have  milk  made  available  for  Class  I  use 
during  a  felling  M-W  price,  it  would 
assure  an  equd  cost  to  handlers,  rather 
than  relying  so  heavily  on  over-order 
charges,  and  it  would  assure  an 
adequate  supply  of  Class  I  milk  to 
consumers,  exposition  to  "flooring” 
prices  was  presented  on  behalf  of  ue 
Milk  Industry  Foundation  and  Borden, 
Inc.,  and  in  briefe  by  Anderson-Ericksen 
Dairy.  Co.,  Marigold  Foods,  and  the 
Southern  Foods  Group. 

Proposal  A-12  in  the  hearing  notice 
called  for  a  Class  I  difierential  of  $1.00 
over  the  Class  n  price  (when  set  at  the 
M-W  price)  nationwide.  The  Class  I 
differential  would  be  increased 
temporarily  to  attract  more  milk,  if 
needed.  Also,  a  Class  I  transportation 
differential  (amoimt  unspecified)  would 
be  added  to  the  Class  I  price  nationwide 
to  pay  handlers  75  percent  of  the  cost 
of  hauling  milk  more  than  100  miles  to 
meet  local  needs.  There  was  no  sworn 
testimony  in  support  of  this  proposal. 
However,  five  witnesses  voiced  strong 
opposition  to  the  proposed. 

mposal  A-13,  (by  Lamers  Daiiy,  Inc., 
et  al.)  specified  that  the  Class  I  milk 
price  for  all  orders  should  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  $0.75.  At  the  hearing  the 
proponent  modified  the  proposal  so  that 
the  difierential  on  all  classes  would  be 
$0.30,  plus  an  additional  $0.30  on  the 
Class  I  milk  price. 

The  exception  filed  by  Lamers  Dairy, 
Inc.,  contained  a  "Cforrection  of 
interpretation  of  proposal  A-13”. 
According  to  the  exception,  the 
modified  proposal,  which  was  received 
as  Exhibit  56.  indicated  that  there 
would  be  a  Grade  A  difierential  of  30< 
cents  per  hundredweight  plus  an 
additional  30  cents  for  a  Class  I 
differential. 

Based  on  this  information,  the 
description  of  proposal  A-13  above  has 
been  revised  to  reflect  this 
interpretation. 

In  support  of  this  proposal,  the 
proponent  ofiered  the  following  points: 

(^  Class  difierentials  are  no  longer 
needed  to  attract  Grade  A  producer  milk 
since  the  supply  of  Grade  A  milk  is 
more  than  adequate. 

(b)  The  manufacturing  market  over 
the  five-year  period  1984-1988  averaged 
$0.47  higher  than  the  announced  M-W 
price,  with  a  low  of  $0.29. 
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(c)  Over-order  premiums  are  paid  to 
producers  in  almost  every  area  in  the 
country.  Plants  will  continue  to  pay 
producers  a  price  high  enough  to  ensure 
themselves  an  adequate  supply. 

(d)  A  30-Gent  dimrentiai  on  all 


classes  would  still  reward  dairy  termers 
for  producing  Grade  A  milk,  as  opposed 
to  producing  manufacturing  grade  milk. 

The  proponent  contradea  that  this 
propose  would  result  in  a  free, 
competitive  marimt,  with  over-ordor 
charges  setting  actual  prices,  simpler 
orders  to  administer,  no  location 
adjustments,  no  inefficient  movements 
of  milk,  and  would  be  a  step  toward 
deregulation  of  business  by  the 
government.  This  would  bi^  protect  the 
interests  of  producers  and  consumers,  in 
proponent’s  view. 

lliere  was  no  other  suppeurting 
testimony.  Opposition  was  voic^  by 
two  parties  which  opposed  any 
reduction  of  Class  I  difierentisis  and 
elimination  of  classified  pricing.  One 
party  maintained  that  the  proposal  is 
bas^  on  false  perceptions  about  the 
nature  of  Federal  aroOT  markets. 


Proposals  A-14  and  A-15  would 
specify  Class  I  differential  amounts  at 
certain  cities  and  change  the  Class  I 
difierentials  for  six  ordws  back  to  what 
they  were  pri(v  to  May  1, 1986.  These 
proposals  were  abandoned. 

Proposal  A-16  proposed  a  new  set  of 
Class  I  differentials  in  all  Federal  order 
markets  in  order  to  restme  the 
alignment  of  Class  I  {xices  that  existed 
prior  to  May  1, 1986.  The  proposal,  as 
modified  at  the  hearing  amounted  to 
increasing  the  difierentials  in  a  pattern 
such  that  the  increases  due  to  the  Food 
Security  Act  of  1985  plus  the  changes 
now  being  proposed  would  total  a 
minimum  69-cent  increase  in  all  orders 
east  of  the  Rocky  Mountains.  The  only 
decrease  propo^  was  a  minus  12  cents 
for  the  Texas  order.  Increases  were  not 
proposed  for  mders  in  the  Far  West  and 
the  Southeast 

Proposal  A-16  was  combined  with 
propel  A-30,  which  would  establish 
transportation  credits  for  handlers 
receiving  Class  I  or  Gass  n  milk  at  a  rate 
that  would  compensate  the  party 
responsible  for  shipping  the  milk  for  80 
percent  of  its  transportation  costs.  The 
proposed  rate  would  be  2.8  cents  per 
hundredweight  per  10  miles  for 
supplemental  milk,  which  was  defined 
as  inter-order  movements  of  milk.  *rhe 
monies  to  fund  the  transportation 
credits  would  come  from  the  hi^er 
difierentials  proposed  in  A-16,  and 
from  an  increase  in  the  Class  n 
difierential  to  50  cents  (proposal  B-1). 
The  funds  would  be  paid  out  as 
transportation  credits  to  handlers 
operating  distributing  plants  on  receipts 


of  supplemental  milk  and  in  the  form  of 
a  fluid  maricet  difierential  to  producers 
whose  milk  is  received  at  a  distributing 
plant  or  a  ^pply  plant  that  ships  milk 
to  a  fluid  dirtributing  plant  The 
testimemy  offered- by  a  witness  for  the 
proponent  offered  details  of  exactly  how 
these  payments  would  be  calculate 
The  basic  reason  for  the  proposals  is  to 
help  attract  milk  to  flidd  di^buting 
plants.  The  testimony  included 
examples  of  difficulties  the  proponent 
had  experienced  in  obtaining  the 
desired  quantities  of  milk  fmr  its  Class 
I  and  Class  n  needs.  Two  other  handlers 
indicated  support  for  the  proposal. 

Proposal  A-17  would  increase  the 
Class  I  difierential  in  each  order  by 
amounts  ranging  from  five  cents  for  the 
Southwestern  Idaho-Eastern  Oregon 
ordOT  to  $1.10  for  the  New  England 
order.  The  proponent  of  A-17  is  Agri- 
Mark,  Inc.,  a  cooperative  association  of 
dairy  termers  with  2,000  members  in 
seven  northeast  states.  The  proponent’s 
witness  indicated  he  also  was 
authorized  to  indicate  support  f(»'  the 
proposal  by  two  other  cooperatives  in 
VermcHit,  which  together  with  the 
proponent,  represent  the  majority  of 
producers  in  ffie  New  England  (^er. 

The  proponmt’s  witness  indicated  the 
belief  that  Gass  I  difierentials 
throughout  the  Federal  order  system 
have  been  administratively  depressed 
for  the  last  two  decades.  He  maintained 
that  information  on  general  price  levels, 
inequities  in  over-oider  pridng, 
intermarket  alignment  problems  in 
securing  adequate  supplies  for  Class  I 
needs,  and  projections  of  future  milk 
prices  and  supplies  clearly  show  that 
increased  difierentials  are  both  needed 
and  warranted. 

In  support  of  A-17,  tbe  witness  cited 
the  criteria  psovided  in  the  Agricultural 
Marketing  Agreement  Act  of  1937  that 
the  Secretary  must  consider  in 
establishing  milk  prices  in  Federal  order 
markets.  The  thrust  of  his  testimony  was 
that  those  criteria  need  to  be  reviewed 
in  light  of  the  current  situation 
compared  to  the  situation  that  existed  in 
the  markets  when  the  Class  I 
difierentials  were  set  in  the  late  1960’s 
and  then  modified  somewhat  as  a  result 
of  the  1985  Farm  Bill. 

The  witness  then  proceeded  to  review 
various  price  changes,  concluding  that 
the  “real”  value  of  Class  1  difierentials 
has  declined  dramatically  since  1970. 

He  then  reviewed  changes  in  the 
receipts  of  producer  milk  between  1970 
and  1989,  along  with  changes  in  Gass 
I  utilization.  Although  the  changes 
varied  from  order  to  order  or  ammig 
regions,  he  amcluded  that  faum  a 
"northeast  perspective,"  existing  Class  I 
difierentials  have  not  brought  about 


excess  supplies  of  milk.  He  dted  data  to 
show  that  milk  production  and  the 
number  of  terms  in  all  New  England 
States  declined  in  the  last  20  years, 
while  U.S.  milk  production  increased 
more  than  23  percent. 

The  proponent’s  spokesman  mojected 
that  milk  prices  would  decline  by  the 
end  of  1990.  He  then  dted  cost-of- 
production  data  and  foresaw 
"tremendous”  attrition  in  farm  numbers 
and  milk  production  in  the  Northeast  in 
general,  and  in  New  England  in 
particular.  He  stated  a  b^  guess  that 
over  20  percent  of  New  En^and  dairy 
farms  would  go  out  of  business  in  the 
next  two  or  three  years,  removing  at 
least  12  to  15  percent  of  milk 
production  in  the  region.  ’Thus,  by  his 
analysis,  the  area  could  become  mort  of 
milk  and  might  have  to  bring  in  milk 
from  the  Upper  Midwest.  He  testified 
that  the  proponent’s  transportation 
experts  estimate  that  it  wmild  cost  at 
least  4.3  cents  p>er  hundredweight  per 
10  miles  to  haul  milk  long  distances 
without  regular  backhauls.  In  his  view, 
the  nation’s  ultimate  reserve  supply  of 
Grade  A  milk  is  in  the  Upper  Midwest. 
He  noted  that  the  Class  I  differentials  in 
proposal  A-17  are  less  than 
transportaticHi  costs  plus  a  Grade  B/ 
Grade  A  conversion  factor,  regardless  of 
whether  a  transportation  cost  of  3.5 
cents  or  4.5  cents  per  hundredweight  is 
used,  except  for  the  Upjier  Midwest  and 
Southeastern  Idaho-Eastern  Oregon 
orders. 

The  final  point  offered  in  justification 
for  higher  difierentials  in  the  Northeast 
is  over-order  Class  I  premiums.  The 
witness  dted  premiums  charged  by  the 
proponent  as  well  as  higher  difierentials 
that  prevailed  in  Massachusetts,  New 
York,  and  Pennsylvania. 

Adoption  of  proposal  A-17  was 
supported  by  a  federation  of  four 
cooperatives,  three  in  New  York  and 
one  in  Pennsylvania.  In  addition,  the 
Federation’s  witness  called  for  a 
consolidated  single  Northeast  order, 
continued  classified  pricing,  a  Gass  I 
difierential  over  $3.00  per 
hxmdredweight,  component  pridng  of 
all  milk,  and  adoption  of  membrane 
technology  to  leave  water  on  the  farm 
and  reduce  hauling  costs.  Howevui,  the 
proposals  for  order  merger,  component 
pridng,  and  adoption  of  membrane 
technology  are  b^ond  the  scope  of 
proposals  include  in  the  hearing 
notice.  Therefore,  these  proposals  are 
not  considered  further  in  this  dedsion. 

Specific  opposition  to  proposals  A-16 
and  A-17  was  voiced  by  thrM  parties. 

A  witness  for  the  Milk  Industry 
Foundation  and  the  IntemationHl  Ice 
Cream  Association  (MIF/nCA)  stated 
that  there  is  no  economic  justification 
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for  broad-based  increases  or  changes  in 
Federal  order  Class  I  prices.  He  also 
expressed  the  view  that  perceived 
inequities  between  producers  in  one 
area  versus  others  is  not  a  proper  basis 
to  increase  prices. 

A  witness  spoke  in  opposition  to  the 
proposals  on  behalf  of  four  handlers  that 
operate  milk  plants  in  Florida, 

Maryland,  Texas,  Wisconsin,  and  North 
Carolina.  The  primary  thrust  of  his 
testimony  was  that  higher  Class  I  prices 
would  hurt  fluid  milk  sales.  He  claimed 
that  the  primary  area  of  growth  in 
commercial  dairy  products  is  in  the 
cheese  segment,  while  fluid  milk  sales 
are  stagnant.  He  also  expressed  the  view 
that  a  Class  I  price  surface  should  not 
exceed  two  cents  per  hundredweight 
per  10  miles,  which  would  mean  a 
“flattening”  of  prices  rather  than  price 
increases.  In  support  of  this  view,  he 
called  attention  to  developmeiit  of  a 
new  method  of  hauling  packaged  milk: 
The  use  of  one  way  corrugated  boxes, 
which  makes  the  truck  available  for  a 
revenue-generating  backhaul  that  can 
cut  in  half  the  costs  of  distributing  milk. 

A  third  witness,  on  behalf  of  a 
handler  that,  in  addition  to  other  plants, 
operates  28  milk  plants  fully  regulated 
under  22  Federal  orders,  also  opposed 
adoption  of  proposals  A-16  and  A-17. 

Proposal  A-18  calls  for  providing 
Class  I  differentials  of  not  less  than 
$2.30  in  the  New  England,  New  York- 
New  Jersey,  Southern  Michigan,  Eastern 
Ohio-Western  Pennsylvania,  Ohio 
Valley,  Indiana,  Chicago  Regional, 
Central  Illinois,  Louisville-Lexington- 
Evansville,  Upper  Midwest,  Eastern 
South  Dakota,  Black  Hills,  Iowa, 
Nebraska-Western  Iowa,  and  Greater 
Kansas  City  orders  and  changing  the 
location  adjustments  in  each  of  these 
orders  as  necessary  in  view  of  the  new 
level  of  Class  I  diflerentials.  The 
proponents  of  this  proposal  were  four 
separate  associations  of  cheesemakers, 
which  operate  176  plants  in  18  states 
and  process  about  14  billion  pounds  of 
milk  annually. 

The  proponents’  spokesman  clarifled 
the  proposal  by  stating  that  it  is  not  a 
proposd  for  a  flat  $2.30  in  all  the  areas 
specified.  Rather,  it  is  a  proposed 
minimum  for  those  orders.  Also,  the 
proposal  to  change  location  adjustments 
should  be  considered  on  a  regional  basis 
at  a  separate  hearing  or  hearings.  In  this 
regard,  he  suggested  the  Secretary  issue 
a  flnal  decision  adopting  the  proposed 
Class  I  differential  dianges  but  delay  the 
effective  date  of  such  prices  for  six 
months  to  hold  hearings  and  adopt 
location  adjustment  changes. 

In  support  of  proposal  A-18,  the 
witness  testified  that  the  portion  of  the 
value  of  milk  represented  by  Class  I 


differentials  has  shrunk  during  the  last 
several  decades  because  they  have  not 
been  adjusted  to  account  for  inflation  or 
the  declining  purchasing  value  of  the 
dollar.  As  a  result,  a  greater  portion  of 
the  Class  I  value  is  paid  through  over¬ 
order  premiums.  He  claimed  purchasing 
power  in  constant  dollars  is  a  very 
relevant  factor  for  the  Secretary  to 
consider.  He  also  claimed  the  reduction 
in  the  value  of  the  Class  I  differential 
has  contributed  to  several  problems: 

(a)  When  the  M-W  price  increases  at 
a  rate  equal  to  the  Class  I  differential 
over  a  period  of  two  months,  the 
minimum  Class  I  price  will  be  below  the 
M-W  price,  or  Class  m  price  for  the 
month,  as  happened  in  the  fall  of  1989. 
This  situation  caused  a  considerable 
volume  of  milk  to  not  be  pooled. 
Moreover,  handlers  that  had  Class  n  and 
Class  III  milk  remaining  in  the  pool  had 
to  make  payments  into  the  producer- 
settlement  fund. 

(b)  The  decreasing  value  of  Class  I 
differentials  has  been  o%et  in  many 
markets  by  increasing  over-order  prices 
for  Class  1  milk,  whi(±  cause  instability 
that  the  order  program  was  designed  to 
alleviate. 

The  witness  also  said  higher  Class  I 
differentials  in  the  Midwest  are  justified 
because  milk  production  costs  there  are 
no  longer  lower  than  in  most  other  parts 
of  the  country.  He  claimed  that  the 
current  level  of  Class  I  differentials  in 
the  Midwest  reflects  an  assumption  that 
production  costs  are  lower  there. 

'  Finally,  according  to  the  witness, 
increased  Class  1  differentials  would 
permit  implementation  of  an  effective 
seasonal  incentive  plan  to  help  balance 
the  seasonal  variations  in  milk 
production.  The  specific  seasonal 
incentive  plan  proposed  by  the 
proponents  is  described  later. 

Direct  testimony  in  support  of 
proposal  A-18  was  presented  by  NFO. 
According  to  the  NFO  witness,  the 
answer  to  economic  difficulties  of  dairy 
farmers  is  in  building  up  dairy  farm 
prices.  He  contended  that  Federal  order 
pricing  policy  needs  to  be  fashioned 
with  an  element  of  income  recognition 
in  it  for  dairy  farmers.  In  his  view,  the 
present  structure  of  Federal  order  Class 
I  differentials  does  not  generate  an 
adequate  and  equitable  amount  of 
income  for  producers  in  the  lowest- 
priced  orders  east  of  the  Rocky 
Mountains.  This  represents  a  substantial 
failure  of  the  Federal  order  program  to 
provide  any  income  to  a  significant 
group  of  producers  in  an  important 
dairy  region.  According  to  the  witness, 
adoption  of  proposal  A-18  would  have 
several  positive  effects: 


(a)  It  would  provide  a  modest  blend 

{>rice  increase  to  dairy  farmers  in  the 
owest-priced  Federal  orders. 

(b)  It  would  establish  pricing  in  the 
Chicago  Regional  and  Upper  t^dwest 
orders  that  would  eliminate  the  disorder 
involved  in  volumes  of  milk  being  flip- 
flopped  on  and  off  the  orders,  as  has 
occurred  in  recent  years  and  will 
continue  xmless  some  price  changes  are 
made.  This  pooling  and  de-pooling  of 
milk  makes,  the  determination  of 
shipping  standards  in  both  orders 
difficult,  if  not  impossible,  with  regard 
to  the  discretionary  adjustments  to 
supply  plant  performance  standards  that 
may  made  by  the  market 
administrators  and  the  Director  of  the 
Dairy  Division. 

(cf  It  would  establish  a  larger  flat 
price,  northern  zone  which  would  tend 
to  encourage  more  efficient  movements 
of  milk  to  southern  points  horn  the 
nearest  geographical  location  where 
milk  supplies  are  not  committed  to  fluid 
usage  during  times  of  short  supply  in 
the  South. 

The  NFO  witness  stated  that  such  an 
increase  in  northern  Class  I  differentials 
would  require  some  adjustments  in  the 
Class  I  differentials  in  the  Northeast, 
Southeast,  and  Mid-South,  as  shown  in 
Exhibit  No.  89.  No  changes  were 
proposed  for  other  areas. 

A  representative  for  Anderson- 
Erickson  Dairy  Company  expressed 
opposition  to  proposal  A-18.  He 
opposed  a  flat  Class  I  price  for  the 
Midwest  because  it  would  make  it 
difficult  to  compete  and  move  milk  to 
areas  south  of  his  location  and  would 
cause  similar  problems  for  other 
handlers  in  other  orders.  He  suggested 
that  the  Class  I  price  increases 
advocated  by  the  cheesemakers  would 
do  nothing  to  address  the  real  problem 
of  fluid  milk  handlers,  which  is  how  to 
attract  milk  to  fluid  uses  in  markets 
with  low  Class  I  utilization  levels. 

Proposal  A-19,  by  MMl,  would 
increase  Class  I  differentials  $1.20  in  the 
Ohio  Valley,  Eastern  Ohio-Western 
Pennsylvania,  and  Louisville-Lexington- 
Evansville  orders  and  $1.00  in  the 
Indiana  order. 

In  support  of  the  proposal,  the  MMI 
witness  testified  that  in  order  for  milk 
to  move  from  where  it  is  produced  to 
where  it  is  needed  for  Class  I,  a  higher 
price  must  be  established.  He 
maintained  that  costs  of  production  and 
local  supply/demand  conditions  must 
also  be  considered  in  establishing  Class 
I  prices.  He  pointed  out  that  the 
Pennsylvania  Milk  Marketing  Board  has 
established  a  Class  I  minimum  price  in 
western  Pennsylvania  that  is  $1.20 
above  the  Federal  order  Class  I  price  for 
the  same  area,  and  that  the  Boa^ 
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determined  such  a  price  was  necessary 
to  insure  a  continuing  adequate  supply 
of  milk.  This  is  the  b^is  for  the 
proposed  increase  of  $1.20  for  the 
Eastern  Ohio-Western  Pennsylvania 
order.  The  other  increases  are  proposed 
for  price  alignment  purposes  and  to 
insure  consumers  in  those  markets  a 
continuing  adeqviate  supply  of  milk. 

Opposition  to  proposm  A-19  was 
expressed  hy  witnesses  for  MIF  and  one 
other  handler  on  the  same  basis  noted 
above  for  proposals  A-16  and  A-17. 
Opposition  testimony  also  was 
presented  by  a  witness  fm'  the  Milk 
Foundation  of  Indiana,  an  organization 
of  six  proprietary  handlers  that  operate 
distributing  plants.  The  witness  stated 
that  because  of  price  disparities  created 
by  the  Class  I  dlHerential  changes 
implemented  on  May  1, 1986,  hidiana 
plants  lost  some  IS  to  16  million 
pounds  of  Class  I  sales  per  month,  or 
nearly  14  percent  of  their  Class  I  sales, 
based  on  a  comparison  of  sales  in 
November  1985  to  November  1989. 

Also,  he  noted  that  for  the  same 
monthly  comparison,  Indiana  plants’ 
Class  I  sales  in  other  markets  declined 
some  13  million  poxinds.  Thus,  he 
expressed  the  view  that  if  A-19  were 
adopted,  Indiana  plants  would  lose 
another  30  million  poimds  of  Class  I 
sales  because  of  even  greater  price 
disparities  between  Indiana  and  its 
neighboring  maikets. 

F^posal  A-20  was  declared 
abandoned  by  the  proponent.  Prairie 
Farms  Dairy.  Inc.  A-20  would  have 
established  minimum  Class  I 
differentials  of  $2.00  in  18  orders 
ranging  from  the  Eastern  Ohio-Western 
Pennsylvania  order  to  the  Pacific 
Northwest  order  and  as  far  south  as  the 
Greater  Kansas  Qty  order.  It  also  would 
have  established  multiple  basing  points 
at  six  locations  and  would  have 
established  prices  at  mders  south  of  a 
basing  point  by  adding  3  cents  for  each 
10  miles  from  the  nearest  basing  point, 
with  no  changes  in  plant  and  producer 
location  adjustments.  Class  I 
differentials  in  the  Indiana.  Western 
Colorado,  Eastern  Colorado,  and  the 
three  northeastern  orders  would  have 
been  changed.  On  a  simple  average, 
Class  1  differentials  in  the  41  orders 
would  have  been  increased  by  40  cents 
per  hundredwei^t.  One  handler  ofiered 
specific  opposition  to  A-20. 

Proposm  A-21,  also  proposed  by 
Prairie  Farms  Dairy,  Inc.,  similarly  was 
abandoned.  This  proposal  would  have 
changed  the  calculation  of  location 
adjustments  at  pool  plants  imder  all 
orders. 

Opposition  to  proposal  A-21  was 
expr«jsed  by  two  witnesses  on  behalf  of 
the  Coalition  of  Southern  Dairy  Farmers 


and  a  witness  for  a  group  of  four 
proprietary  handlers. 

Proposal  A-22  was  ofiered  by  Mid- 
America  Dairymen,  Inc.,  a  large 
midwestem  dairy  farmer  cooperative. 

The  proposal  would  provide  a 
minimum  Class  I  differential  of  $2.00  in 
any  order  currently  having  a  differential 
less  than  $2.00.  Testimony  by  a  witness 
for  the  proponent,  however,  was  limited 
to  supporting  the  $2.00  figure  for  the 
Chicago  Regional,  Central  Illinois, 
Southern  Illinois-Eastern  Missouri. 
Upper  Midwest,  Eastern  South  Dakota, 
Iowa,  Nebraska-Western  Iowa,  and 
Greater  Kansas  Qty  orders.  He  stated 
that  the  proposed  increases  are 
necessary  and  justified  because  of  the 
decrease  in  milk  production  that  has 
taken  place  throughout  the  area. 
Compared  to  1988,  he  dted  production 
declines  in  1989  throughout  the  area 
ranging  from  4  percent  in  Wisconsin  to 
0.3  percent  in  Nebra8ka.»He  expressed 
the  view  that  production  declines  in 
Minnesota  and  Wisconsin  are  highly 
significant  because  these  two  States 
have  historically  served  as  a  reserve 
supply  for  other  areas  of  the  country, 
particularly  the  Southeast.  The  witness 
said  that  unless  dairy  farmers  in  the 
Upper  Midwest  area  receive  assurances 
of  long-term  price  stability  they  will 
continue  to  exit  the  dairy  business.  He 
contended  that  the  order  Class  I 
differentials  have  not  been  sufficient  to 
attract  sufficient  supplies  of  milk  for 
Qass  I  use  and  that  over-order  pricing 
had  been  utilized  to  assure  bottling 
plants  an  adequate  supply  of  milk.  He 
also  expressed  the  view  that  a  portion 
of  the  increased  differentials  should  be 
used  to  provide  a  market  service 
payment  to  those  dairy  farmers  actually 
supplying  the  Class  I  needs  of  the 
market. 

Proposal  A-22  was  opposed  by 
witnesses  for  the  MIF/UCA,  and  by  two 
handlers  for  the  same  reasons  dted  in 
opposition  to  other  proposals  to 
increase  Class  I  differentials. 

Proposal  A-23  would  reduce  the 
Class  I  differential  for  the  Nebraska- 
Western  Iowa  order  from  $1.75  to  $1.68. 
This  proposal  also  was  abandoned. 

Propo^  A-24  by  the  Trade 
Assodation  of  Proprietary  Plants 
(TAPP)  has  fotir  parts.  Part  one  would 
restrudure  Class  I  differentials 
throughout  the  Federal  order  system. 
First,  the  minimmn  Class  I  differential 
would  be  $2.00  per  hundredweight.  The 
maximum  Class  I  differential  would  be 
$3.75,  based  on  the  cost  of  processing 
and  transporting  nonfat  dry  milk  1400 
miles  (estimated  straight-line  distance) 
from  Eau  Claire.  Wisconsin,  to  the 
Southeastern  Florida  market.  All  other 
Class  I  differentials  would  be  aligned  by 


drawing  a  line  from  the  western  border 
of  Minnesota  southeasterly  through  the 
western  border  of  Alabama.  East  of  that 
line.  Class  I  differentials  would  be 
computed  based  on  200-mile  zones 
radiating  out  from  Eau  Claire  to  the 
primary  basing  point  in  each  market. 

For  each  200  miles  the  differential 
would  increase  by  25  cents  (reflecting  a 
rate  of  12.5  cents  per  100  miles).  West 
of  the  line,  differentials  would  decrease 
by  25  cents  per  200  miles.  The  propose, 
would  increase  Class  I  differentials  in 
some  orders  and  reduce  them  in  others. 

Part  two  would  provide  a  uniform 
transportation  allowance,  or  credit,  of 
30  cents  per  hundredweight  per  100 
miles  for  interplant  movements  of  Qass 
I  milk  within  and  between  all  Federal 
order  markets  regardless  of  direction  of 
milk  movement. 

Part  three  would  provide  a  supply- 
demand  adjustor  for  all  Federal  orders. 
Each  year,  on  January  1,  Class  I 
differentials  would  be  adjusted  based  on 
the  percentage  of  milk  production 
purchased  by  the  Commodity  Credit . 
Corporation  (CCC)  on  a  total  solids  milk 
equivalent  basis  the  prior  marketing 
year.  If  the  percentage  was  0  to  5 
percent,  there  would  be  no  adjustment. 
Negative  adjustments  would  increase 
from  minus  10  cents  at  5  percent,  up  to 
minus  50  cents  if  10  percent  of  national 
production  was  purchased  by  CCC. 

Part  four  proposed  price  incentives  to 
encoiirage  producers  to  adjust  the 
supply  of  milk  to  demand  on  a  national 
seasonal  basis  through  two  separate 
provisions.  The  first  provision  would 
add  50  cents  to  all  Class  I  differentials 
in  the  six  lowest  U.S.  production 
months  and  subtract  50  cents  in  the 
highest  production  months.  The  second 
provision  would  institute  a  takeout- 
payback  plan  simultaneously  in  all 
Federal  orders  with  the  same  takeout 
amovmts  and  months  and  the  same 
payback  months.  If  both  provisions  are 
adopted,  maximum  takeout  in  the 
months  of  December  through  June 
would  be  10  cents  per  hundredweight 
with  a  payback  period  of  August 
through  November.  If  the  first  provision 
is  not  adopted,  the  maximum  takeout 
would  be  10  cents  mr  himdredweight. 

The  witness  for  TAPP  contendeathat 
changes  in  the  Qass  I  price  structiire 
were  needed  and  offer^  his  rationale  as 
to  why  proposal  A-24-1  would  provide 
a  reasonable  system  of  Class  I  prices: 

(a)  The  most  econmnical  source  of 
supplemental  milk  for  a  deficit  market, 
such  as  Southeastern  Florida,  for 
example,  is  nonfat  dry  milk  for 
reconstitution. 

(b)  The  Class  I  differential  in  the  most 
distant  market  should  be  the  delivered 
cost  of  the  amount  of  powder  sufficient 
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to  make  100  pounds  of  reconstituted 
milk,  including  the  Class  I  difierential  at 
Eau  Claire  ($1.64),  plus  a  processing 
cost  of  making  powder  ($1.22),  plus  the 
cost  of  reconstituting  (estimated  at  10 
cents),  plxis  the  hauling  of  11  poimds  of 
powder  to  West  Palm  Beach,  Horida  (43 
cents),  for  a  total  delivered  cost  of  $3.39. 

(c)  The  difference  between  $3.39  and 
$1.64  is  $1.75,  which  divided  by  1400 
miles  (the  air-miles  distance  from  Eau 
Claire  to  West  Palm  Beach)  results  in  an 
adjustment  factor  of  12.5  cents  per  100 
miles,  or  25  cents  per  200  miles.  This 
rate  would  be  used  to  set  the  Class  I 
differential  in  intermediate  markets. 

This  would  result,  in  the  proponents* 
view,  in  a  superior  system  of  Class  I 
prices.  Also,  according  to  the  witness,  a 
$2.00  Class  I  differential  in  Chicago  is 
justified  to: 

(a)  Solve  the  problem  of  de-pooling 
milk  because  of  rapid,  large  increases  in 
the  M-W  price. 

(b)  To  mlow  for  a  national  seasonal 
pricing  plan. 

(c)  To  allow  for  a  national  supply- 
demand  adjustor. 

(d)  To  maintain  a  reasonable  Class  I 
price  level  in  other  markets. 

Under  cross-examination,  the  witness 
acknowledged  that  adoption  of  this  part 
of  the  proposal  is  contingent  upon 
adoption  of  another  of  TAPP’s  proposals 
to  classify  powder  used  for 
reconstitution  as  a  Class  I  use  in  the 
originating  market.  That  proposal  is 
considered  elsewhere  under  issue  No.  4 
in  this  decision. 

With  regard  to  the  transportation 
credit  part  of  this  proposal  (A-24-2), 
the  witness  maintain^  that  increased 
costs  of  transportation  have  made 
zoning  to  cover  costs  of  transportation 
in  Federal  orders  obsolete.  In  his  view, 
tlie  transportation  credit  would  result  in 
more  equitable  pricing  and  orderly 
movement  of  milk  wi&in  and  between 
Federal  orders. 

According  to  the  witness,  a  supply- 
demand  adjustor  is  needed  because  over 
the  years  Class  I  prices  have  become 
higher  than  necessary,  thus  encouraging 
a  more  than  adequate  supply  in  most 
Federal  order  ma^ets. 

Finally,  the  witness  contended  that 
there  is  a  need  to  encourage  better 
seasonal  balancing  of  milk  production 
with  demcmd.  He  indicated  that 
problems  associated  with  seasonality  of 
production  are: 

(a)  Waste  of  money  associated  with: 

(1)  Unnecessary  Inventories  and 
storage  costs  for  hard  products. 

(2)  Added  hauling  costs  of  moving 
milk  around  to  handle  seasonal 
surpluses  and  deficits. 

(3)  Inefficient  manufacturing  due  to 
fluctuating  milk  supplies. 


(4)  Maintaining  costly  excess 
manufacturing  capacity. 

(b)  Erratic  fluctuation  of  milk  prices 
due  to  manufacturing  plants  and  fluid 
milk  handlers  compe^g  for  milk 
during  short  production  months. 

There  was  no  other  testimony  in 
support  of  proposal  A-24.  General 
opposition  was  voiced  in  the  testimony 
of  six  other  parties.  One.  proprietary 
handler,  maintained  that  Qass  I 
differentials  should  be  tied  to  the  cost 
of  moving  fluid  milk,  not  milk  powder. 

Proposal  A-25,  by  the  Fanners  Union 
Milk  Marketing  Cooperative,  is 
comprised  of  three  parts.  Hie  first  part 
would  establish  the  Class  I  milk  price 
for  each  area  by  adding  $1.20  to  the 
basic  formula  price  for  the  second 
preceding  month  phis  a  “market  area 
differentiar*,  derived  by  multiplying  a 
regional  Class  I  utilization  percentage  by 
$2.98  per  hundredweight.  To  this  would 
be  added  a  handler  transportation 
adjustment.  From  the  monies  generated 
by  the  transportation  adjustment, 
shipping  handlers  would  receive  a 
transportation  credit,  and  there  would 
also  ^  a  producer  credit  adjustment 

The  second  part  of  the  proposal 
would  provide  that  the  basic  Class  I 
differential  of  $1.20  would  be  pooled  in 
a  separate  national  pool.  The  third  part 
would  establish  one  or  more  regional 
marketing  areas  for  pricing  and  pooling 
the  Class  I  marketing  area  differential. 

Three  witnesses  testified  in  support  of 
proposal  A-25,  two  on  behalf  of  the 
proponent.  The  first  witness  testified 
that  the  General  Accounting  Office 
Report  to  the  Congress  on  the  milk  order 
program  describes  •  what’s  wrong 
and  what  has  to  be  fixed  if  marketing 
orders  are  to  be  effective  tools  in  the 
1990’s.’* 

The  second  witness  testified  that 
proposal  A-25  is  supportive  of  proposal 
A-27,  but  goes  a  little  ferther  toward 
FUMMC’s  goals.  He  indicated  support 
for  proposal  A-27  and  cited  the 
testimony  of  others  who  testified  in 
support  of  A-27.  The  FUMMC  witness 
said  national  pooling  should  be  adopted 
because,  in  his  view,  the  market  for 
Grade  A  milk  is  national  in  scope.  In 
support  of  this  concept  he  pointed  to 
expanding  areas  of  packag^  milk 
distribution  and  noted  that  reserve 
supplies  of  Grade  A  milk  can  be 
obtained  from  many  different  sources  in 
many  different  areas.  He  also  contended 
that  Federal  order  blend  prices  “*  *  * 
do  not  recognize  the  integrated  nature  of 
fluid  milk  markets  on  the  production 
side.”  He  further  maintained  that  orders 
“*  *  *  serve  to  artificially  localize, 
through  regulation,  naturally  broader 
markets  by  imposing  economic 


penalties  on  the  use  of  reconstituted 
concentrated  milk. 

The  brief  filed  by  FUMMC  said  that 
the  $1.20  in  its  proposal  is  justified  by 
the  testimony  of  aiiother  witness 
regarding  proposal  A-27.  The  brief 
relies  on  a  pr^ucer’s  cost  of  converting 
to  and  maintaining  Grade  A  status  at  15 
cents  per  hundredweight  divided  by  a 
national  Class  I  utilization  of  45  percent, 
^^ch  gives  a  factor  of  33  cents.  This 
figure,  added  to  an  imputed  net  margin 
for  manufacturing  plants  of  87  cents 
equals  $1.20. 

The  FUMMC  brief  also  said  that  the 
second  tier  of  the  Class  I  price  should 
be  equal  to  the  difference  between  the 
indi^dual  order’s  current  Class  I 
diffmntial  and  the  $1.20  base 
differential,  or  $1.00,  whichever  is 
greater.  'Thus,  the  smallest  Class  I 
differential  would  be  $2.20  and  the 


latest  would  be  $4.18. 

Ine  brief  also  called  for  a  national 
transportation  pool  that  would 
compensate  handlers  for  up  to  70 
percent  of  the  cost  of  transporting  milk 
to  fluid  handlers. 

The  third  witness  who  testified  in 
support  of  proposal  A-25  is  a  Professor 
in  the  Department  of  Agricultural  and 
Applied  Economics  at  the  University  of 
Minnesota.  He  also  was  critical  of  the 
current  Federal  order  pricing  system.  He 
took  the  view  that  the  current  system  is 
inequitable  to  producers  in  the  Upper 
Midwest  region  of  the  U.S.  and  that  it 
creates  inefficiencies  and  frequently 
fails  to  provide  an  incentive  for 
suppliers  to  provide  milk  for  fluid  uses. 

Tnis  witness  indicated  that  the  orders 
should  be  grouped  into  regions  and 
suggested  &e  regions  that  USDA  uses 
for  its  cost  of  pr^uction  studies.  He 
proposed  that  the  Class  I  price  should 
be  the  national  Class  III  price  (Class  n 
in  markets  with  only  two  classes)  plus 
a  single  national  base  differential  of 
$1.00.  To  this  would  be  added  a  price 
element  determined  by  multiplying  the 
average  Class  I  use  percentage  of  the 
region  for  the  preceding  year  by  a  factor 
representing  the  location  value  of  milk 
and  production  cost  difformices  among 
regions.  He  used  $3.00  for  illustrative 

Eurp>oses.  A  third  pricing  factor  would 
a  a  transportation  Class  I  component  as 
supported  in  the  testimony  of  a 
principal  witness  for  the  proponents  of 
proposal  A-27.  As  envisioned  by  this 
witness,  the  base  Class  I  differential  of 
$1.00  would  be  pooled  nationally  and 
would  require  interregional  transfers  of 
funds.  Equity  considerations  justify  this 
approach,  according  to  the  witness. 

Five  witnesses  specifically  opposed 
adoption  of  proposal  A-25,  mostly  on 
the  Msis  that  no  changes  should  1^ 
made.  In  addition,  because  of  the  many 
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similarities  between  A-25  and  A-27, 
opposition  to  proposal  A-27  would 
generally  also  m  opposition  to  A-25. 

Propd^  A-26.  by  Land  O’Lakes, 
would  provide  supply  balancing  credits 
for  handlers  who  operate  plants  that 
supply  milk  to  distributing  plants.  Also, 
handlers  who  have  to  obt^ 
supplemental  milk  supplies  for  Class  I 
use  from  nonpool  sources  would  receive 
a  payment  to  cover  give-up  costs  plus  a 
transportation  credit.  The  witness  for 
the  proponent  indicated  that  other 
asp^s  of  proposal  A-26  had  been 
incorporated  into  proposal  A-27  and 
therefore  he  would  not  testify  on  them 
in  coiuiection  with  proposal  A-26. 

As  proposed,  handlers  who  provide 
more  than  ordinary  service  to  the  fluid 
market  relative  to  handlers  who  provide 
less  than  ordinary  service  would  be 
compensated  for  that  service.  Each  year 
the  market  administrator  would  use  a 
formula  to  estimate  the  total  amount  of 
balancing  payments  to  be  paid  over  the 
next  12  months  at  a  proposed  rate  of  50 
cents  per  hundredweight.  The  total  of 
such  estimated  payments  would  be 
divided  by  the  estimated  volume  of  milk 
at  distributing  plants  to  arrive  at  the 
Class  I  surcharge  that  would  fund  the 
balancing  payments.  Thus,  the 
balancing  payment  would  be  funded  by 
handlers  as  an  increment  of  the  Class  I 
differential. 

The  basis  for  this  proposal  is  that, 
according  to  the  proponent;  (1) 
Differences  in  seasonality  of  milk 
production  and  contra-seasonallty  in  the 
needs  of  distributing  plants  result  in  a 
variable  volume  of  reserve  milk;  (2) 
Handlers  who  secure  an  outlet  for  the 
orderly  d^osal  of  this  reserve  incur 
costs;  (3)  This  disposal  cost  is  not 
shared  equally  by  the  participants  in  the 
Federal  order  pool;  (4)  This  proposal 
would  reestablish  equity  between  pool 
handlers  who  provide  varying  levels  of 
service  to  distributing  plants  in  the 
market;  and  (5)  The  level  of  the 
balancing  payment  should  reflect  the 
fixed  costs  of  maintaining  a  level  of 
manufacturing  capacity  adequate  to 
handle  the  variable  Class  I  market 
reserve  supplies. 

This  proTOsal  is  related  to  the  price 
issue  only  because  the  surcharge  would 
become  an  annual  element  in  &e  Class 
1  differential.  Basically,  it  is  a  proposal 
for  a  marketwide  service  payment. 

A  second  aspect  of  this  proposal  is  to 
establish  in  each  order  a  supplemental 
milk  fund.  As  proposed,  a  handler  that 
obtained  supplemental  milk  for  Class  I 
uses  from  nonpool  sources  would 
receive  a  payment  of  $3.00  per 
htindredweight  plus  a  transportation 
credit  of  3.5  cents  per  10  miles  per 
himdredweight. 


As  proposed,  the  market 
administrator  would  estimate  the  total 
of  such  payments  and  would  include 
the  rate  per  hundredweight  to  cover  the 
payments  as  part  of  the  transportation 
su^arge  on  Class  I  milk  proposed  by 
the  UKffOC  proposal  No.  27. 

Land  O’  L^es’  brief  expressed  the 
view  that  the  Secretary  should  consider 
limiting  the  acqiiisition  payment  to  the 
months  when  over-order  charges 
approximate  $3.00  per  hundr^weight 
and  when  Class  I  utilization  exceeds  75 
percent  in  the  receiving  market. 

The  proponent  maintains  that  this 
provision  would  restore  equity  among 
handlers  because  not  all  handlers  have 
to  buy  supplemental  milk  and. 
therefore,  some  handlers  have  higher 
costs  than  others.  Although  no  one  else 
specifically  addressed  this  aspect  of 
proposal  A-26.  other  parties  did 
indicate  agreement  with  this  view. 

A  witness  for  the  Southern  Coalition 
of  Dairy  Farmers  (SCDF)  testified  in 
opposition  to  proposal  A-26.  In  his 
view,  this  proposal  calls  “*  *  *  for  the 
extension  of  regiilation  and  control  over 
marketing  activities  and  functions 
which  can  best  be  carried  out.  and  made 
efficient  through  the  competitive 
process.”  In  its  brief,  the  NFO  opposed 
adoption  of  balancing  payments.  The 
brief  noted  that  claims  for  such 
payments  ’’are  very  market-specific  and. 
therefore,  not  ripe  for  adoption  on  this 
hearing  record.”  NFO  also  expressed  the 
view  that  balancing  services  are  services 
performed  for  handlers  and  that, 
therefore,  the  payments  for  such 
services  should  be  made  by  handlers. 

Propostd  A-27  by  the  Upper  Midwest 
Federal  Order  Coalition  (UMFOC)  as 
included  in  the  hearing  notice  was 
general,  calling  for  Class  I  prices  to  be 
the  M-W  price  for  the  second  preceding 
month  plus  a  imiform  Class  I  base 
differential  to  be  pooled  nationally  and 
a  Class  I  marketing  area  differential 
consisting  of  a  pr^ucer  credit 
adjustment  and  a  transportation  credit 
adjustment.  In  addition,  one  or  more 
marketing  areas  would  be  established 
for  pricing  and  pooling  Class  I  milk. 

At  the  hearing,  a  witness  for  UMFOC 
modified  the  proposal  and  indicated 
that  UMFOC  would  not  present 
testimony  on  national  pooling.  As 
modified,  proposal  A-27  would 
establish  the  Class  I  price  for  each  order 
using  the  following  elements: 

(a)  The  basic  formula  price  for  the 
second  preceding  month. 

(b)  A  uniform  Class  I  base  differential 
of  $1.80  for  all  markets. 

(c)  A  marketwide  service  differential 
based  on  the  hauling  costs  associated 
with  delivery  of  pool  and  nonpool  milk 


to  pool  distributing  plants,  which  would 
be  unique  to  each  oi^er. 

As  proposed  by  UMFOC,  the  common 
$1.80  Class  I  price  element  was 
composed  of  two  parts.  The  first  part  is 
an  imputed  net  margin  for  Minnesota 
and  Wisconsin  manufacturin^lants  of 
87  cents  per  hundredweight.  Tne 
second  part  is  a  Grade  A  element  of  96 
cents  per  hundredwei^t. 

The  first  element  is  Intended  to  offset 
costs  incurred  by  manufacturers  in 
Federal  milk  order  pools.  They  include 
the  extra  cost  of  maintaining  Grade  A 
certification  of  plant  facilities,  the 
market  administrator’s  administrative 
fees  on  pooled  milk,  and  the  extra  cost 
of  maintaining  records  and  filing  reports 
to  the  market  administrator,  according 
to  UMFOC’s  witness.  'The  87  cents 
represents  an  average  calculated  return 
to  cover  such  costs  at  Minnesota  and 
Wisconsin  maniifacturing  plants  over  a 
ten-year  period  ending  Mdm  1989,  as 
estimated  by  another  witness  for 
UMFOC.  The  details  of  how  the 
imputed  net  returns  were  calculated  are 
in  the  record:  they  need  not  be  repeated 
here. 

The  second  element,  96  cents,  was 
based  on  an  analysis  of  the  costs 
involved  for  a  dairy  farmer  to  convert 
the  farm  from  Grade  B  to  Grade  A. 
According  to  UMFOC’s  witness,  the 
major  element  of  costs  involved  in 
converting  is  the  drilling  of  a  new  well. 
Amortized  over  10  years,  the  cost  of 
conversion  averaged  about  15  cents  per 
hundredweight.  The  UMFOC  position 
was  that  producers  must  be  able  to 
recover  this  cost  if  they  are  to  continue 
to  produce  Grade  A  milk.  In  the  Chicago 
Re^onal  maricet.  Class  I  utilization  of 
milk  for  August  1989  through  July  1990 
was  about  15.6  percent  of  all  the  Grade 
A  milk  normally  associated  with  the 
market,  according  to  the  UMFOC 
witness.  In  order  to  have  15  cents  per 
hundredweight  available  to  pay  to 
producers  in  a  market  with  15.6  percent 
Class  I  use,  the  Grade  A  component 
must  carry  a  value  of  96  cents  (15  cents 
divided  by  .156  s  96  cents).  Tlds  was 
the  basis  tor  the  96  cents  component. 
The  two  components  added  together 
total  $1.83  (.87  -t-  .96  s  $1.83).  which 
was  roimde^  to  $1.80  for  the  proposal. 
This  $1.80  would  be  the  basic  Class  I 
differential  in  all  Federal  milk  orders. 

The  UMFOC  also  proposed,  in 
addition  to  the  Class  I  base  differential 
($1.80),  that  there  be  a  “producer  credit 
adjustment”  and  a  “transportation 
credit  adjustment,”  that  the  Class  I  base 
differential  be  pooled  in  a  separate 
national  pool,  and  that  one  or  more 
marketing  areas  be  established  for 
purposes  of  pricing  Class  I  milk  and 
pooling  Class  I  revenues.  At  the  hearing. 
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these  Mlditional  proposals  'were 
abandoned,  except  the  transportation 
credit  adjustment. 

As  developed  through  testimony  at 
the  hearing,  a  transportation  credit 
would  be  establish^  for  each  order  as 
follows: 

(a)  Based  on  evidence  concerning 
hauling  rates,  a  rate  of  3.5  cents  per 
hundr^weight  per  10  miles  is 
representative  of  hauling  rates. 

However,  to  avoid  overcompensation 
and  to  provide  incentives  for  promoting 
efficient  movements  of  milk,  it  was 
proposed  that  the  transportation  credit 
be  80  percent  of  the  hauling  rate.  Thus, 
the  transportation  credit  would  be  based 
on  2.8  cents  (3.5  cents  x  .80  «  2.8  cents) 
per  hundredwei^t  per  10  miles. 

(b)  Each  year  the  market  administrator 
for  each  order  would  estimate  separately 
the  total  distance  that  milk  will  Im 
transported  from  pool  and  nonpool 
sources  to  pool  dikributing  plants  over 
a  12-month  period. 

(c)  The  total  estimated  distairoe  would 
be  multiplied  by  $0.0035  per  mile  and 
the  result  multiplied  by  0.80.  For 
concentrated  milk,  the  multiplier  would 
be  1.0  on  product  weight.  The  final 
figure  'would  be  the  expected  amount  of 
hauling  compensation  to  be  provided 
duringffie  succeeding  12  months. 

(d)  The  total  estimated  value  of 
handler  location  adjustments  would  be 
deducted  fiom  the  above  estimate  of 
total  hauling  compensation.  The 
remainder  would  be  the  estimated 
hauling  compensation  to  be  provided 
throu^  marketwide  service  payments. 

(e)  The  estimated  hauling 
compensation  would  be  divided  by  the 
total  estimated  amount  of  producer  milk 
to  be  allocated  to  Class  I  in  the  12- 


month  period  to  arrive  at  the  Class  I 
surcharge  needed  to  fund  the 
marketwide  service  payments. 

(f)  Payments  of  hauling  compensation 
would  be  made  to  handlers  at  the  rate 
of  $0.28  per  hundredweight  times  the 
distance  from  the  origin  of  the  milk  to 
the  distributing  plant  on  all  milk 
received  direct  ^m  the  farms  of 
producers  or  as  transfers  of  bulk  fluid 
milk  products  fiom  pool  and  nonpool 
plants,  less  the  difference  in  location 
adjustment  between  the  originating 
plant  and  the  destination  plant.  For 
concentrated  milk  the  rate  of 
compensation  would  be  $0.35.  Receipts 
from  cooperatives  acting  as  bulk  tank 
handlers  would  be  treated  the  same  as 
direct-shipped  milk. 

(g)  Distances  between  plants  would  be 
determined  using  the  latest  Mileage 
Guide  as  published  by  the  Household 
Goods  Carriers  Bureau.  For  direct- 
shipped  milk,  it  was  proposed  that  the 
tru^  highway  intersection  nearest  to 


the  closest  producer  on  the  farm  bulk 
pickup  route  be  \ised.  In  the  case  of 
plant  transfers,  transportation  credits 
would  not  be  available  on  movements  of 
milk  fiom  the  farms  of  producers  to  the 
plant  of  first  receipt. 

(h)  Pa3rment8  in  compensation  for 
hauling  would  be  made  directly  to  the 
handler  who  mdinariiy  receives  a 
location  adjustment  o^t  for  transfns 
between  pool  plants.  For  transfers  fiom 
a  nonpool  plant,  payment  would  be 
made  to  the  operator  of  the  receiving 
pool  distributing  plant.  For  direct- 
shipped  milk,  payment  would  be  made 
to  the  handler  that  accounts  to  the  pool 
for  that  producer  milk.  For  cooperative 
bulk  tank  handler  milk,  payment  would 
be  made  to  the  cooperative.  For  diverted 
milk,  payment  would  be  made  to  the 
diverting  handler.  For  direct-shipped 
milk,  any  handler  receiving  the 
marketwide  service  payments  would  be 
reqtdred  to  keep  records  that  show  that 
the  payments  received  were  in  fact  paid 
out  for  hauling  services  or  paid  directly 
to  producers  as  partial  reimbursement 
for  hauling  charges  paid  by  the 
producers. 

(i)  Because  the  amounts  of  money 
generated  by  the  Class  I  surcharge  to 
fund  the  me^etwide  service  payments 
may  not  match  exactly  the  payments  to 
be  made,  it  was  proposed  that  the 
market  administrators  establish  a 
reserve  within  the  producer  settlement 
fund  so  that  the  accumulation  of  funds 
be  treated  as  an  obligated  reserve. 

This  proposal  for  a  Class  I  differential 
compo^  of  the  $1.80  plus  the 
transportation  surcharge  was  designed, 
accoitiing  to  the  proponents,  to  provide 
all  the  necessary  incentives  to  assure  an 
adequate  supply  of  Grade  A  milk  for 
fluid  use  in  ail  markets.  It  would 
provide  incentives  to  produce  and  pool 
Grade  A  milk,  attract  it  away  from 
manufacturing  uses,  and  transport  it  to 
fluid  processors.  Proponents  maintained 
that  if  adopted  it  would  perform  these 
functions  more  efficiently  and  more 
efiectively  than  the  system  of  incentives 
now  provided  in  Federal  milk  orders. 

As  envisioned  by  the  proponents,  this 
proposal  would  have  several  impacts: 

It  would  likely  increase  minimum 
Class  I  and  blend  prices  in  a  few 
midwestern  markets  and  reduce  them 
elsewhere.  In  those  markets  with 
reduced  blend  prices,  locally  produced 
milk  could  decline  while  Class  I  sales 
would  increase  in  response  to  lo%ver 
prices.  Overall,  national  milk  supplies 
would  be  expected  to  decrease,  renting 
in  an  increase  in  the  value  of  milk  used 
in  manufactured  dairy  products.  The  net 
impact  on  total  dollars  flowing  into  the 
Grade  A  milk  sector  is  unknown. 
Another  witness  fm  the  proponents  later 


testified  about  using  a  computer  model 
and  input  data  for  1988  ana  1989  to 
estimate  the  net  impact  of  adopting 
proposal  A-27  four  years  after  its 
implementation.  Tliat  analysis  indicated 
that  after  four  years,  23  mai^ets  would 
lose  $337  million  and  14  markets  would 
gain  $156  million  for  a  net  loss  of  $181 
million. 

(b)  It  would  create  some  new  price 
alignment  problems,  but  the  prop<ments 
were  not  able  to  anticipate  in  advance 
all  the  alignment  problems  that  might 
arise.  It  was  suggested  that  local  market 
alignment  problems  be  addressed 
through  regional  hearings,  as  was  done 
in  1986.  In  this  regard,  it  was  stated  by 
a  witness  for  the  proponents  that  if  the 
Secretary  “*  *  *  condudes,  based  on 
what  others  may  say,  that  adoption  of 
our  proposal  without  a  concurrent 
change  in  location  adjustments  could 
lead  to  disorderly  ma^eting,  then  we 
suggest  that  he  defer  implementation  of 
our  final  dedsion  until  he  arrives  at  a 
final  decision  relative  to  location 
adjustment  hearings  and  implement 
them  both  at  the  same  time.” 

(c)  Another  impact  of  this  proposal 
would  be  to  change  the  economics  of 
fluid  milk  distribution.  Currently,  it  is 
generally  more  favorable  to  expand 
distribution  in  the  direction  of  higher- 
priced  markets  to  the  south.  Under  this 
proposal,  expansion  of  distribution  in 
any  direction  would  be  equally 
favorable.  Thus,  fluid  processors  would 
likely  face  stiffer  competition  fium  their 
more  southerly  competitors  and  less 
stifi  competition  bom  their  more 
northerly  competitors.  This  change  in 
the  competitive  environment  may  be 
painful  for  some  distributing  plant 
operators,  according  to  pro|K>nents’ 
witness. 

In  summary,  the  prindpal  witness  for 
the  proponents  indicated  their  belief 
that  adoption  of  this  proposal  would 
accomplish  the  following: 

(a)  Assure  an  adequate  supply  of 
Grade  A  milk  for  the  system  of  Federal 
order  markets. 

(b)  Provide  improved  incentives  to 
promote  the  release  of  Grade  A  milk  and 
its  delivery  to  the  fluid  market. 

(c)  Reduce  the  Class  I  cost  of  assuring 
an  adequate  supply  of  Oade  A  milk  for 
the  fluid  market. 

(d)  Provide  greater  equity  among 
producers  regulated  imder  difierent 
orders  by  reducing  blend  price 
diflerences. 

(e)  Reflect  supply  and  demand 
conditions  on  a  system-wide  basis. 

Thirty-three  dinerent  persons  spoke 
in  support  of  proposal  A-27,  including 
memb^  of  Congress,  a  governor,  state 
representatives,  representatives  of  State 
government.  University  faculty  and  staff 
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members,  members  of  farm 
organizations  and  individual  dairy 
farmers.  Most  of  the  supporting 
testimony  was  very  general  in  nature, 
basically  endorsing  the  notion  that  a 
change  is  needed  in  the  way  milk  is 
priced  \mder  Federal  orders  and 
indicating  support  for  proposal  A-27  as 
the  way  to  do  ^at. 

Fifteen  witnesses  spoke  in  opposition 
to  proposal  A-27.  These  included 
representatives  of  numerous  dairy 
farmer  cooperatives,  some  speaking  on 
behalf  of  coalitions  and  others  just  for 
their  own  organizations.  In  addition, 
opposition  to  A-27  was  voiced  by 
proprietary  handlers,  the  Milk  Industry 
Foundation  and  International  Ice  Cream 
Association,  and  individual  dairy 
farmers. 

More  will  be  said  later  regarding  both 
supporting  and  opposing  testimony 
concerning  proposals  A-24,  A-25,  A- 
26,  and  A-27. 

'Proposal  A-28  would  provide  seven 
basing  points  for  Class  I  pricing:  Boise, 
Idaho;  Southern  Arizona;  Central  Texas; 
Eau  Claire,  Wisconsin;  Nashville, 
Tennessee;  North  Central  Pennsylvania; 
and  Northern  New  Hampshire  and 
Vermont.  Initial  Class  I  ^fferentials 
would  range  from  $1.50  to  $2.50.  A 
location  differential  of  about  10  cents 
per  hundredweight  per  100  miles 
distance  hnm  the  basing  point  would  be 
added  to  the  Class  I  differential,  with 
pricing  points  in  individud  marketing 
areas  to  allow  for  movement  of  milk  to 
metropolitan  areas  within  the  marketing 
area.  Also,  there  could  be  established  a 
transportation  credit  pool  to  pay  for 
transportation  of  milk  horn  another  base 
point  area,  controlled  by  the  market 
administrator  based  on  the  need  for 
additional  Class  I  milk.  The  proponents 
of  this  proposal  were  the  North  Dakota 
Milk  Producers  Association  and  North 
Dakota  Dairy  Industries  Association. 

The  witness  for  the  proponents 
introduced  two  exhibits  showing  details 
of  the  proposed  prices  for  each  existing 
order,  which  would  range  from  $1.75  for 
the  Upper  Midwest  order  to  $4.18  for 
the  Southeastern  Florida  order. 

The  witness  contended  that  the 
current  pricing  system  does  not 
adequately  price  milk  throughout  the 
United  States  and  that  new  production 
centers  now  exist  other  than  in 
Wisconsin.  As  proposed.  Class  1  milk 
prices  would  be  increas^  in  the 
Midwest  to  stem  declining  production 
that  is  occurring  because  prices  are  not 
sufficient  to  cover  production  costs, 
according  to  the  witness.  He  cited 
increased  milk  production  in  the 
Southwest  (Texas,  Arizona,  New  Mexico 
and  California)  and  maintained  that  if 
that  production  increase  trend 


continues,  there  would  be  milk 
available  to  move  to  the  Southeast  or 
other  parts  of  the  country. 

The  witness  also  indicated  that  the 
Upper  Midwest  order  needs  a  larger 
location  adjustment  to  provide  an 
incentive  to  ship  milk.  This  proposed 
pricing  would  allow  20  cents  per 
hundi^weight  to  move  milk  and  would 
restructiue  the  zones  to  provide  higher 
prices  in  southern  and  northwestern 
Minnesota  and  in  eastern  South  Dakota. 
He  suggested  that  if  other  areas  of  the 
country  have  similar  problems,  location 
adjustments  should  be  changed  as 
infficated  based  on  testimony  at  the 
hearing  in  this  proceeding. 

In  summarizing,  the  witness  indicated 
that  this  proposal  is  designed  to  provide 
a  new  system  for  the  1990’s  and  beyond 
and  to  recognize  an  ever-chan^g  dairy 
supply  system,  and  that  it  could  work 
towards  fewer  orders  if  that  is  desired 
by  the  industry.  The  witness  stated  that 
‘it  is  hopeful  that  it  will  stabilize 
production  in  the  Midwest  and  slow 
down  the  increase  that  is  occurring  in 
the  Southwest,  both  of  which  would  be 
in  the  best  interest  of  the  industry.” 

On  cross-examination  the  witness 
indicated  that  for  those  areas  for  which 
the  proposal  did  not  provide  a  specific 
basing  point,  there  would  need  to  be 
local  input  from  those  areas  to 
determine  where  the  basing  point 
should  be.  He  agreed  that  lacking  such 
input,  the  record  would  be  short  of 
enou^  information  to  decide  exactly 
what  to  do.  There  was  no  other 
supportins  testimony  on  proposal  A-28. 

Proposal  A-29  was  a  non-specific 
proposal  to  establish  a  system  of 
multiple  basing  points.  It  was  proposed 
by  the  Rusk  County  Farm  Bureau 
(Wisconsin).  The  witness  for  the 
proponent  contended  that  a  new  system 
was  needed  and  referred  to  a  study  by 
the  Economic  Research  Service  of  the 
USDA  as  the  source  of  information  he 
had  relied  on  in  proposing  a  multiple 
basing  point  pricing  system.  He  also 
indicated  that  he  had  relied  on  the 
General  Accounting  Office  study.  He 
further  indicated  that  he  was  supporting 
a  concept  but  that  he  did  not  have  a 
specific  proposal  to  offer. 

Five  parties  specifically  opposed 
adoption  of  multiple  basing  points. 
Mostly  the  testimony  was  in  opposition 
to  any  changes  from  the  current  system 
or  was  general  opposition  to  any 
increases  in  Class  I  differentials.  One 
witness,  for  CMPC,  expressed  the  view 
that  proponents  have  not  advanced 
sufficient  data  to  define  the  term 
“multiple  basing  points”,  or  the  need 
for  it  or  its  operation.  He  further  stated 
that  only  those  areas  that  have  volumes 
of  milk  in  the  fall  months  in  excess  of 


their  Class  I  and  Gass  n  needs  could  be 
considered  as  reserve  supply  areas. 

Proposal  A-30  was  desmbed  in 
connection  with  proposal  A-16. 

Proposal  A-31  called  for  a  producer 
fall  production  incentive  program  in  all 
Federal  order  maricets.  As  proposed,  five 
cents  per  himdredweight  would  be 
deducted  from  the  imiform  price  on  all 
producer  milk  during  the  months  of 
April,  May  and  Jime.  The  funds  so 
generated  would  be  paid  back  to 
producers  in  the  short  production 
months.  The  payment  would  be  made 
on  the  quantity  of  milk  that  each  dairy 
farmer  produced  in  excess  of  95  percent 
of  the  amoimt  produced  during  the 
flush  months.  The  proponent  was  Milk 
Marketing,  Inc. 

At  the  hearing,  proponent's  witness 
stated  that  the  seasonal  incentive  fund 
should  be  created  by  increasing  all  class 
prices  by  10  cents  per  hundredwei^t  in 
the  months  that  the  individual  maKets 
are  normally  in  the  tightest  supply/ 
demand  conditions. 

The  witness  indicated  that  seasonally 
varying  patterns  of  production  cause 
inefficiency  in  the  entire  milk  marketing 
system  and  that  seasonal  incentive 
pricing  would  be  beneficial  to  everyone 
in  the  industry  and  to  consumers  as 
well.  Since  it  would  be  paid  for  by 
handlers,  producers  would  view  the 
program  as  very  beneficial  and  would 
adjust  production  patterns  to  meet 
market  demands.  This  would  result  in 
less  costs  associated  with  a  low  seasonal 
production  pattern  and  should  reduce 
procurement  costs  and  over-order 
prices.  No  one  else  testified  in  direct 
support  of  proposal  A-31. 

Proposal  A-32  also  proposed  a 
seasonal  incentive  plan  providing  a 
take-out  of  as  much  as  45  cents  per 
hundredweight  during  a  four-month 
period,  to  as  little  as  20  cents  per 
hundredweight  during  a  nine-month 
period,  and  a  pay-back  of  not  less  than 
60  cents  per  hundredweight  each  month 
of  September  throu^  November.  This 
plan  was  proposed  by  the  cheesemaker 
organizations  mentioned  as  proponents 
of  A-18. 

The  witness  for  the  proponents 
expressed  the  view  that  seasonality  of 
milk  production  is  a  national  problem 
requi^g  a  national  solution.  The 
problem  is  one  of  imbalance  between 
the  production  of  milk  with  demand  for 
milk  in  various  products,  which  causes; 
shortages  of  milk  supplies  during  the 
fall  months;  seasond  needs  to  transport 
milk  long  distance  during  the  fall; 
assessment  of  give-up  charges  to  release 
fall  milk  supplies;  idle  manufacturing 
plant  capacity  in  the  fall;  inadequate 
manufacturing  capacity  in  the  spring; 
and  instability  of  minimum  prices  and 
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premiums.  In  supporting  adoption  of 
the  proposal,  he  pointed  to  testimony  of 
another  witness  tor  the  proponent  who 
had  studied  the  costs  of  contra- 
seasonality  in  milk  production  and  who 
concluded  that  there  is  an  annual 
minimum  cost  of  $40  million  to  the 
industry. 

The.  proponents’  witness  claimed  that 
there  has  been  little  improvement  in  the 

fiattem  of  seasonal  production  over  the 
ast  decade.  In  order  to  provide  an 
incentive  for  producers  to  adjust 
production  seasonally,  he  proposed  a 
take-out  of  45  cents  per  himdi^weight 
horn  the  uniform  price  during  each  of 
the  months  of  January  throu^  Jime  for 
all  markets.  The  amount  so  set  aside 
would  be  pidd  back  to  producers  with 
interest  during  Septemoer,  October  and 
November.  He  believed  the  pay-back 
would  likely  exceed  $1.00  per 
hundredweight.  However,  he  urged  that 
the  take-out  be  floored  at  the  M-W  price 
plus  10  cents. 

The  brief  filed  by  the  cheesemakers 
stated  that  if  the  Secretary  foimd  that 
producers  under  such  a  plan  would  lose 
income  not  likely  to  be  compensated  for 
in  the  marketplace,  the  cheesemakers 
would  not  object  to  a  imiform  sharing  of 
such  costs  with  producers  by  all 
handlers  throuw  implementation  of  a 
surcharge  on  Class  prices  not  to  exceed 
5  cents  per  himdredweight  on  a  year- 
round  basis.  This  would  allow  the  take¬ 
out  to  be  reduced  about  30  percent 
without  reducing  the  payback, 
according  to  the  brief. 

There  was  no  other  direct  testimony 
in  support  of  A-32. 

Proposal  A-33,  by  Prairie  Farms 
Dairy,  Inc.,  was  another  proposal  for  a 
seasonal  incentive  plan.  As  proposed, 
for  producer  milk  delivered  during 
April,  May  and  June,  an  amount  equal 
to  35  percent  of  the  Class  I  differential 
would  be  subtracted,  from  each 
handler’s  total  value  of  pooled  milk, 
provided  such  adjustment  does  not 
provide  a  uniform  price  at  location  of 
less  than  the  Class  in  price.  For  milk 
delivered  in  September,  October  and 
November,  one-third  of  the  amount 
subtracted  would  be  added. 

In  his  testimony  supporting  the 
proposal  the  proponent’s  witness 
modified  the  proposal  by  adding  March 
as  a  deduct  mon^  and  adding 
December  as  a  payback  month.  In 
addition,  the  deduction  would  be  equal  ^ 
to  25  percent  of  the  Class  I  difierential, 
and  the  deductions  could  not  yield  a 
blend  price  below  the  Class  HI  price 
plus  10  cents.  He  indicated  that  the 
variable  deduction  would  encourage 
some  markets  with  low  Class  I 
utilization  and  low  Class  I  differentials 
to  participate,  even  though  there  is  a 


small  difierence  between  the  Class  m 
price  and  the  Uniform  price.  This  was 
the  reason  for  snubbing  the  deduction 
so  that  the  blend  price  would  not  be  less 
than  the  Class  m  price  plus  10  cents. 

According  to  the  witness,  higher 
deducts  in  markets  with  higher  Class  I 
use  and  higher  Class  I  difierentials 
would  be  ^neficial  because  such 
markets  tend  to  have  a  greater  need  for 
the  market  to  provide  a  balancing 
service  to  fluid  handlers.  Thus,  if 
production  is  balanced  to  meet  fluid 
handlers’  needs,  they  will  need  less 
supplemental  milk  on  a  yearly  basis, 
which  should  reduce  the  volatility  of 
their  raw  milk  prices.  He  also  said  it 
would  benefit  suppliers  as  well. 
Moreover,  larger  paybacks  in  deficit 
markets  would  help  attract  milk  to  those 
markets. 

The  witness  said  his  analysis  showed 
that  nearly  80  percent  of  the  markets 
would  see  seasonal  blend  price  swings 
of  at  least  $1.00  per  hundr^weight, 
which  would  cause  many  producers  to 
shift  their  production  to  better  meet  the 
needs  of  the  industry.  He  also  cited 
several  problems  that  result  from  an 
imbalance  of  production  relative  to 
demand  for  milk.  There  was  no  other 
direct  testimony  in  simport  of  A-33. 

A  witness  for  CMPC  aid  not 
specifically  endorse  any  particular 
seasonal  incentive  plan,  but  indicated 
support  for  such  a  concept,  if  it  is 
adopted  in  all  orders,  has  a  maximum 
deduct  or  charge  of  four  to  five  cents  per 
hundredweight,  pays  out  to  only  those 
producers  who  perform,  and  allows 
some  flexibility  in  developing 
provisions  appropriate  to  Federal 
orders. 

The  brief  filed  by  NFO  opposed 
proposals  A-32  and  A-33,  but 
supported  adoption  of  A-31  as  the  best- 
designed  seasonal  incentive  plan  and 
urged  its  adoption  to  address  the 
seasonality  cost  problem. 

Over  all,  there  was  not  a  great  deal  of 
support  for  any  seasonal  incentive  plan 
except  as  noted  above.  Moreover,  there 
was  some  general  opposition  to  any 
changes  in  the  orders  regarding  Class  I 
prices. 

Proposal  A-34  would  amend  all 
orders  to  provide  that  the  Class  I  and 
Class  II  butterfat  differentials  be 
announced  on  the  fifth  day  of  the  month 
for  the  following  month.  The 
proponents  are  the  MIF/nCA.  The 
principal  reason  advanced  by  the 
proponents’  witness  in  support  of  this 
proposal  was  that  it  would  “*  *  * 
greatly  enhance  the  ability  of  Class  I  and 
Class  II  handlers  to  more  accurately 
determine  their  raw  product  costs.”  He 
also  indicated  that  over  the  long  run, 
adoption  of  the  proposal  would  have  no 


impact  on  producers  and  would 
facilitate  more  orderly  marketing  of  both 
Class  I  and  Class  n  milk  products. 

Seyeral  parties  supported  adoption  of 
proposal  A-34.  There  was  no 
opj^sition. 

Imposal  A-35,  submitted  by  Prairie 
Farms  Dairy,  Inc.,  would  provide  that  a 
uniform  butterfat  difierential  for  the 
month  be  annoimced  by  the  fifth  of  the 
month.  The  proposal  was  abandoned  by 
th^roponent. 

Toe  ^ve  description  of  proposals 
and  testimony  portrays  a  wide  range  of 
views  regarding  how  Federal  orders 
should  be  changed  or  not  changed. 
Altogether,  nearly  200  persons, 
including  dairy  farmers,  cooperative 
association  representatives,  members  of 
other  general  farm  organizations, 
proprietary  handlers,  state  ofiicials. 
members  of  the  United  States  Congress, 
and  others,  testified  at  the  hearing. 

Thus,  the  record  contains  the  views  and 
testimony  of  a  broad  cross-section  of  the 
dairy  industry  and  other  interested 
parties. 

In  general,  the  testimony  reflects  one 
of  two  basic  views.  The  first  is  one  of 
basic  support  for  the  order  program  as 
is.  This  point  of  view  was  expressed  by 
virtually  all  parties  from  areas  of  the 
country  other  than  the  Midwest.  Many 
of  them  opposed  any  broad-based 
changes  in  the  Class  I  pricing  system  of 
the  orders.  Others,  however,  proposed 
increases  in  Class  I  prices,  ranging  from 
changes  in  Class  I  differentials  for  a  few 
orders  to  Class  I  difierential  increases  in 
all  orders. 

The  second  point  of  view  reflected  in 
the  testimony  of  most  parties  from  the 
Midwest  also  expressed  strong  support 
for  the  Federal  order  program,  but  was 
critical  of  the  system  of  Class  I  prices 
that  now  operates  in  all  the  orders. 

Their  criticisms  were  based  on  a  belief 
that  the  current  Class  1  pricing  system 
discriminates  against  producers  in  the 
Midwest.  Many  of  those  who 
participated  in  the  hearing  testified  that 
the  Class  I  prices  in  the  Midwest  are  too 
low  relative  to  Class  I  prices  in  other 
areas,  particularly  in  the  Northeast  and 
the  Southwest.  In  general,  those  who 
expressed  this  view  maintained  that  the 
costs  of  producing  milk  in  the  Midwest 
are  not  very  different  from  the  costs  of 
producing  milk  in  other  regions.  Many 
maintained  that  a  Class  I  pricing  system 
based  on  a  single  basing  point  is 
obsolete,  causes  pricing  inequities,  and 
needs  to  be  substantially  revised  to 
reflect  current  marketing  conditions  and 
technology. 

Among  the  most  critical  of  all  groups 
in  this  regard  was  the  Upper  Midwest 
Federal  G^er  Coalition  (UMFOC). 
UMFOC  witnesses  offered  extensive 
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testimony  about  what  is  wnmg  %vith  the 
Federal  ordm  pricing  aystmn.  The 
witness  offered  a  substantial 
amount  of  testimony  in  this  regard 
stated  that  the  current  system  ^  Class 
I  price  differentials  has  deficiencies. 
These  were  identified  as  follows;  (1) 
When  prices  are  above  competitive  firee- 
market  levels  due  to  regulaticm,  there 
will  be  increased  production  in  those 
markets  where  the  blend  price  is 
substantially  greater  than  the  M-W 
price;  (2)  When  excess  milk  production 
occurs,  this  milk  is  either  moved 
outside  the  market  or  processing 
capacity  is  expanded  within  the  market; 
and  (3)  This  additional  manufactured 
product  is  sold,  which  decreases  the 
value  of  milk  used  in  manufecturing. 
This  is  detrimental  to  those  areas  where 
a  large  percentage  of  the  milk  produced 
goes  into  manufecturing. 

The  witness  further  contended  that 
the  purpose  of  the  mders,  to  establish 
and  maintain  orderly  marketing 
conditions,  is  not  currently  being  met. 

He  claimed  that  costs  of  production  are 
about  the  same  across  the  country  while 
Class  I  difierentials  established  through 
single  basing  point  provisions  increase 
as  the  distance  firam  Eau  Claire, 
Wisconsin,  increases.  He  further 
contended  that  Federal  order  Class  I 
prices  do  not  reflect  supply  and  demand 
conditions  in  that  excessive  production 
occurs  in  some  regions.  This,  he 
maintained,  is  a  detriment  to  the  Upper 
Midwest.  As  a  result,  in  his  view,  tM 
orders  now  cause  inequitable  treatment 
of  producers  based  on  location.  In  this 
regard,  a  major  concern  dted  is  single 
basing  point  pricing,  whereby  the  Class 
I  differentials  increase  as  distance  from 
Eau  Claire  increases.  The  witness 
claimed  that  single  basing  point  pricing 
and  order  requirements  for  equalizing 
payments  on  reconstituted  milk  create 
and  maintain  a  system  of  local  markets 
that  hamper  competitive  market  forces. 
(The  issue  of  pricing  reconstituted  milk 
is  discussed  rinder  issue  No.  4.) 

According  to  the  witness,  there  are 
three  implicit  assumptions  imderlying 
single  basing  point  pricing 

(1)  Locally  produced  muk  is  preferred 
over  im]}ort8  and  the  pricing  sy^em 
thus  should  encourage  local  produdion. 
In  his  opinion,  this  was  true  once,  but 
is  not  true  under  current  marketing 
conditions. 

(2)  Cost  of  production  varies  directly 
with  distance  from  the  Upper  Midwest. 
The  uritnesa  also  said  this  was  once 
true,  but  no  longer  is  true. 

(3)  The  Upper  Midwest  is  a  primary 
source  of  reserve  supplies.  Here  again, 
he  argued  that  this  fe  no  longer  the  case. 
He  claimed  there  were  at  le^  12  other 
Federal  orders  that  had  anou]^  milk 


available  on  an  annual  baris  to  meet  the 
fluid  milk  needs  of  all  deficit  Federal 
ordOT  markets. 

For  ail  the  reasons  dted  above,  the 
witness  reached  the  following 
conclusions; 

(1)  ^gle  basing  point  pricing  is  no 
longer  supportable; 

(2)  The  current  Federal  order  system 
of  Class  I  pricing  is  a  source  of  industry 
conflicts  between  regions; 

(3)  Single  basing  point  pricing, 
combined  with  restrictimis  cm 
reconstituted  milk,  represents 
protectionism  for  the  higher*inice 
markets; 

(4)  The  currant  system  restricts  free 
movement  of  milk  from  low  to  high- 
cost-of'prcxluctian  areas; 

(5)  Tm  pricing  system  benefits  those 
producers  most  distant  from  the  Upper 
Midwest,  but  such  prices  are  not 
justified  on  the  basis  of  costs  of 
providing  an  adequate  supply  of  milk  to 
consumers; 

(6)  Markets  distant  from  the  Midwest, 
because  of  excessively  high  prices,  have 
expanded  producticm  beyond  Qass  I 
needs,  thus  putting  downward  pressure 
on  the  price  of  milk  used  for 
manufacturine;  and 

(7)  Upper  Kudwest  farmers  are  unable 
to  share  in  the  returns  that  distant  dairy 
farmers  enjoy  based  on  their  high  Class 
I  utilization. 

For  the  reasons  cited  above,  the 
witness  argued  that  it  was  time  for  a 
new  approach  to  establishing  Class  1 
milk  prices  under  the  Federal  order 
program.  He  indicated  that  proposal  A- 
27  was  developed  with  this  in  mind. 

Numerous  other  parties  from  the 
Midwest  also  expressed  the  belief  that 
the  Federal  order  Class  I  pricing  system 
discriminates  against  midwestern  dairy 
farmers  while  en(X>uraging  milk 
producticm  in  other  areas.  They  also 
called  for  changes  to  "level  the  playing 
field.” 

Many  other  hearing  participants 
disagreed  with  the  positions  and 
arguments  stated  by  those  from  the 
Midwest.  These  parties  generally 
opposed  any  changes  in  the  Federal 
orders  that  would  lower  returns  to  dairy 
farmers  in  their  respective  areas.  Among 
these  were  witnesses  from  the 
Northeast,  Middle  Atlantic,  Scmtheast, 
South  Central,  Southwest,  Far  West  and 
Pacific  Northwest  regions.  The 
testimony  of  most  of  these  parties 
presents  a  strong  statement  ot  suppcut 
for  the  status  quo,  as  well  as  a  defense 
of  the  order  program  as  a  stabilizing 
influence  in  milk  maikets. 

Testimony  of  various  expert  witnesses 
with  many  years  of  milk  mariceting 
experience  provided  the  reccml  with  a 
history  of  the  ordw  program  and  the 


conditions  and  mari;et  experimices  that 
led  to  its  development.  T^se  vritnesses 
desoibed  in  some  detail  the  nature  of 
milk  production  and  the  asscxhited 
marketing  problems  that  make  milk 
marketing  regulation  unique.  In 
summary,  vtrious  witnesses  indicated 
that  milk  is  a  imique  agricultural 
product  that  requires  specnal 
cx>nsideration,  and  that  many  of  the 
production  and  marketing  jn^Iems  that 
originally  rave  rise  to  the  Federal  cmler 
system  still  exist. 

After  a  review  of  the  testimony  and 
other  evidence  in  the  recxrrd  relating  to 
this  issue,  it  is  concluded  that  the 
present  Class  I  differentials  should 
remain  in  place.  The  underlying  basis 
for  the  level  of  CTass  I  prices  under  the 
ordw  program  is  the  statutory  pricing 
standi  which  recpiires  that  prices 
reflect  the  supply  and  demand  for  milk. 
Within  this  context,  the  present  Class  I 
differentials  appear  to  be  set  at  a 
reasonably  satisfac:tory  level.  Although 
there  might  be  a  basis  for  some 
downwaii^  adjustments  in  certain 
markets,  such  as  in  the  heavy 
produc:tion  areas  of  the  Midwest,  it  is 
difficult  to  determine  from  this  recmrd 
what  the  adjustments  should  be.  This  is 
particularly  so  when  the  industry  has 
strongly  supported  over  the  years  a 
coordinated  set  of  differentials  based  on 
fairly  constant  rates  of  change  from 
market  to  market. 

In  reviewing  the  adequacy  of  milk 
supplies  in  the  regulated  markets,  the 
supplies  and  utiliretion  of  producer 
milk  were  analyzed,  wder  by  order  and 
region  by  region.  For  this  purpose,  the 
monthly  data  (taken  from  Federal  Milk 
Order  Statistics)  for  the  years  1987, 1988 
and  1989  were  selected  as  being 
representative  of  normal  madiet 
conditions.  When  the  market  data  are 
reviewed  in  light  of  both  Class  I  and 
Class  n  needs,  it  is  clear  that  there  are 
no  large  supplies  of  Gass  III  milk  left  for 
shipment  to  other  areas  except  for  the 
Chicago  Regional,  Upper  Midwest, 
Pacific  Nor&west  and  Idaho  markets. 

The  record  indicates  that  in  order  to 
serve  the  varying  needs  of  a  Class  I 
market  on  a  year-round  basis,  reserve 
milk  supplies  equal  to  about  30  percent 
of  the  total  milk  in  the  market  are 
needed.  The  views  on  this  point  varied 
from  IS  percent  to  40  percent,  with  a 
fairly  persuasive  argument  for  at  least  30 
percent.  Thus,  a  reserve  milk  supply 
equal  to  30  to  35  percent  of  the  total 
milk  in  the  market  appears  to  be  a 
reasonable  reserve  requirement. 

It  is  in  the  fall  months  of  the  year 
when  market  supplies  of  milk  are 
reduced.  Thus,  it  is  the  fall  mcrnths  that 
must  be  looked  at  first  to  determine 
whether  a  given  maricet  has  adequate 
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supplies  of  milk  or  whether  there  are 
inadequate  supplies  or  excessive 
supplies  available.  In  order  to  evaluate 
each  market  for  this  purpose,  the 
months  of  September,  October  and 
November  for  1988  and  1989  combined 
were  reviewed.  Also,  monthly  data  for  ■ 
the  years  1987, 1988  and  1989  were 
combined  to  depict  this  information  on 
a  year-round  basis  rather  than  just  the 
fall  months. 

It  should  be  noted  here  that  for  this 
analysis,  estimates  of  Class  n  use  were 
made  for  those  orders  that  provide,  or 
did  provide  during  the  review  period, 
only  two  classes  of  utilization.  Eight 
orders  fall  into  that  category:  the  three 
Florida  orders,  the  three  northeastern 
orders,  the  Michigan  Upper  Peninsula 
order,  and  the  Black  Hills  order.  There 
is  no  data  available  in  the  record  for  the 
Michigan  Upper  Peninsula  order,  and 
the  Black  Hills  order  data  are  combined 
with  data  for  the  Greater  Kansas  City 
and  Eastern  South  Dakota  orders,  all  to 
preserve  confidentiality  of  proprietary 
information.  For  the  Florida  markets, 
virtually  all  use  other  than  Class  I  was 
considered  to  be  used  in  the 
intermediate  classification.  For  the  New 
England,  New  York-New  Jersey  and 
Middle  Atlantic  orders,  published  data 
were  used  to  extract  the  pounds  of  milk 
used  to  produce  the  various 
intermediate  class  products.  However, 
for  the  New  England  order,  market  data 
reported  condensed  milk  with  butter,  so 
that  an  appropriate  separation  of  Class 
II  arid  Class  lU  in  that  case  v/as  not 
possible  firom  published  data. 

The  New  England  order,  the  New 
York-New  Jersey  order  and  the  Middle 
Atlantic  order  were  amended  April  1, 
1991,  to  provide  three  classes  of  milk 
use.  (Official  notice  is  taken  of  the 
Assistant  Secretary’s  order  amending 
orders  for  the  New  England,  New  York- 
New  Jersey  and  Middle  Atlantic 
Marketing  Areas,  Docket  Numbers  AO- 
14-A62,  etc.,  issued  January  31, 1991, 
published  February  11, 1991,  56  FR 
5308.)  Market  data  reported  by  the 
market  administrator  for  the  New 
England  order  for  April  1991  were  used, 
specifically  the  pounds  of  producer 
milk  assigned  to  Class  B,  to  go  back  and 
adjust  the  earlier  estimates  in  an  attempt 
to  better  distinguish  the  amount  of 
producer  milk  that  would  have  been 
Class  n  if  the  order  had  been  a  three- 
class  order. 

The  numbers  developed  as  described 
above  for  the  three  northeastern  markets 
were  considered  to  be  the  pounds  of 
producer  milk  in  Class  B.  Class  IB 
pounds  were  estimated  by  subtracting 
the  Class  I  producer  milk  and  the 
estimated  Class  B  producer  milk  horn 


total  producer  milk  receipts  for  each 
month. 

Also,  during  the  hearing,  only  market 
data  for  the  month  of  September  1990 
was  available  for  the  Carolina  order, 
since  the  order  for  that  market  did  not 
become  fully  efiective  until  September 
1, 1990.  Therefore,  we  are  taking 
Official  Notice  of  data  for  October, 
November,  and  December  1990  in  order 
to  have  further  information  for  analysis. 

Official  notice  is  taken  of  the 
following  sources  of  data  for  the 
northeast  orders  and  the  Carolina  order: 

1.  New  England  Milk  Market  Statistics 
for  the  years  1986  and  1990;  issued  by 
the  Market  Administrator,  P.  O.  Box 
1478,  Boston,  MA  02205. 

2.  Monthly  Statistical  Report  for  the 
New  England  Marketing  Area  for  April 
1991,  issued  by  the  Market 
Administrator,  P.  O.  Box  1478,  Boston, 
MA  02205. 

3.  The  Market  Administrator’s 
Bulletin  for  the  New  York-  New  Jersey 
Milk  Marketing  Area.  Quarterly  issues 
A,  B,  C  and  D  for  the  years  1986  and 
1990  (Volumes  46  and  50),  issued  by  the 
Market  Administrator,  708  Third 
Avenue,  New  York,  NY  10017. 

4.  Annual  Statistical  Report  for 
Federal  Order  No.  4,  the  Middle 
Atlantic  Marketing  Area,  for  the  years 
1986, 1987, 1988. 1989  and  1990,  issued 
by  the  Market  Administrator,  P.  O.  Box 
25828,  Alexandria,  VA  22313. 

5.  Statistical  Summary,  for  October 
through  December  1990,  for  the  Carolina 
Milk  Marketing  Order,  issued  by  the 
Market  Administrator,  3920  Bardstown 
Road,  Louisville,  KY  40218. 

The  simplest  way  to  get  an  overview 
of  combined  Class  I  and  Class  B  use  is 
to  look  at  Class  IB  use  in  the  various 
orders.  If  a  reserve  of  at  least  30  percent, 
and  maybe  as  much  as  40  percent,  is 
necessary  on  an  annual  basis  to  supply 
the  Class  I  market,  then  any  market  with 
40  percent  or  less  Class  IB  use  cannot 
be  considered  to  be  a  surplus  market. 

Analysis  of  the  market  data  for  all  the 
orders  on  an  annual  basis  reveals  three 
distinct  groups  of  markets,  as  follows: 

(1)  The  orders  in  the  Southeast 
(Alabama-West  Florida:  Georgia; 
Nashville;  Tennessee  Valley;  Upper 
Florida;  Tampa  Bay;  Southeastern 
Florida:  Memphis,  Tennessee:  Central 
Arkansas;  New  Orleans-Mississippi; 
Greater  Louisiana:  and  Carolina)  have 
very  high  levels  of  Class  I  use.  These 
orders  have  low  levels  of  Class  B  (soft 
products  &  ice  cream),  and  very  low 
Class  IB  utilizations.  Some  of  these 
markets  are  deficit  markets,  that  is,  they 
do  not  produce  enough  milk  to  supply 
the  Class  I  needs,  including  reserves  on 
a  year-round  basis. 


(2)  A  group  of  Midwest  and  Par  West 
and  Northwest  markets  (Upper 
Midwest:  Chicago  Regional;  Iowa, 
Nebraska-Western  Iowa;  Great  Basin; 
Southwestern  Idaho-Eastern  Oregon; 
and  Pacific  Northwest)  that  obviously 
have  far  more  milk  available  than  is 
needed  for  Class  I  and  Class  B  use,  plus 
reserves.  Even  in  the  fall  months 
(September,  October,  November,  1988 
and  1989  combined)  all  the  markets  in 
this  group  had  Class  IB  utilizations 
greater  than  45  percent,  and  only  one 
(Great  Basin)  was  below  50  percent. 

(3)  The  remaining  markets  exhibit 
essentially  a  balance  between  supply 
and  demand.  Within  this  group  there  is 
considerable  variation  of  Class  B  use, 
from  about  forir  percent  for  the  Central 
Illinois  order  to  nearly  27  percent  for 
the  Middle  Atlantic  order.  Class  I  use  in 
these  markets  (three-year  average) 
ranges  from  41  percent  (New  York-New 
Jersey)  to  over  77  percent  (Paducah).  For 
the  combined  period  of  1987  through 
1989,  only  one  market  in  this  group  had 
Class  BI  use  of  above  40  percent,  and 
that  was  the  Southern  Michigan  market. 
However,  in  the  fall  months.  Class  BI 
use  in  the  Southern  Michigan  market 
was  less  than  40  percent,  and  Class  BI 
use  was  less  than  35  percent  in  most  of 
the  other  markets. 

Based  on  this  analysis,  it  is  concluded 
that  producer  milk  supplies  are  not 
excessive  outside  of  the  markets 
identified  in  the  second  group  above. 

The  exception  filed  by  UMFCK) 
mistakenly  concluded  that  supply  and 
demand  were  analyzed  by  looking  at 
production  and  use  only  in  the  fall 
months.  This  is  not  correct,  since  both 
fall  and  annual  data  were  reviewed  for 
the  years  1987, 1988  and  1989. 

Also,  UMFOC’s  exception  maintains 
that  too  high  a  reserve  requirement  was 
used  and  that  a  UMFOC  witness  was  the 
only  one  who  provided  actual 
calculations  for  seasonal  reserves. 

In  response,  we  would  only  point  to 
the  analysis  of  Class  I  reserve 
requirements  presented  by  a  witness  for 
the  Coalition  of  Southern  Dairy  Farmers, 
in  which  he  concluded  that  an  adequate 
reserve  on  an  annual  basis  should  be 
about  32  percent. 

As  the  recommended  decision 
indicated,  there  was  a  range  of  views 
expressed  concerning  the  reserve 
supplies  needed  to  serve  Class  I  needs 
on  a  year-round  basis.  When  both  Class 
I  and  Class  B  needs  are  considered,  we 
believe  the  analysis  of  supply  and 
demand  for  milk  on  the  various  markets 
and  regions  is  valid. 

The  exception  filed  by  UMFOC 
expresses  the  view  that  it  is 
inappropriate  to  measure  supply  for  a 
market  by  looking  at  producer  milk  and 
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to  measure  demand  by  looking  at  Class 
I  and  Class  n  use.  This  argument  is 
based  on  the  fact  that  producer  milk  is 
limited  to  the  milk  that  is  defined  by  the 
order  as  producer  milk  and  does  not 
represent  the  potential  supplies 
available  from  outside  the  local  market. 
The  exception  suggests  that  total  in-area 
sales  is  a  more  appropriate  way  to 
measure  demand,  and  that  it  is 
inappropriate  to  include  Class  H  use. 

We  disagree  with  these  views.  As 
indicated  in  the  recommended  decision, 
the  supply  and  demand  standard  set 
forth  in  the  Act  requires  that  milk  prices 
be  set  for  each  order  individually.  There 
is  no  national  supply  and  demand 
standard  for  the  order  program  as  a 
whole.  That  is  not  to  say  that  a  regulated 
maiket  cannot  rely  on  milk  supplies 
from  another  area,  as  is  often  Ae  case. 
Nevertheless  viewed  on  an  individual 
market  basis,  we  reaffirm  our 
conclusion  that  milk  supplies  available 
for  Class  I  and  Class  II  uses  are 
adequate,  but  not  excessive  in  most 
markets. 

Perhaps  total  in-area  sales  could  be 
used  to  measure  demand,  but  that 
approach  has  a  major  shortcoming  in 
tl.at  Class  n  dispositions  are  not 
reported  by  area  of  disposition.  Class  II 
is  associated  with  Class  I  use,  and  as 
explained  under  issue  No.  4 
(classification),  the  products  identified 
as  Class  II  uses  of  milk  are  demand- 
driven.  They  are  not  a  residual  or 
surplus  use  of  milk.  This  is  the  case 
whether  or  not  the  orders  include 
shipping  standards  and  whether  or  not 
Class  n  differentials  fully  reflect  the 
market  value  of  those  piquets. 

The  idea  of  measuring  demand 
involves  a  basic  question  of  whether 
demand  for  milk  and  its  products  is  best 
identified  by  looking  at  the  area  of 
ultimate  disposition  (which  information 
is  not  available  for  Class  II  products),  or 
by  looking  at  the  plant  where  the 
product  is  made  (and  thus  the  market 
where  produce  milk  is  pooled).  We 
think  the  latter  approach  is  preferred 
since  it  presents  the  most  complete  data 
to  work  with. 

The  exception  filed  by  UMFCX^ 
maintains  that  the  Administrator  failed 
to  address  the  question  of  efficiency  in 
the  discussion  of  the  Class  I  pricing 
issue. 

Marketing  efficiency  may  be  viewed 
from  several  different  perspectives. 
There  may  be  efficiencies  involved  in 
assembling  and  hauling  milk  to  plants 
for  fluid  use.  Other  efficiencies  may  be 
involved  in  disposing  of  surplus  milk. 
Efficiencies  are  involved  in  looking  at 
where  plants  are  located  and  the  areas 
where  it  is  feasible  to  distribute  milk  in 


consideratiem  of  packaging,  handling, 
and  distribution  costs. 

The  exception  points  to  the  testimony 
of  one  UMFOC  ii^tness  that  it  is  less 
costly,  fr^om  a  marketing  standpoint,  for 
handlers  to  obtain  other  source  milk 
than  for  producers  to  increase 
production  to  meet  additional  needs  for 
Class  I  milk. 

In  response  to  the  concerns  about 
efficiency,  two  points  are  cogent.  Qae  is 
that  other  actions  discussed  elsewhere 
in  this  decision  that  deal  with  the 
treatment  under  the  orders  of 
concentrated  milk  and  reconstituted 
milk  made  from  nonfat  dry  milk  may 
provide  a  way  to  achieve  greater 
efficiencies  in  supplying  milk  to  meet 
handlers’  needs  ^yond  the  availability 
of  local  producer  milk  supplies. 

It  also  should  be  points  out  that  the 
Class  I  pricing  structure  does  not  cover 
the  total  cost  of  moving  bulk  fluid  milk 
from  one  area  to  another.  Because  of 
this,  it  is  erroneous  to  consider  the 
current  Class  I  pricing  system  to  be  a 
single  basing  point  system  based  on  Eau 
Claire,  Wisconsin.  If  the  pricing  system 
were  based  on  the  price  of  milk  in  Eau 
Claire,  plus  the  cost  of  hauling  to  the 
other  areas.  Class  I  prices  in  other  areas 
would  have  to  be  considerably  higher. 
Thus,  although  it  is  true  that  central 
Wisconsin  is  viewed  as  being  the  center 
of  an  area  where  large  supplies  of  milk 
are  available  for  shipment  to  other  areas 
as  supplemental  milk,  thm«  is  no  case 
in  the  Federal  order  system  where  the 
Class  I  differential  is  sufficient  to  cover 
the  costs  of  hauling  fluid  milk  to  the 
local  market  from  Central  Wisconsin,  or 
fr'om  any  other  alternative  source  of 
fluid  milk  supplies. 

Moreover,  it  is  generally  true  that  the 
costs  for  hauling  bulk  milk  bom  one 
market  or  region  to  another  are  greater 
than  any  difference  in  costs  of 
producticHi.  That  is  why  any  concept  of 
a  flat  Class  I  differential  would  not 
reflect  the  economic  conditions  which 
affect  market  supply  and  demand  for 
milk  in  the  various  marketing  areas.  If 
a  lower  flat  Class  I  differentia  pricing 
scheme  were  adopted,  such  as  in 
proposal  A-27.  the  lower  prices  to 
producers  would  almost  certainly  have 
the  effect  of  reducing  production  in  the 
southeastern  markets.  The  ccmcept  of  a 
lower  Class  I  price  in  the  Southeast 
initially  has  appeal  because  it  might 
appear  that  fluid  milk  would  thiis  be 
available  to  consumers  at  loww  prices. 
However,  any  such  lower  prices  could 
not  last  long  because  eventually  more 
and  more  of  the  markets’  fluid  milk 
needs  would  have  to  be  shipped  in  frmn 
other  areas,  perhaps  even  fr^ 
Wiscemsin.  In  terms  of  fresh  fluid  milk, 
it  simply  is  not  possible  to  obtain  such 


milk  at  prices  below  the  current  Class  I 

E rices  in  the  southeastern  markets  when 
anting  costs  are  included. 

This  may  be  illustrated  as  follows. 
Assume  that  milk  is  available  at 
Colmnbus,  Ohio,  which  is  about  1,000 
miles  from  Miami  Beach,  Florida.  If  the 
Class  I  differential  at  Columbus  was 
$1.80  (as  proposed  in  A-27),  and  it  costs 
$3.50  per  himdredweight  to  haul  bulk 
milk  from  Columbus  to  Miami  Beach, 
the  delivered  price  differential  is  $3.50 
lus  $1.80,  which  is  $5.30,  or  $1.12 
igher  than  the  current  $4.18  Class  I 
differential  for  the  Southeastern  Florida 
market.  But  even  more  to  the  point  is 
the  foct  that  the  $4.18  Class  I  diffNential 
at  Miami  Beach,  Florida  is  $3.36  below 
the  proposed  Class  1  differential  of  $1.80 
at  Eau  Claire,  Wisconsin,  plus  a  hauling 
cost  of  at  least  $5.74,  whi^  totals  $7.54. 
This  $7.54  figure  is  what  the  Class  I 
differential  at  Miami  Beach  would  be  if 
that  price  were  based  on  the  Class  I 
rice  at  Eau  Claire,  Wisconsin,  plus 
auling.  In  terms  of  alternative  milk 
supplies,  this  example  refutes  the 
notion,  held  by  many,  that  the  Federal 
order  Class  I  price  in  Florida  is  too  high. 

When  the  nearing  in  this  proceeding 
was  held,  the  Notice  of  Hea^g 
included  the  Lubbock-Plainview,  Texas; 
Texas  Panhandle;  and  Rio  Grande 
Valley  orders.  On  December  6-8, 1989, 
a  hearing  was  held  on  a  proposal  to 
merge  these  three  orders  and  to  expand 
the  marketing  area.  On  August  14, 1991, 
the  Assistant  Secretary  issued  a 
Decision  to  merge  the  three  orders  and 
to  expand  the  marketing  area.  (Official 
Notice  is  taken  of  the  Assistant 
Secretary’s  Decision  for  Rio  Grande 
Valley  and  Certain  Other  Marketing 
Areas,  Docket  Numbers  AO-335-A34, 
etc.,  issued  August  14, 1991,  published 
August  27. 1991  (56  FR  42240)  and  the 
Assistant  Secretary’s  Order  Amending 
Orders,  Docket  Numbers  AO-335-A34, 
etc;  issued  October  9, 1991,  published 
October  21. 1991  (56  FR  52446)).  The 
merger  became  effective  December  1, 
1991.  Accordingly,  in  this  decision,  all 
order  language  will  be  in  terms  prepared 
for  the  merg^  order,  which  will  be  the 
New  Mexico-West  Texas  mrder  (7  CFR 
part  1138).  'Die  merger  decision  cited 
above  modified  the  Class  I  price 
structure  in  eastern  New  Mexico  and 
reduced  the  Texas  order  Class  I 
differential  by  twelve  cents  per 
hundredwei^t.  Other  confrnrming 
location  adjustment  changes  were 
provided  in  the  Texas  and  Southwest 
Plains  orders  to  recognize  the  pricing 
structure  of  the  New  Mexico-West  Texas 
order. 

Several  parties  offered  testimohy  in 
the  present  national  hearing  ctmeeming 
milk  production  costs  in  New  Mexico 
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and  Texas,  where  milk  is  produced  in 
New  Mexico,  and  other  information 
concerning  plant  locations.  One  purpose 
of  such  evidence  was  to  provide  a  b^is 
for  further  review  of  the  Class  I  price 
relationships  in  the  New  Mexico-Texas 
area.  However,  that  question  was 
previously  reviewed  in  the  proceeding 
that  led  to  the  merger  and  expansion  of 
order  territory  for  the  New  Ktexico* 

West  Texas  order,  which  has  already 
been  mentioned.  The  decision  in  that 
proceeding  appropriately  dealt  with  the 
question  of  price  alignment  in  that 
region.  Accordingly,  no  action  in  that 
regard  should  be  t^en  on  the  basis  of 
the  record  developed  in  this  proceeding. 

Gold  Star  Dairy  in  their  exceptions 
urged  the  Secretary  to  revise  the 
Administrator’s  decision  concerning  the 
appropriate  level  of  Class  I  prices  in 
New  Mexico. 

The  exception  states  that  in  the 
proceeding  that  led  to  a  merger  t>f  three 
orders  to  form  the  New  Mexico-West 
Texas  market,  Gold  Star  urged  that  the 
Class  I  price  in  eastern  New  Mexico  be 
reduced  rather  than  increased,  based  on 
data  about  production  increases  and 
costs  of  prcmuction.  Nevertheless,  in  the 
decision  on  the  merger,  the  Secretary 
indicated  that  the  record  on  the  issue 
was  insufficient.  The  exception  notes 
that  Gold  Star  offwed  to  provide 
additional  information,  but  the  hearing 
was  not  reopened.  Instead,  the 
upcoming  hearing  in  this  national 
proceeding  would  provide  the 
appropriate  forum  for  considering  such 
data  in  the  context  of  the  national 
hearing  proposals.  Gold  Star  did  present 
detailed  data,  but  the  Administrate 
declined  to  change  the  New  Mexico 
price.  The  exception  contends  that  this 
amoimts  to  arbitrary  and  capricious 
action  and  urges  that  the  issue  be 
further  addressed,  or,  in  the  alternative, 
the  Department  reopen  the  southwest 
m^er  proceeding  for  that  pilose. 

The  exception  and  the  motion  to 
reopen  the  merger  hearing  are  denied. 
The  proposals  &at  were  considered  at 
the  hearing  in  this  proceeding  involved 
possible  changes  on  at  least  a  regional 
or  multi-order  basis,  possibly  even 
changing  all  orders.  There  was  no  notice 
given  that  the  appropriate  Class  I  price 
level  for  any  in^vidual  market  would 
be  considei^  outside  the  context  of 
price  alignment  among  a  group  of 
orders. 

If  the  decision  had  been  made  to 
change  Class  I  prices  over  a  broad  area 
that  had  included  New  Mexico,  then  the 
evidence  ofiered  by  Gold  Star  could 
have  been  considered.  But  that  is  not 
the  case.  As  stated  earlier,  this  decision 
finds  that  no  changes  in  the  Class  I 
pricing  system  are  warranted.  Within 


the  context  of  this  decision,  a  change  in 
the  New  Mexico  price  that  would  result 
in  a  different  alignment  with  other 
nearby  markets  would  be  inappropriate. 

In  its  brief,  a  handler  that  operates 
two  plants  in  the  Southeast  urged  that 
Class  I  differentials  in  southern 
Louisiana  rmder  both  the  New  Orleans- 
Mississippi  and  Greater  Louisiana 
orders  be  reduced  to  recognize  that 
Class  I  prices  imder  the  Texas  order  had 
been  lowered  12  cents.  The  brief  noted 
that  a  regional  hearing  to  consider 
appropriate  location  mfierentials  and 
other  issues  in  the  area  had  been 
scheduled  for  December  1990.  That 
hearing  has  since  been  postponed 
indefinitely  and  the  brief  concluded  that 
it  is  now  necessary  for  the  Secretary  to 
address  the  adjustment  of  Class  I  prices 
in  southern  Louisiana  in  this 
proceeding.  The  brief  further 
maintained  that  such  price  adjustments 
are  reasonably  within  the  scope  of 
several  proposals  included  for 
consideration  in  this  proceeding. 

This  petition  is  denied.  The  alignment 
of  Class  I  prices  in  Louisiana  and 
Mississippi  and  other  areas  was 
considered  and  adjusted  based  on  a 
regional  hearing  for  that  purpose  as  a 
result  of  the  changes  in  Class  I 
difierentials  established  by  Congress  in 
the  Food  Security  Act  of  1985. 

The  exception  filed  on  behalf  of 
Anderson-^ckson  Dairy  Company, 
Marigold  Foods,  Inc.,  and  Southern 
Foods  (koup  (A£,  et  al.)  stated  the 
parties  did  not  disagree  with  the 
recommended  decision  to  not  change 
the  Class  I  price  structure.  Nevertheless, 
the  exception  claims  the  recommended 
decision’s  discussion  of  the  Class  I 
pricing  issue  was  too  brief  to  fully 
address  the  Class  I  price  proposals  and 
that  a  full  discussion  should  be  part  of 
this  decision. 

To  some  extent,  some  of  the  responses 
herein  to  other  exceptions  also  are 
responsive  to  the  concerns  expressed  by 
AE,  et  al.  However,  any  additional 
discussion  regarding  the  individual 
proposals  appears  unnecessary.  The 
basic  issue  is  whether  a  comp>elling  case 
was  made  that  some  other  Class  I 
pricing  system  is  needed.  After  a  review 
of  the  supply  and  demand  situation  in 
the  various  markets,  it  is  concluded  that 
no  changes  are  needed.  Having 
concluded  that  the  current  Class  I 
pricing  system  is  appropriate  and  is  in 
accord  with  the  pricing  standard  in  the 
Act,  it  is  not  necessary  to  then  proceed 
to  discuss  in  detail  why  each  of 
numerous  proposals  should  not  be 
adopted.  The  reasoning  is  basically  the 
same  in  each  instance. 

The  exception  on  b^alf  of  AE,  et  al., 
also  urged  that  USDA  adopt  a  principle 


that  the  proponents  of  change  have  the 
"burden”  of  proving  that  such  diange  is 
essential.  The  exception  further  urges 
that  this  decision  specifically  state  that 
UMFCX],  as  the  leading  proponents  for 
change,  failed  to  provide  such  “burden 
of  proof.” 

In  response,  it  must  be  noted  that  the 
recommended  decision  found  that  there 
was  no  need  to  change  the  Class  I 
pricing  system.  A  finding  in  a  decision 
that  no  change  is  needed  is  tantamount 
to  declaring  that  the  proponents  have 
failed  to  meet  the  so-called  burden  of 
proof. 

Several  exceptions  by  various  parties 
complained  that  the  recommended 
decision  ignored  evidence  and  therefore 
wrongfully  did  not  reach  the 
concisions  that  those  parties  believe 
should  have  been  reached.  Stated 
simply,  those  parties  believe  that  the 
Administrator  should  have  found  that 
the  Federal  milk  order  program’s  Class 
1  pricing  system  is  obsolete,  unfair, 
inefficient,  and  discriminates  against 
producers  in  the  upper  midwestem 
area.  These  exceptions  essentially 
disregard  the  testimony  of  all  other 
parties  who  expressed  strong  opinions 
that  the  current  Class  I  pricing  system 
has  worked  and  is  working  well  and 
should  be  maintained. 

’The  arguments  are  rejected.  These 
exceptions  seem  to  reflect  an 
expectation  that  the  proposals  should 
have  been  adopted.  ‘That  is  not  how  the 
hearing  process  works.  Rather,  all 
participants  are  heard  and  all  the 
evidence  is  considered.  The  fact  that  an 
interested  party  submits  a  proposal  and 
then  testifies  in  support  of  the  proposal 
does  not  assure  adoption  of  the 
proposal. 

The  exception  filed  by  TAPP 
expressed  that  organization’s  concerns 
that  the  recommended  decision  did  not 
adopt  any  of  the  proposals  to  restructure 
the  Class  I  pricing  system.  The 
exception  basically  reiterated  the 
positions  stated  cm  behalf  of  TAPP  at 
the  hearing  in  support  of  its  various 
proposals.  Moreover,  the  exception 
stated  the  view  that  if  some  major 
changes  are  not  made,  the  futiim  of  the 
Federal  order  program  could  be 
endangered. 

The  exception  also  suggests  that  a 
possible  alternative  action  would  be  to 
restore  Class  I  price  difierentials  to  the 
pre-1986  levels,  and  then  argues  why 
adoption  of  TAPP’s  proposals  would  be 
more  desirable.  The  exception  stated 
that  TAPP’s  proposals  concerning  a 
Class  I  price  supply-demand  adjuster, 
seasonal  pricing,  and  uniform 
transportation  credits  should  be 
considered  on  their  own  merits 
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separately  firom  the  other  proposals  on 
Class  I  price  alignment. 

As  was  indicated  in  the  recommended 
decision,  after  a  full  review  of  the  record 
and  extensive  analysis  of  various  market 
data,  it  was  concluded  that  no  changes 
should  be  made  to  the  Class  I  pricing 
structure  as  it  currently  exists.  That 
conclusion  has  not  changed  after  full 
consideration  of  all  the  exceptions 
received.  Therefore,  the  exceptions 
raised  by  TAPP  are  denied. 

The  recommended  decision  did  not 
specifically  address  the  various 
proposals  for  transportation  credits 
because  they  were  specific  to  Class  I  or 
Class  Q  milk.  Moreover,  the  supporting 
testimony  for  the  proposal  by  TAPP, 
and  related  cross  examination,  did  not 
specify  the  source  of  funds  fi'om  which 
the  30-cent  transportation  credit  would 
be  paid  for  Class  I  milk. 

Whether  the  source  of  funding  would 
be  a  surcharge  on  the  Class  I  milk  price, 
or  a  higher  Class  II  milk  price,  or  pooled 
proceeds  prior  to  calculating  the  blend 
price,  a  transportation  credit  is  related 
to  pricing.  Since  it  was  concluded  that 
no  changes  to  Class  I  and  Class  n 
pricing  are  warranted,  the  question  of 
transportation  credits  was  not 
considered  further.  Even  if  considered 
as  a  separate  issue,  the  record  evidence 
is  not  compelling  that  there  is  a  need  for 
transportation  c^its  in  all  orders.  The 
exception  is  denied. 

With  regard  to  seasonal  pricing  plans 
and  a  supply-demand  adjuster,  those 
issues  were  considered  separately.  A 
review  of  these  issues  in  light  of  the 
exceptions  (TAPP’s  and  others)  does  not 
provide  any  basis  for  changing  the 
conclusion  reached  in  the 
recommended  decision. 

Other  Related  Issues 

National  Pooling 

There  is  no  basis  in  this  record  for 
concluding  that  the  returns  from  Class 
I  milk  under  the  present  orders  should 
be  pooled  under  some  regional  or 
national  arrangement.  Although  some 
parties  expressed  a  view  that  &ere  is 
now  a  national  market  for  Class  I  milk, 
the  record  does  not  support  such  a 
conclusion.  It  is  true  that  some  Class  I 
and  Class  II  products  are  distributed 
over  wide  areas.  Also,  it  is  clear  that 
there  are  some  overlaps  in  production 
areas.  Although  this  information  may  be 
an  indication  that  some  merging  of 
orders  may  be  warrwted,  there  is  not  a 
sufficient  basis  in  this  record  for  taking 
such  action. 

Cost  of  Production 

Many  witnesses  expressed  views  that 
costs  of  producing  milk  should  be  a 


factor  in  determining  prices  under  the 
order  program.  However,  no  one 
provided  a  sound  basis  for  doing  so  or 
explained  just  how  Federal  order  prices 
should  be  tied  to  or  established  using 
such  data. 

The  A£,  et  al.,  exception  urged  that 
costs  of  production  evidence  &ould  be 
declared  unsuitable  for  use  as  a  milk 
pricing  factor.  The  exception  identified 
a  few  problems  with  the  data.  We  agree, 
but  only  to  the  extent  that  the  data 
provided  in  this  record  could  not 
appropriately  have  been  used  to 
establish  milk  prices  under  the  Federal 
order  program. 

Elimination  of  Grade  A  and  Distance 
Differentials 

The  proposals  to  eliminate  Grade  A 
and  distance  differentials  in  pricing 
Class  I  milk  amount,  in  essence,  to 
proposals  to  eliminate  classified  pricing. 
However,  this  approach  has  virtually  no 
support  ^m  those  who  are  regulat^ 
under  Federal  orders  (handlers)  and 
from  producers.  Adoption  of  these 
proposals  would  render  Federal  orders 
without  any  basis  to  recognize  the  value 
and  service  provided  by  Grade  A  milk 
in  the  marketplace.  The  record  does  not 
provide  a  persuasive  argument  for 
eliminating  classified  pricing  iinder  the 
order  program. 

The  United  States  Department  of 
Justice  filed  exceptions  to  the  feet  that 
the  recommended  decision  did  not 
eliminate  or  lower  significantly  the 
Grade  A  and  distance  differentials.  The 
exception  maintains  that  no  party 
ofiered  any  facts  or  arguments  that 
undermined  the  Justice  Department’s 
conclusion  that  USDA  can  and  should 
adopt  their  proposals. 

Tne  statements  and  the  briefs  and 
exceptions  presented  by  the  Justice 
Department  do  not  reflect  a  fell 
understanding  of  the  economics  of  the 
milk  industry  and  the  inherent 
characteristics  of  milk  and  its 
production.  As  the  record  in  this 
proceeding  demonstrates,  many  of  the 
fectors  that  brought  the  orders  into 
existence  still  exist  today.  While  it  is 
true  that  not  all  of  the  marketing 
conditions  of  the  1930's  exist  t(^ay, 
fluid  milk  is  still  highly  perishable,  milk 
production  still  varies  seasonally . 
(although  not  to  the  extent  that  it  once 
did),  and  there  are  still  areas  that  do  not 
produce  enough  milk  locally  to  meet  the 
consumer  demand.  Because  of  these 
conditions,  classified  pricing  of  Grade  A 
milk  still  serves  to  help  provide  a  stable 
and  orderly  environment  within  which 
fluid  milk  marketing  takes  place.  'There 
is  no  basis  in  the  record  of  this 
proceeding  to  conclude  that  Class  I 
difierentials  should  be  eliminated  or 


substantially  reduced.  Either  one 
essentially  would  eliminate  classified 
pricing,  which  is  the  most  fundamental 
element  of  the  Federal  marketing  order 
program. 

Multiple  Basing  Points 

The  orders  should  not  be  amended  to 
specify  that  Class  I  milk  prices  will  be 
determined  by  using  several  basing 
points.  As  noted  earlier,  it  is  concluded 
that  the  current  system  of  Class  I  prices 
is  functioning  properly  and  is  in  accord 
with  the  provisions  of  the  Act  with 
regard  to  establishing  milk  prices.  Thus, 
no  changes  in  the  Class  I  differentials 
are  adopted. 

The  record  in  this  proceeding  fails  to 
provide  sufficient  information  to 
provide  a  soimd  basis  for  deciding  that 
multiple  basing  points  should  be 
adopted.  Two  such  proposals  were 
discussed,  but  in  neither  case  was 
detailed^nformation  provided  that 
would  facilitate  deciding  exactly  where 
basing  points  should  be.  One 
proponent’s  spokesman  indicated  that 
further  hearings  might  be  needed  to 
develop  more  detailed  information. 

In  order  to  permit  a  fell  evaluation  of 
this  issue,  the  record  should  include  a 
fell  exploration  of  those  factors  that  are 
important  in  deciding  where  basing 
points  should  be  located  and  how  die 
Class  I  differential  amoimt  at  such 
points  should  be  determined. 
Additionally,  it  would  be  important  for 
the  record  to  provide  a  basis  for 
properly  establishing  Class  I 
differentials  at  locations  other  than  the 
basing  points.  This,  in  turn  raises 
questions  about  location  adjustments 
and  price  alignment  between  markets. 
Although  some  of  these  items  were 
touched  upon  in  the  record,  there 
nevertheless  is  a  serious  lack  of 
information  that  would  be  necessary  to 
make  a  decision  that  multiple  basing 
points  should  be  adopted  and  then  to 
follow  through  with  a  specific  set  of 
order  provisions  to  implement  that 
decision. 

Placing  a  "Floor"  Under  Federal  Order 
Prices 

Several  parties  supported  the  concept 
of  placing  a  “floor”  under  Federal  order 
prices.  'The  proposals  ranged  from 
$10.60  per  hundredweight  to  $14.00  per 
hxmdredweight,  with  adjustments  twice 
a  year  for  inflation.  Some  proposals 
would  undergird  Class  I  and  Class  II 
prices  only.  One  proposal  would  also 
specify  a-minimum  Class  HI  price. 

Class  prices  imder  Federal  orders  are 
tied  to  the  M-W  price,  which  currently 
serves  as  the  “price  mover”.  As  the  M- 
W  price  moves  up  or  down  reflecting 
market  forces  and  competition  at  work 
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in  the  marketplace,  so  do  the  Qass 
prices  undw  Federai  orders  move  up  or 
down.  This  pricing  mechanism 
responds  to  market  changes  in  the  value 
of  milk  for  manufactured  dairy 
products.  This  is  an  important 
consideration  in  mainlining  a  proper 
relaticmship  between  Federal  ordm 
reserve  milk  and  non*mder  milk  made 
into  the  same  products.  If  a  floor  price 
were  put  tmder  the  Class  m  price,  this 
price  relationship  may  not  he 
maintained. 

Similarly,  the  differences  in  price 
between  Class  in  uses  and  Class  I  and 
Class  n  uses  state  appropriate  value 
differences.  Changing  such  value 
differences  throu^  placing  a  floor 
under  Class  I  and  Class  n  prices  only 
could  distort  these  price  relationships. 

A  price  flom  may  be  an  appropriate 
mechanism  to  use  if  it  is  necessary  to 
prevent  prices  from  going  so  low  as  to 
jeopardize  the  adequacy  of  milk 
supplies.  However,  the  record  evidence 
in  this  proceeding  does  not  support  a 
finding  that  a  floor  price  should  be 
adopt^  tot  that  purpose.  While  a  price 
floor  could  prevent  some  price 
fluctuations,  it  could  also  isolate 
Federal  order  prices  frc«n  properly 
respcHiding  to  changes  in  market 
conditions.  Fm  these  reasons,  all 
proposals  to  place  a  “floor”  under 
Federal  order  minimum  prices  are 
denied. 

In  their  exceptions,  MMI  and  SCDF 
took  strong  excepticm  to  the 
recommendation  that  none  of  the 
proposals  for  “floor”  pricing  should  be 
adopted.  The  main  argument  advanced 
in  the  exceptions  is  that  a  “floor”  under 
Class  I  and/or  Class  II  prices  would 
provide  dairy  farmers  some  assurance 
that  milk  prices  would  not  fall  to 
unreasonably  low  levels  that  would 
jeopardize  the  adequacy  of  future  milk 
supplies. 

Ine  recommended  decision 
recognized  that  a  floor  price  could  serve 
such  a  purpose,  but  it  was  concluded, 
nonetheless,  that  this  record  did  not 
support  a  finding  that  a  floor  price 
should  be  adopt^  for  that  purpose. 

That  finding  is  confirmed  and  the 
exceptions  are  denied. 

Supply-demand  Adjuster 

The  orders  should  not  be  amended  to 
apply  a  supply-demand  adjuster 
uniformly  to  all  mders,  ba^  on  the 
level  of  dairy  (Hoduct  purchases  under 
the  price  support  program.  The  proposal 
would  result  in  Class  I  prices  in  all 
orders  being  reduced  by  the  same 
amount.  Also,  as  propcwed  It  would 
work  in  only  cme  direction,  that  is,  it 
would  reduce  the  Class  I  differentials  in 
response  to  increasee  in  price  support 


purchases.  Thus,  milk  prices  could 
decline;  hut  no  mechanism  is  proposed 
to  deal  with  a  shortage  of  milk  (whidi 
could  be  a  signal  that  a  higgler  price  is 
needed). 

It  is  not  apparent  that  a  suppljr- 
demand  adjuster  should  apmly  to  all 
orders  at  the  same  time  and  in  the  same 
amount  We  cannot  conclude,  for 
example,  that  the  Southeastern  Florida 
Class  I  price  should  be  decreased 
because  price  support  purchases  are 
large.  It  does  not  appear  likely  that  the 
Southeastern  Florida  order  contributes 
at  all  to  higher  levels  of  support 
purchases. 

Balancing  Payments 

The  proposal  by  Land  O’Lakes  to 
provide  bdandng  payments  to  handlers 
that  dispose  of  a  market’s  reserve  milk 
supplies  should  not  be  adopted  on  the 
basis  of  the  record  in  this  proceeding. 

The  proposed  payments  would  be 
funded  by  adding  a  surcharge  to  the 
Class  I  milk  price.  Thus,  all  handlms 
who  use  Class  I  milk  would  help  pay 
the  costs  of  disposing  of  reserve  milk 
supplies,  and  Class  I  prices  would  be 
increased  in  a  given  market  by  the 
amount  estimated  by  the  maiket 
administrator  to  be  necessary  to  cover 
the  expected  ra^ents. 

It  has  already  been  stated  that  there  is 
no  basis  in  the  record  of  this  proceeding 
to  restructiure  Class  1  milk  prices 
throughout  the  order  program.  Thus,  the 
concept  of  adding  specific  amounts  to  a 
basic  Class  I  price  differential  as  several 
proposals  would  have  provided  has 
already  been  rejected. 

Payment  for  services  of  marketwide 
benefit  are  permitted  under  revisions  to 
the  Act  contained  in  the  Food  Security 
Act  of  1985.  However,  the  adoption  of 
such  provisions  should  be  based  on 
evidence  pertaining  to  the  need  for  them 
in  specific  market  situations.  That  kind 
of  evidence  is  not  provided  in  the 
record  of  this  proceeding.  Moreover, 
there  is  no  indication  of  support  for 
adoption  of  this  proposal  by 
cooperatives  in  (kher  markets  outside 
the  area  that  Land  O’Lakes  serves. 
Another  shcHtcoming  of  this  record  is 
that  there  is  not  adequate  information 
concerning  the  costs  of  providing  the 
balancing  services,  nor  of  the  equity,  (v 
lack  of  equity,  concerning  the  provision 
of  balancing  services  in  the  various 
markets.  Thus,  the  proposal  for 
balancing  payments  is  denied. 

Supplemental  Milk  Credit 

After  considering  the  evidosce,  it  is 
concluded  that  the  proposal  to  provide 
a  supplemental  milk  cradit  should  not 
be  adopted.  While  there  is  merit  to  the 
argument  that  handlers  who  have  to  pay 


“give-up’’  charges  to  manufectuiing 
punts  may  have  a  higher  cost  of  milk 
than  those  who  do  not.  we  do  not  agree 
that  the  proposal  offers  an  appropriate 
reroonse. 

Part  of  the  concern  is  that  it  is  not 
demonstrated  that  there  is  uniformity  in 
give-up  charges.  It  semxu  clear  that  give- 
up  charges  are  often  made  on 
supplemental  milk,  but  supplemental 
milk  may  be  obtained  firmn  various 
sources.  Also,  it  would  appear  that 
adopting  such  a  credit  would 
“in^tutionalize”  a  $3.00  give-up 
cdiarge,  thus  tending  to  insure  that  such 
a  chaise  would  be  applied.  It  is  more 
appropriate  to  leave  this  charge  within 
the  context  of  over^cnder  charges,  which 
are  responsive  to  changes  in  the 
competition  for  milk. 

Seasonal  Pricing 

All  of  the  proposals  to  provide  some 
form  of  seasonally  varying  prices  are 
denied.  Evidence  submitted  in  support 
of  those  proposals  demonstrates  that 
milk  production  cimtinues  to  exceed 
Class  I  needs  in  the  spring,  and  often 
falls  short  of  meeting  Class  I  needs  in 
the  fall  months.  This  is  a  general 
occurrence,  and  there  are  degrees  of 
variation  among  the  orders. 

Addressing  individual  market 
seasonal  production  variations  is  not 
practicable  in  a  proceeding  such  as  this 
one  that  involves  all  mark^.  Moreover, 
the  record  fails  to  provide  any  clear 
sense  that  a  majority  of  producers  favor 
one  type  of  plan  over  another  one,  or 
that  support  for  the  concept  is 
widespread  among  produces. 

Therefore,  it  is  conduded  that  none  of 
the  sptecific  proposals  considered  in  this 
proceeding  should  be  adopted.  If 
seasonal  incentive  plans  are  to  be 
provided,  the  need  for  such  plans  and 
details  of  the  type  of  programs  desired 
should  be  bas^  on  local  or  regiraial 
hearings  called  fat  that  specific  purpose. 

Advance  Announcement  of  Class  I 

and  U  Butterfat  Differentials 

Currently,  a  single  butterfat 
differential  is  annouiH»d  on  the  fifth 
day  of  the  month  fw  the  previous 
month.  The  proposal  by  MIF  and  IICA 
would  require  the  use  of  one  butterfat 
differential  ftu  Class  I  and  Class  II  and 
a  separate  differential  for  Class  IH.  Each 
month  the  producer  differwitial  would 
be  the  wei^ted  average  value  for 
butterfat  in  all  three  classes  (under 
actions  discussed  in  Issue  No.  3,  all 
orders  will  have  three  classes). 

The  purpose  of  the  proposal  is  to 
provide  handlers  a  greater  amount  of 
pricing  information  in  advance  so  that 
they  could  more  accurately  determine 
their  raw  product  costs. 


12652 


Federal  Register  /  Vol.  58.  No.  42  /  Friday,  March  5.  1993  /  Proposed  Rules 


Even  though  there  was  rather  broad 
support  for  announcing  the  Class  I  and 
Class  n  butterfat  differential  in  advance.  • 
the  proposal  should  not  be  adopted. 
There  is  no  question  that  the  proposal 
would  allow  handlers,  especially  those 
who  make  Class  II  items,  to  more 
accurately  determine  their  raw  product 
costs.  However,  there  is  a  consideration 
in  multiple  component  pricing  that 
overrides  this  issue.  The  butterfat 
differential  is  a  critical  factor  in 
determining  the  value  of  the  component 
other  than  the  butterfat  component  in  an 
order  with  multiple  component  pricing. 
In  the  Great  Basin  order,  the  value  of 
protein  is  established  by  subtracting 
from  the  M-W  price  the  value  of 
butterfat  and  dividing  the  remainder  by 
the  average  percent  protein  in  producer 
milk.  The  resulting  milk  protein  price  is 
the  same  for  protein  used  in  both  Class 
II  and  Class  III  milk. 

It  should  be  noted  that,  in  addition  to 
the  multiple  component  pricing  (MCP) 
plan  currently  in  effect  for  the  Great 
Basin  marketing  area.  MCP  has  also 
been  recommended  for  adoption  in  the 
Middle  Atlantic  order.  Additionally,  a 
hearing  has  been  held  to  consider  MCP. 
for  the  Indiana.  Ohio  Valley  and  Eastern 
Ohio-Western  Pennsylvania  orders. 
(Offfcial  notice  is  taken  of  the 
Administrator’s  recommended  decision 
for  the  Middle  Atlantic  Marketing  Area, 
Docket  Number  AO-160-A65-RO-2. 
issued  May  23. 1991.  published  May  31. 
1991,  56  FR  24746,  and  the 
Administrator's  Notice  of  Hearing  on 
proposed  amendments  to  the  Ohio 
Valley,  Eastern  Ohio-Western 
Pennsylvania  and  Indiana  order,  issued 
July  25, 1990.  published  July  31, 1990, 

55  FR  31056). 

Under  the  proposal,  however,  the 
butterfat  differentials  for  Class  B  and  III 
would  not  necessarily  be  the  same.  The 
result  would  be  that  the  value  of 
butterfat  and  protein  used  in  Class  II 
would  not  be  the  same  as  that  used  in 
Class  in.  This  possibility,  and  any 
ramifications  ^at  might  result  with 
respect  to  changing  product  values,  was 
not  discussed  at  the  hearing.  Thus,  a 
change  in  the  butterfat  differential 
should  not  be  made  on  the  basis  of  this 
record. 

Several  parties  took  exception  to  the 
finding  in  the  recommended  decision 
that  the  proposals  to  provide  advance 
announcement  of  Class  I  and  Class  n 
butterfat  differentials  should  not  be 
adopted.  One  argued  that  the  reason  for 
denial  was  not  valid,  and  held  that  if 
USDA  was  concerned  about  the  impacts 
of  the  proposal  on  orders  with  multiple 
component  pricing  systems,  then 
questions  should  have  been  raised  at  the 
hearing. 


One  asked  that  the  decision  be 
reconsidered  because  support  for 
adoption  was  indicated  by  most  hearing 
participants.  Another  held  that  advance 
announcement  of  at  least  the  Class  I 
butterfat  differential  should  be  adopted. 

The  basic  reason  for  denial  in  the 
recommended  decision  remains  valid. 

We  maintain  that  there  is  no  basis  in  the 
record  of  this  proceeding  to  change  the 
Federal  order  price  relationship 
between  butterfat  and  protein  or  solids 
not  fat  in  Class  n  and  Class  m  in  those 
orders  that  provide  for  multiple 
component  pricing. 

Moreover,  when  a  single  butterfat 
differential  was  adopted  in  most  orders 
(1974),  the  basic  concept  imderlying 
that  decision  was  that  all  Class  prices 
should  be  adjusted  by  the  same 
differential.  Thus  it  would  seem  that  if 
this  concept  was  to  be  changed,  the 
testimony  should  address  why  the 
concept  was  no  longer  appropriate. 

Wiaespread  support  at  the  nearing  for 
announcing  butterfat  differentials  in 
advance  is  acknowledged.  But  the 
primary  reason  was  that  handlers  want 
it  that  way  so  that  they  may  be  better 
informed  about  ingredient  costs.  This 
desire  is  certainly  understandable. 
However,  the  expression  of  this  desire 
does  not  address  the  question  of  why 
the  single  butterfat  differential  pricing 
policy  adopted  many  years  ago  should 
be  changed,  or  what  the  impact  of  such 
a  change  on  milk  pricing  would  be. 

Therefore,  despite  the  fact  that  these 
proposals  were  very  popular,  the  record 
in  this  proceeding  lacks  certain 
information  that  would  be  essential  to 
their  adoption.  The  exceptions  must  be 
denied. 

2.  Class  n  Milk  Pricing  and  Belated 
Issues 

a.  Level  of  Class  J7  differentials.  The 
Class  n  price  differentials  imder  the 
orders  should  not  be  changed,  except  for 
the  two  orders  that  do  not  have  a  Class 
II  differential.  These  are  the  Michigan 
Upper  Peninsula  and  Black  Hills  orders. 

Most  of  the  orders  have  three  classes 
of  use.  In  most  cases,  the  Class  n 
differential  is  10  cents.  A  15-cent 
differential  applies  under  the  three 
Florida  orders,  and  a  25-cent  differential 
applies  under  the  Pacific  Northwest 
order  (although  this  latter  differential  is 
reduced  whenever  the  Class  III  price  is 
based  on  a  butter-powder  formula 
price).  Under  the  existing  advance 
pricing  arrangement,  however,  these 
various  differentials,  in  actuality,  have 
averaged  4  cents  higher  during  the  past 
10  years.  (Advance  pricing  will  be 
discussed  in  a  later  section.) 

Five  orders — ^Michigan  Upper 
Peninsula;  Black  Hills,  South  Dakota; 


Southeastern  Florida;  Tampa  Bay;  and 
Upper  Florida — ^have  only  two  use 
classes.  The  Florida  orders  currently 
have  a  15-cent  differential  over  the 
Minnesota-Wisconsin  price.  However, 
imder  the  Michigan  Upper  Peninsula 
and  Black  Hills  orders  Class  n  milk  is 
priced  at  the  Minnesota-Wisconsin  price 
(the  Black  Hills  order  has  a  butter- 
powder  snubber).  As  indicated  earUer, 
all  orders  would  provide  for  three 
classes  under  the  changes  adopted 
herein. 

At  the  time  of  the  hearing,  the  New 
England,  New  York-New  Jersey,  and 
Middle  Atlcmtic  orders  also  provided  for 
only  two  use  classes.  Effective  April  1, 
1991,  these  orders  were  amended  on  the 
basis  of  an  earlier  hearing  to  provide  for 
three  classes,  with  the  soft  products 
being  included  in  a  new  middle-priced 
class  (56  FR  5308).  The  new  Class  II 
price  for  these  three  orders  is  the  same 
as  under  the  other  three-class  orders, 
except  that  the  price  is  subject  to  the 
same  seasonal  adjustments  that  apply  to 
Class  in  milk  under  the  three  orders. 

The  notice  of  hearing  included  five 
proposals  (B-1,  B-4,  B-5,  B-6,  and  B- 
7)  that  would  increase  the  level  of  the 
Class  II  differentials.  The  predominate 
support  was  for  setting  the  differentials 
at  50  cents.  Other  proposals  were  for 
differentials  of  $1.00  and  $1.20.  Another 
proposal  in  the  hearing  notice  (B-3), 
which  would  have  changed  the  Class  11 
price  formula  but  kept  the  present  10- 
cent  differential,  was  modified  at  the 
hearing  to  provide  for  a  15-cent 
differential. 

In  supporting  Class  11  differentials  of 
50  cents  or  more,  the  basic  contention 
of  proponents  was  that  milk  used  in  soft 
products  has  far  more  value  to  Class  II 
processors  than  is  reflected  by  the 
current  10-cent  differential.  Proponents, 
which  included  both  cooperatives  and 
proprietary  handlers,  pointed  out  that 
processors  want  a  steady  supply  of  high- 
quality  milk  for  Class  II  uses  and  are 
willing  to  pay  much  more  than  the 
minimum  Class  II  prices  set  by  the 
orders.  They  indicated  that  over-order 
prices  for  Class  II  milk  are  common 
throughout  the  country,  often  ranging 
from  50  cents  to  $1.00  or  more  over  the 
Class  III  price.  Proponents  also 
indicated  that  these  higher  payments  for 
Class  U  milk  are  not  disruptive  to  the 
marketing  of  producer  milk  in  that 
processors  find  little  incentive  to  seek 
alternative  ingredients  for  making  Class 
II  products,  such  as  Grade  B  milk  or 
nonfat  dry  milk. 

In  supporting  a  substantially  higher 
Class  II  price,  proponents  also  claimed 
that  Class  II  uses  should  bear,  along 
with  fluid  milk  products,  a  reasonable 
part  of  the  cost  of  attracting  a  sufficient 
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supply  of  high-quality  milk  to  the 
market.  They  indicated  that  this  is 
particularly  relevant  today  since  Class  11 
prodiicts  in  many  areas  now  must  be 
made  horn  Grade  A  milk.  In  addition, 
they  contended  that  the  cost  of  moving 
producer  milk  to  Class  n  outlets  far 
exceeds  the  order  Class  II  differentials 
and  that  only  through  over-order  prices 
can  milk  be  attracted  away  horn  the 
more  remunerative  Class  m  outlets, 
which  are  usuedly  located  within  the 
milkshed. 

Proponents  of  substantially  higher 
Class  II  differentials  were  not  in 
agreement  on  the  level  that  should  be 
adopted.  Some  argued  that  a  differential 
mu<±  higher  than  50  cents  would 
provide  an  economic  incentive  for 
processors  to  substitute  alternative 
ingredients.  At  the  same  time,  others 
pointed  out  that  substantially  higher 
over-order  prices  are  being  paid  without 
disruption  of  the  marketing  of  producer 
milk  to  Class  II  outlets. 

The  cooperative  proposing  the  Class  II 
differential  of  $1.00  argued  Siat  this 
much  higher  price  level  reflects  what 
processors  are  willing  to  pay  for  Class 
n  milk.  The  cooperative  also  indicated 
that  this  is  a  more  realistic  price  level 
in  view  of  the  strong  position  of  Class 
II  products  in  the  marketplace.  Citing 
retail  and  wholesale  price  indices  for 
Class  II  products,  the  cooperative 
pointed  out  that  Class  U  products  show 
greater  strength  and  profitability  relative 
to  dairy  products  in  general.  At  the 
same  time,  it  was  argued,  producers 
have  not  shared  appreciabV  in  these 
returns.  According  to  the  proponent, 
adopting  a  $1.00  Class  n  differential 
would  help  close  the  gap  between  the 
prices  received  by  pn^ucers  and  the 
wholesale  prices  received  by  Class  11 
processors. 

In  proposing  a  Class  II  differential  of 
15  cents,  the  trade  associations  of  milk 
and  ice  cream  processors  argued  that  the 
price  of  Class  II  milk  imder  the  orders 
should  remain  essentially  unchanged. 
The  proposed  5-cent  increq^e  in  the 
Class  II  differentials,  they  claimed,  is 
merely  to  offset  the  4-cent  per 
hundredweight  price  enhancement  to 
producers  that  the  present  advance 
pricing  arrangement  has  provided  but 
which  would  be  eliminated  under  the 
processors’  proposal  to  change  advance 
pricing,  as  discussed  later.  The 
associations  indicated  that  it  is  their 
desire  to  make  the  Class  n  pricing 
changes  revenue  neutral  for  producers. 

In  supporting  no  change  in  the  Class 
n  price  level,  the  trade  associations 
argued  basically  three  points.  First, 
these  groups  claimed  that  on  the  basis 
of  price  elasticity  studies  a  much  higher 
differential  would  result  in  a  significant 


decline  in  the  consumption  of  Class  n 
products.  Any  loss  of  Class  II  sales,  they 
noted,  would  mean  an  increase  in 
surplus  milk,  which  could  drive  down 
all  milk  prices. 

A  second  concern  by  processors  was 
that  a  much  higher  Class  II  price  for 
producer  milk  would  result  in  an 
economic  incentive  for  processors  to  use 
cheaper  alternative  ingr^ents.  Also,  in 
this  same  vein,  processors  are 
concerned  that  a  higher  order  price 
would  eventually  cause  consumers  to 
shift  to  less  expensive  nondairy 
substitutes. 

A  third  concern  is  the  potential 
inequity  that  could  exist  between 
regulated  and  unregulated  processors  if 
Class  II  prices  are  increased  under  the 
orders.  The  processor  groups  claimed 
that  this  situation  was  recognized  by  the 
Secretary  when  the  present  10-cent 
differential  was  established  in  the  mid- 
1970’s. 

It  is  clear  from  the  record  that  the 
present  Class  11  prices  under  the  orders 
substantially  understate  the  price  that 
regulated  handlers  are  paying  for  Class 
n  milk.  Although  the  Class  n  differential 
in  most  markets  is  10  cents,  handlers  in 
most  areas  are  paying  much  more  than 
this  to  get  a  supply  of  milk  for  the  soft 
product  uses.  Over-order  prices  for  such 
milk  range  anywhere  from  50  cents  to 
$1.00  or  more  over  the  Class  III  price, 
depending  on  the  particular  marketing 
conditions  in  the  area. 

Although  the  Class  II  market  usually 
represents  a  relatively  small  part  of  their 
business,  handlers  nevertheless 
consider  the  processing  of  Class  II 
products  an  important  part  of  their  total 
operation.  Handlers  want  a  regular 
supply  of  Grade  A  milk  for  such  uses, 
which  requires  essentially  all  of  the 
costly  supply  services  associated  with 
procuring  milk  for  the  Class  I  market. 
These  include  moving  the  milk  long 
distances  from  the  milkshed  to  the  city 
processing  plants  and  balancing  milk 
supplies  with  demand.  Handlers  also 
often  want  milk  delivered  in  a 
standardized  form. 

A  Class  II  price  that  is  only  10  cents 
higher  than  ^e  Class  III  price  does  not 
cover  the  cost  of  these  services.  Unless 
a  processor  is  willing  to  pay  more  for 
the  milk,  the  cooperative  associations 
that  are  supplying  the  milk  find  it  more 
profitable  to  channel  the  milk  into  the 
Class  III  uses,  which  do  not  entail  the 
same  costly  services. 

Most  handlers  are  already  having  to 
pay  substantial  over-order  prices  to 
obtain  milk  for  Class  II  use.  Such  pay 
prices  in  conjunction  with  Class  I  prices 
are  generating  adequate  supplies  of 
Grade  A  milk  for  both  Class  I  and  Class 
II  uses.  As  discussed  rmder  the  Class  I 


pricing  issue,  an  analysis  of  supply  and 
demand  conditions  under  the  orders 
indicates  that  there  are  adequate 
reserves  of  Class  in  milk  to  balance  both 
Class  I  and  Class  II  needs  under  the 
program.  Thus,  it  is  concluded  that  an 
increase  in  Class  n  differentials  under 
all  orders  is  not  needed. 

b.  Advance  pricing  of  Class  11  milk. 

The  advance  pricing  procedure  that 

S'ies  under  most  orders  to  Class  n 
should  not  be  modified. 

For  most  orders,  the  Class  II  price  is 
the  M-W  price  for  the  second  preceding 
month  as  adjusted  by  an  “updating” 
product  price  formula  (the  basic  Class  n 
formula  price  provision  of  those  orders), 
plus  the  amount  by  which  the  simple 
average  of  the  basic  formula  prices  (M- 
W  prices)  for  the  most  recent  12-month 
period,  plus  10  cents,  exceeds  the  same 
12-month  period’s  average  of  the  basic 
Class  II  formula  prices.  The  Class  II 
price  is  announced  by  the  15th  of  the 
previous  month.  However,  if  the 
announced  Class  II  price  for  a  given 
month  is  less  than  the  Class  III  price  for 
the  same  month,  the  difference  between 
these  prices  is  then  “added  back”  in 
computing  the  second  succeeding 
month’s  Class  II  price. 

The  purpose  ot  the  basic  Class  II 
formula  price  (Section  51a  in  most 
orders)  is  to  provide  a  mechanism  for 
updating  the  M-W  price  for  the  second 
preceding  month  so  that  the  Class  n 
price  for  the  current  month  can  be  based 
on  this  M-W  price  but  still  reflect  more 
current  marketing  conditions  that  might 
indicate  forthcoming  changes  in  the  M- 
W  price.  This  updating  is  done  by 
comparing  movements  of  wholesale 
prices  for  butter,  nonfat  dry  milk,  and 
Cheddar  cheese  during  the  first  15  days 
of  the  preceding  month  with  such  price 
movements  during  the  same  period  a 
month  earlier. 

Of  the  eight  Class  11  price  proposals 
on  which  there  was  testimony,  all 
except  proposal  B-1  proposed,  either 
directly  or  indirectly,  the  elimination  of 
the  basic  Class  II  formula  pricing 
provisions  from  the  orders.  Four  of  the 
proposals  (B-3,  B-4,  B-5,  and  B-7) 
specifically  called  instead  for  the  use  of 
a  Class  II  price  announcement 
procedure  that  would  operate  in  the 
same  manner  as  for  the  Class  I  price, 
i.e.,  the  Class  II  price  would  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  a  specified  differential. 

While  proposal  B-6  did  not 
specifically  call  for  the  elimination  of 
the  basic  Class  n  formula  price 
provision,  testimony  by  the  proponent 
was  clear  that  the  proposed  $1.00  per 
hundredweight  Class  11  differential 
would  operate  in  the  same  manner  as 
under  proposals  B-3,  B— 4,  B-5,  and  B- 
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7,  leaving  no  need  to  retain  the  basic 
Class  n  formula  price  provisions.  Also, 
proposals  B-9.  El-lO,  and  B-11,  which 
call,  in  part,  for  the  establishment  of 
floor  prices  on  Class  II  milk,  would 
leave  the  basic  Class  n  formula  price 
with  little  value  in  the  establishment  of 
a  Class  n  price. 

Witnesses  supporting  a  Class  n  price 
announcement  procedure  identical  to 
that  used  for  the  Class  I  price  indicated 
that  the  revised  procedure  would  better 
reflect  and  respond  to  market 
conditions.  They  also  testified  that  it 
would  be  simpler  for  everyone  to 
understand  than  using  the  complex 
basic  Class  II  formula  pricing 
provisions.  Witnesses  generally 
indicated  that  the  basic  Class  II  formula 
price  had  worked  reasonably  well  when 
there  was  price  stability  in  tbe 
marketplace,  but  that  this  was  not  the 
case  today. 

One  proponent  testified  that  because 
the  basic  Class  II  formula  price  attempts 
to  forecast  future  M-W  prices  in  arriving 
at  a  current  Class  n  price,  large  M-W 
price  movements  often  send  confusing 
market  signals  by  having  Class  I  and 
Class  n  prices  move  in  opposite 
directions  and  with  differing  magnitude. 
Another  proponent  noted  that  this  had 
occurred  nine  times  in  the  past  three 
years.  Similarly,  another  testified  that 
because  of  large  milk  price  swings,  there 
is  less  reliability  in  the  basic  Class  n 
formula  price  projecting  raw  milk  costs 
for  any  given  month.  This  results, 
according  to  this  proponent,  in  time-lags 
in  the  adjustment  of  product  costs  and 
prices  that  are  burdensome  to 
manufacturers.  Another  proponent  said 
that  this  sort  of  opposite  price 
movement  was  difficult  to  explain  to 
customers. 

Most  proponents  for  eliminating  the 
basic  Class  II  formula  price  maintained 
that  Class  I  and  Class  n  milk  prices 
should  move  in  the  same  direction. 

They  claimed  that  Class  I  and  Class  II 
products  are  closely  interrelated  and 
that  keeping  the  basic  Class  n  formula 
pricing  provision  would  not  ensure  the 
desired  relationship  between  Class  I  and 
Class  n  prices. 

It  would  be  helpful  to  handlers  to 
have  the  Class  n  price  move  in  the  same 
magnitude  and  direction  as  the  Class  I 
price.  However,  with  a  basic  differential 
of  10  cents  it  is  more  important  that  the 
Class  n  price  be  coordinated  with  the 
current  month’s  Class  III  price,  since 
Class  ni  products  can  be  used  as  an 
alternative  source  of  ingredients  for 
Class  II  use.  The  updating  product  price 
^  formula  is  intended  to  ol^in  this 
■  objective. 

in  most  markets  the  effective  Class  II 
prices  are  those  announced  by 


cooperative  associations  and  they  are 
substantially  higher  than  the  minimum 
order  prices.  Thus  in  practice  it  is  not 
often  ffiat  the  order  price  is  the  eflective 
price  faced  by  handlers.  On  those 
occasions  that  it  is  the  eflective  price, 
handlers  still  have  the  benefit  of 
knowing  the  price  well  in  advance. 
Accordingly,  it  is  concluded  that  the 
current  Class  n  pricing  formula  should 
be  continued  imder  the  orders. 

Numerous  patties  took  exception  to 
the  recommended  decision  to  not 
provide  a  higher  Class  II  price 
differential  and/or  to  not  provide  for 
advance  announcement  of  the  Class  n 
prices.  It  was  pointed  out  that  there  was 
widespread  support  for  both,  although 
there  obviously  was  a  divergence  of 
views  on  how  large  any  increase  in  the 
Class  II  differentials  should  be.  Some  of 
the  exceptions  noted  agreement  with  the 
recommendation  to  not  increase  the 
Class  n  differentials,  but  expressed  a 
view  that  the  Administrator  erred  in  not 
providing  for  advanced  announcement 
of  the  Class  11  price.  The  exceptions 
charge  that  the  Administrator  ignored 
the  record  evidence  on  the  advance 
pribing  issue. 

Some  exceptions  expressed  the  view 
that  the  recommended  decision  was 
contradictory  because  it  finds  in  the 
discussion  of  milk  use  classification  that 
Class  II  items  have  a  high  value  in  the 
marketplace,  but  then  declines  to  reflect 
that  hi^er  value  through  the  Class  II 
price  orders.  One  such  exception  states. 
“The  Secretary  should  cut  to  the  heart 
of  the  issue  and  increase  the  Class  n 
diflerentials  to  reflect  more  of  this 
value.” 

After  review  of  all  the  arguments 
raised  in  exceptions,  and  for  the  reasons 
set  forth  in  the  recommended  decision, 
we  reaffirm  the  decision  that  the 
existing  Class  II  pricing  provisions 
should  not  be  changed. 

c.  Tbe  Class  U  “add-back"  provision. 
The  proponents  of  proposals  B-1  and 
B-3  believe  that  if  ffie  Class  II  milk  price 
for  a  given  month  is  less  than  the  Class 
in  price  for  the  same  month,  the 
difference  between  these  prices  should 
not  be  “added  back”  in  computing  the 
second  succeeding  month’s  Class  II 
price,  as  most  orders  now  provide. 
However,  the  proponents  of  B-4,  B-5. 
and  B-6  believe  that  this  difference 
should  be  “added-back”  in  calculating 
the  next  month’s  Class  n  milk  price. 
This  “add-back”  provision  is  an  integral 
part  of  these  proposals. 

The  proponent  of  proposal  B-3 
testified  that  adding  an  additional 
amount  to  the  Class  n  price  in  those 
months  when  the  M-W  price  increases 
dramatically  and  may  be  greater  than 
the  announced  Class  II  price  would 


result  over  the  long-term  in  a  Class  II 
price  level  that  is  significantly  higher 
than  their  proposed  Class  n  diflerential 
of  15  cents  per  hundredweight.  A 
witness  who  testified  in  support  of 
proposal  B-3  believed  that  if  the  Class 
n  price  is  established  by  the  basic 
formula  price  plus  a  diflereiitial,  the 
“add-bai^”  provision  is  not  needed. 

This  witness  said  that  the  current  basic 
Class  n  formula  price  cannot  provide  a 
guarantee  that  producers  will  receive  at 
least  the  Class  III  value  for  Class  If  milk 
and  therefore,  the  “add-back”  provision 
was  justified.  Adopting  this  proposal, 
said  this  witness,  would  eliminate  this 
need  because  dairy  farmers  would  be 
assured  of  receiving  no  less  than  the 
basic  formula  price  plus  the  Class  n 
differential  for  Class  II  sales  in  two 
months’  time.  Similarly,  a  proponent  of 

aosal  B-1  testified  that  the  “add- 
”  provision  results  in  a  Class  n 
price  that  is  higher  than  the  intended 
amount  above  the  Class  III  price. 

It  is  important  to  recognize  that  since 
the  adoption  of  the  “add-back” 
provision  in  the  Class  11  pricing 
mechanism  contained  in  most  Federal 
orders,  the  eflective  Class  II  differential 
has  averaged  4  cents  higher  than  the 
intended  differential  level  of  10  cents 
per  hundredweight.  The  add-back 
feature  was  intended  to  ensure  that 
producers  receive  not  less  than  the  Class 
ni  value  for  Class  n  milk  in  the  blend 
price  whenever  the  M-W  price  exceeds 
the  announced  Class  II  price.  Thus,  the 
add-back  provision  of  the  Class  II  price 
formula  should  be  retained  so  as  not  to 
reduce  returns  to  producers. 

d.  Recognizing  Class  II  needs  in 
establishing  shipping  requirements. 
There  were  proposals  to  require  supply 
plants  to  ship  milk  for  Class  n  uses  or 
otherwise  recognize  Class  11  milk  needs 
in  the  performance  standards  of  the 
orders.  After  considering  all  the 
evidence,  it  is  concluded  that  such 
recognition  should  not  be  provided 
under  the  orders. 

A  few  handlers  expressed  concern 
that  the  Federal  orders  no  longer 
function  to  secure  adequate  supplies  of 
milk  for  Class  I  and  Class  II  uses.  They 
noted,  for  example,  that  the  present 
Class  n  differential  does  not  even  cover 
the  cost  of  moving  milk  fi'om  the  farm 
to  the  plant  where  Class  II  milk  is  used. 
Thus,  in  their  view,  if  a  higher  Class  11 
price  is  to  be  paid,  then  a  part  of  the 
increased  price  should  be  used  to  help 
make  milk  more  available  for  Class  II.  It 
was  argued  that  shipping  standards 
should  be  increased  and  that  monies 
generated  by  the  higher  Class  n 
differential  should  be  paid  out  only  to 
those  producers  who  delivered  their 
milk  to  either  Class  I  (mt  Class  11  plants. 
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There  was  not  a  large  base  of  support 
for  the  concept  of  requiring  additional 
milk  to  be  delivered  to  Class  I  and  Class 
n  operations.  The  CMPC  position,  for 
example,  was  that  this  matter  could  be 
handled  outside  the  order  program  and 
so  CMPC  did  not  propose  shipping 
requirements  to  meet  Class  II  needs. 
Others  opposed  such  a  requirement  for 
orders  in  ^e  Southeast  and  Southwest. 
Moreover,  without  an  increase  in  the 
Class  n  differential  it  is  questionable 
whether  proponents  would  maintain 
their  position  on  these  proposals. 

The  question  of  whether  or  not 
shipping  or  other  performance 
standards  for  pooling  milk  should  be 
changed  cannot  be  dealt  with  properly 
on  the  basis  of  this  hearing.  Pooling 
standards  were  not  an  issue  and  the 
testimony  and  other  evidence  generated 
at  the  hearing  are  not  directed  towards 
this  issue.  This  record  provides  no  basis 
for  determining  how  performance 
standards  should  be  changed  on  an 
order-by-order  basis.  This  matter  should 
be  handled  in  another  proceeding  or 
proceedings,  if  there  is  a  need  to  deal 
with  it  further. 

з.  Product  Classification 

The  Federal  milk  order  system  should 
contain  uniform  classification 
provisions.  The  uniform  provisions 
adopted  herein  would  provide  for  three 
classes  of  use,  and  are  based  primarily 
on  the  present  “uniform  classification” 
provisions  contained  in  most  orders. 

The  Agricultural  Marketing  Agreement 
Act  of  1937  requires  that  milk  be 
classified  “in  accordance  with  the  form 
in  which  or  the  purpose  for  which  it  is 

и. sed.” 

Several  of  the  proposals  considered  in 
this  proceeding  under  the  heading 
“Product  classification”  dealt 
specifically  with  the  need  for  uniform 
classification  provisions  throughout  the 
order  system.  Although  other  proposals 
under  the  same  heading  dealt  only  with 
the  classification  of  milk  used  in 
particular  products,  the  proponents  also 
recognized  the  importance  of  having 
changes  in  classification  considered  on 
a  national  basis,  rather  than  only  in 
particular  orders.  There  was  no  support 
at  the  hearing  for  retaining  or 
establishing  differing  classification 
provisions  for  different  orders. 

The  need  for  uniform  classification 
provisions  has  grown  since  1974  as 
intermarket  movements  of  milk 
products  have  increased  due  to 
improved  highways  and  transportation 
methods.  In  addition,  new  technologies 
and  equipment  have  increased  the 
capacity  of  milk  plants,  resulting  in 
fewer  and  larger  plants  with  wider 
distribution,  to  this  competitive 


environment,  difierences  in 
classification  and  resulting  differences 
to  the  prices  paid  for  milk  used  to 
process  or  manufacture  dairy  products 
result  in  competitive  inequities  between 
handlers  regulated  under  different 
orders.  The  artificial  competitive 
advantage  caused  by  classification 
differences  between  orders  can  also 
influence  handlers’  decisions  of  where 
to  build  plants  and  produce  products 
whose  classification  is  inconsistent 
between  orders.  Classification 
differences  can  threaten  the  orderly 
marketing  of  milk  between  orders. 

A  survey  of  each  order’s  Class  n 
provisions  by  one  of  the  hearing 
participants  delineated  a  significant 
variation  in  classification  between  the 
orders.  According  to  the  witness,  the 
impact  of  such  variation  has  become 
greater  as  movements  of  Class  II 
products  increase  as  much  as  1,000 
miles  between  marketing  areas  and 
between  regions. 

Several  proposals  considered  at  the 
hearing  would  replace  the  current  3- 
class  pricing  system  with  a  2-class 
system.  Under  these  proposals,  surplus 
products  and  a  few  of  the  products 
currently  in  Class  n  would  be  in  the 
lower-priced  class,  while  all  other  milk 
uses  would  be  Class  I.  Proponents  of  the 
adoption  of  2  use  classes  stated  that  the 
proposals  would  increase  blend  prices 
to  producers  by  adding  products  to  the 
higher-priced  class,  and  counteract  a 
long-term  decline  in  the  percentage  of 
milk  used  in  Class  I. 

The  record  shows  no  legitimate  basis 
for  replacing  the  current  3-cla8S  pricing 
system  with  2  classes.  The  3-class 
pricing  system  allows  for  greater 
differentiation  among  products  based  on 
the  form  in  which  and  the  purpose  for 
which  they  are  used  than  would  a  2- 
class  system.  Factors  such  as  the  form 
and  function  of  a  product,  its 
perishability,  and  the  manner  in  which 
it  is  packaged  and  distributed  can  and 
should  be  considered  in  the 
determination  of  its  classification.  The 
3-class  pricing  system  has  worked  well 
in  most  Federal  orders  for  a  number  of 
years.  Some  fine-tuning  is  necessary  to 
achieve  uniformity  of  classification,  but 
a  change  to  2  classes  would  not  be  an 
improvement.  Although  a  desire  to 
increase  returns  to  producers  is 
understandable,  such  a  goal  would  be 
more  appropriately  addressed  through 
changes  in  price  rather  than  changes  in 
classification. 

A  proposal  to  establish  a  new  Class  11- 
A  for  some  current  Class  n  uses  of  milk 
in  the  event  Class  n  prices  are  increased 
significantly  is  unnecessary  because  this 
decision  adopts  no  Class  II  price 
increase.  A  witness  for  Darigold,  Inc.,  a 


large  cooperative  association  operating 
in  the  Pacific  Northwest  marketing  area, 
testified  that  Darigold  supports  thi^ 
classes  of  use.  However,  he  stated, 
Darigold  would  like  to  see  a  division  of 
Class  m  into  two  parts,  with  the  price 
for  each  part  based  on  values  retiimed 
by  the  marketplace  for  the  products  in 
that  part  of  Class  m.  The  witness 
explained  that  Darigold  has  experienced 

C'  lems  with  a  “misalignment” 

een  Federal  order  Class  m  prices 
for  butter  and  nonfat  dry  milk  and  the 
returns  the  cooperative  has  been  able  to 
realize  firom  the  sale  of  those  products. 
The  Darigold  witness  stated  that  when 
returns  for  one  Class  ni  product,  such  as 
cheese,  are  greater  than  for  other  Class 
m  products  such  as  butter  and  powder, 
plant  facilities  cannot  be  changed  to 
manufacture  the  higher-valued  product, 
in  part  because  the  adjustment  in  the 
price  of  the  noncompetitive  product 
may  be  temporary.  According  to  the 
witness,  some  highly  efficient  plants 
could  lose  their  markets  and  their  place 
in  the  industry  if  the  situation  is  not 
corrected. 

Although  it  is  true  that  at  times  the 
market  prices  obtainable  for  butter  and 
powder  return  less  for  the  milk  used  in 
these  products  than  the  price  of  cheese 
does  for  milk  used  in  cheese,  the  record 
of  this  proceeding  does  not  support  a 
conclusion  that  the  problem  addressed 
by  the  Darigold  witness  is  one  that 
should  be  addressed  in  this  proceeding. 
There  is  no  indication  that  the  problem 
is  widespread.  None  of  the  other 
witnesses  testified  with  regard  to  the 
issue.  The  hearing  record  does  not 
contain  sufficient  basis  for  evaluating 
the  merits  of  such  a  proposal. 
Accordingly,  classification  of  milk  in  all 
of  the  Federal  milk  orders  should  be  on 
the  basis  of  three  uniform  classes, 
without  subclasses. 

Testimony  by  a  number  of  witnesses, 
and  also  post-hearing  briefs,  addressed 
the  issue  of  the  criteria  to  be  used  in 
establishing  the  appropriate 
classification  of  milk  used  in  various- 
products.  Many  of  those  testifying 
advocated  a  particular  classification  for 
milk  used  to  make  a  specific  product, 
and  therefore  identifi^  criteria  that  best 
supported  the  classification  they 
favored.  The  criteria  identified  by  those 
testifying  on  the  subject  of  classification 
fell  into  two  principal  categories: 
characteristics  of  particular  products, 
and  issues  relating  to  the  demand  for 
those  products  and  for  the  milk  needed 
to  produce  them. 

The  characteristics  of  specific  milk 
uses  mentioned  by  witnesses  include 
the  physical  characteristics  of  the 
products  themselves,  such  as 
perishability,  form,  percentage  of 
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moisture  and  butterfet,  similarity  to 
other  products,  and  packaging,  and  also 
the  locaticm  at  which  products  are 
processed  and  the  area  over  which  they 
are  distributed.  Issues  raised  in  the 
proceeding  that  relate  to  the  demand  for 
milk  used  in  various  products  included 
whether  demand  by  handlers  is  for  a 
relatively  constant  supply  of  high- 
ouality  milk  and  whether  it  is  related  to 
tne  demand  by  consumers  for  the 
processed  product,  whether  a  p^uct 
represents  a  surplus  or  balanc^  use  of 
milk  or  its  production  is  driven  by 
consumer  demand,  the  elasticity  of 
demand  or  price^nsitivity  of  a 
particular  product,  and  whether  the 
value  returned  by  the  market  for  a 
product  should  ^  reflected  in  returns  to 
the  dairy  farmers  who  produced  the 
milk  ingredients  of  the  product. 

Historically,  the  fluid  or  beverage  uses 
of  milk  have  been  classified  in  the 
highest-priced  class  of  use  (Class  I),  and 
the  lowest-priced  class  (Class  m)  has 
been  reserved  for  the  hard,  or  dry,  uses. 
The  soft  products,  those  from  wUch 
some  moisture  has  been  removed,  have 
fallen  into  an  intermediate  class  of  use 
(Class  n).  Closely  related  to  these 
classifications  on  the  basis  of  the 
physical  forms  in  which  products  are 
me^eted  is  the  concept  of  storability 
versus  perishability.  The  demand  by 
handlers  for  a  readily  available  supply 
of  high-quality  milk  for  fluid  purposes 
is  directly  related  to  the  perishahility  of 
these  fluid  products.  Consumers  expect 
to  find  fluid  milk  products  available  at 
all  times.  Because  of  the  perishable 
nature  of  beverage  milk  products, 
handlers  must  be  able  to  repleni^ 
stocks  in  the  supermarket  dairy  case  on 
a  fairly  constant  basis,  and  have  a 
regular  and  dependable  supply  of 
producer  milk  from  which  to  process 
those  stocks.  Milk  supplies  that  are 
available  for  use  in  fluid  products 
consequently  command  a  higher  price 
than  milk  supplies  used  in  less 
perishable  pn^ucts. 

Products  such  as  butter,  nonfat  dry 
milk  and  Cheddar  cheese,  however,  are 
storable  for  significant  periods  of  time. 
These  products  can  be  made  whenever 
milk  supplies  are  available  and  held  in 
inventory  for  some  time.  In  addition,  the 
role  played  by  these  products  in 
balancing  the  supply  of  and  demand  for 
fresh  fluid  milk  is  recognized  by  the 
dairy  price  support  program  of  the 
United  States  government  through  its 
purchases  of  butter,  powder  and  cheese. 
As  a  result,  the  market  value  of  these 
products  is  the  foundation  upon  which 
prices  for  the  higher  use-classifications 
of  milk  supplied  to  handlers  are  based. 

The  products  included  in  the 
intermediate  class  of  use  are  those  that 


are  neither  as  perishable  as  fluid 
products  nor  perform  a  balancing 
mnction  for  the  market.  The  milk  used 
in  these  intermediate  products, 
generally  described  as  "soft**  products, 
is  used  to  process  or  manufactrire 
products  for  which  handlers  know  a 
consumer  demand  exists.  Generally, 
these  products  have  some  of  the  water 
content  removed  from  producer  milk  or 
contain  a  high  enough  butterfat  content 
that  they  will  not  be  used  as  beverages. 
Many  Class  n  products  have  longer 
shelf-lives  than  fluid  milk  products, 
while  being  less  storable  than  the 
markets'  siirplus  uses  for  milk. 

Class  n  products  traditionally  have 
been  processed  primarily  in  the  same 
facilities  that  process  fluid  milk 
products,  and  therefore  require  reliable 
supplies  of  Grade  A  milk.  It  is  clear 
from  the  record  of  this  proceeding  that 
a  number  of  soft  product  processing 
plants  are  separate  from  any  fluid  milk 
facility,  and  that  not  all  jurisdictions 
require  that  Grade  A  mi^  be  used  in 
these  products.  However,  the  area  over 
which  products  such  as  ice  cream  and 
cottage  cheese  are  distributed  has 
clearly  grown  beyond  intra-regional  and 
may  Im.  for  some  centrally  located  Class 
n  processors,  national.  At  the  same 
time,  the  availability  of  Grade  B  milk 
has  declined,  leaving  many  handlers 
with  no  alternative  to  Ckade  A  supplies. 
However,  even  if  handlers  wished  to 
obtain  supplies  of  Grade  B  milk  for  use 
in  Class  II  products,  their  inability  to 
sell  a  product  made  from  non-Grade  A 
milk  in  many  jurisdictions  would 
complicate  greatly  their  ability  to 
distribute  that  product  across  broad 
regions  of  the  country. 

The  primary  distinction  between 
Class  n  products  and  the  truly  surplus 
milk  uses  of  the  market  is  existing 
consumer  demand.  Handlers  do  not 
process  milk  into  perishable  or  semi¬ 
perishable  dairy  products  if  they  do  not 
have  a  consumer  market  for  those 
products.  Similarly,  commercial  food 
processing  establishments  do  not  buy 
milk  or  intermediate  dairy  products  to 
use  as  ingredients  in  other  food 
products  if  there  is  no  commercial 
market  for  the  finished  products. 
Although  the  argument  can  be  made 
that  a  commercial  market  exists  for 
cheese,  nonfat  dry  milk  and  butter,  all 
of  these  products,  at  the  time  of  their 
manufacture,  are  in  the  position  of 
having  to  successfully  compete  in  the 
commercial  market  or  being  taken  off 
the  market  by  the  government  as 
surplus.  These  surplus  products  are 
manufactured  as  a  means  of  storing  non- 
perishable  milk  products  for  later  use. 
Their  potential  for  storage  is  the  manner 


in  which  these  products  perform  their 
balancing  role. 

The  concept  of  elasticity  of  dememd, 
or  price  sensitivity,  often  is  raised  by 
economists  in  questions  of 
classification,  ^me  claim  that  the 
inelastic  nature  of  demand  for  fluid 
milk  products  has  been  used  as  a  basis 
for  pricing  Class  I  milk  above  the  level 
of  other  dairy  products.  The  demand  for 
Class  n  and  Class  m  dairy  products,  on 
the  other  hand,  heis  been  viewed  as 
being  more  price  elastic.  Although 
testimony  was  received  in  this 
proceeding  that  dted  price  sensitivity  as 
a  basis  for  determining  the  appropriate 
classification  of  milk  used  to  produce 
specific  products,  the  record  contains 
no  actual  data  on  the  relative  price 
elasticities  of  the  demand  for  various 
dairy  products.  Therefore,  there  is 
insufficient  basis  in  the  record  of  this 
proceeding  for  using  elasticity  as  a 
criterion  for  classification  decisions 
about  specific  products. 

The  ‘’form”  and  “use”  requirements 
of  the  Act  provide  most  of  the  needed 
criteria  for  classifying  milk  used  in 
various  products.  When  combined  with 
consideration  of  types  of  packaging  and 
recognition  of  the  ability  of  some  dairy 
products  to  compete  with,  or  substitute 
for,  others  that  clearly  belong  within  a 
certain  class,  these  criteria  should  make 
the  classification  of  most  products 
relatively  easy  to  determine. 

The  new  uniform  classification 
provisions  for  the  orders  will  necessitate 
new  "fluid  milk  product”  and  “fluid 
cream  product”  definitions  that  are 
uniform  throughout  the  orders.  In 
addition,  the  format  of  several  orders 
that  were  not  included  in  the  1974 
uniform  classification  decisions  should 
be  changed  so  that  provisions  dealing 
with  classification  will  be  more  uniform 
between  the  orders. 

The  orders  that  must  be  amended 
substantially  to  change  their 
classification  provisions  to 
accommodate  three  classes  instead  of 
two  are  the  Federal  orders  regulating  the 
handling  of  milk  in  the  Upper  Florida. 
Tampa  Bay,  Michigan  Upper  Peninsula, 
and  Black  Hills  marketing  areas.  In 
addition,  the  Southeastern  Florida 
order,  which  currently  provides  a  Class 
III  price  only  for  the  butterfat  salvaged 
frum  milk  of  which  the  skim  portion  is 
dumped  or  used  for  fertilizer  or  animal 
feed,  should  be  amended  to  incorporate 
uniform  classification  provisions. 

Class  I  milk  should  be  all  skim  milk 
and  butterfat  contained  in  milk  products 
that  are  intended  to  be  consumed  in 
fluid  form  as  beverages.  On  the  basis  of 
exceptions  to  the  recommended 
decision,  the  only  change  made  in  this 
decision  to  the  products  included  in 
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Class  I  is  in  the  case  of  eggnog.  The 
exceptions  received  and  the  basis  for 
changing  the  proposed  classification  of 
eggnog  are  discussed  later  in  this 
decision.  Fluid  milk  products  require 
dependable  supplies  of  Grade  A  milk, 
usually  delivered  to  city  locations  with 
rapid  access  to  concentrations  of 
consumers.  However,  the  most  salient 
features  of  Class  I  products  are  that  they 
are  fluid  in  form  and  used  as  beverages. 
Consequently,  a  hearing  proposal  to 
classify  kefir  as  Class  II  because  it 
competes  with  liquid,  or  drinkable, 
yogurt  should  be  denied.  Instead,  milk 
used  to  make  the  beverage  form  of 
yogurt  should  be  Class  I.  Both  of  these 
cultured  products  clearly  are  intended 
to  be  consumed  as  beverages,  and  are 
packaged  as  bevera^  milk  products. 

Comments  opposing  the  Class  I 
classification  of  liquid  yogurt  were  filed 
by  MIF  and  IICA  and  by  Lifeway  Foods, 
Inc.,  a  manufacturer  of  kefir.  MIF/IICA 
objected  that  there  had  been  no  industry 
request  or  support  for  reclassification  of 
liquid  yogurt,  and  that  the  yogurt 
market  is  different  from  the  fluid  market 
in  production,  distribution  and  usage. 
MIF/IICA  stated  that  because  of  limited 
markets  and  compositional  differences, 
liquid  yogurt  is  not  competitive  with 
fluid  milk,  and  that  sales  of  the  product 
are  far  more  price-sensitive  than  those 
of  fluid  milk. 

The  handler  group  pointed  out-that 
liquid  yogurt  is  specialized  in  a  small 
number  of  plants,  and  distributed  over 
far  greater  ^stances  than  fluid  milk 
products.  According  to  MlF/llCA,  the 
widespread  pattern  of  distribution 
would  seriously  challenge  the  ability  of 
market  administrators  to  administer  the 
pricing  of  milk  used  to  make  liquid 
yogurt.  Combined  with  the  projected 
reduction  in  sales  due  to  higher  product 
cost,  the  organizations  claimed, 
enforcement  difficulties  and  costs 
resulting  from  the  reclassification  of 
liquid  yogurt  to  Class  I  would  offset  any 
appreciable  additional  revenue  for 
producers. 

Lifeway  Foods,  Inc.,  a  manufacturer  of 
kefir,  objected  to  the  Class  I 
classification  of  both  liquid  yogurt  and 
kefir.  According  to  the  Lifeway 
comments,  kefir  differs  from  yogurt  only 
in  the  cultures  used  to  produce  the 
products,  and  is  marketed  with  yogurt, 
not  milk  or  buttermilk.  Lifeway  stated 
that  both  products  are  made  drinkable 
by  breaking  the  curd  formed  in  the 
manufacturing  process. 

Lifeway’s  comments  protested  that  a 
decision  making  some  yogurt  Class  I 
and  some  Class  n  has  no  support  in  the 
hearing  record,  which,  the  handler 
claims,  supported  maldng  all  forms  of 
yogurt  and  kefir  Class  II.  The  handler 


stated  that  if  liquid  yogurt  is  priced 
higher  than  yogurt,  consumers  will 
piuxhase  the  lower-price  product. 

According  to  Lifeway,  the  “form”  of 
kefir,  liquid  yogurt  and  yogurt  is  the 
same,  made  from  the  same  milk 
ingredients,  while  the  “use”  is  as 
dietary  health  products,  purdiased  by 
consumers  to  improve  dietary  goals,  not 
quench  thirst.  Lifeway’s  comments 
stated  that  nothing  in  the  record 
explains  what  is  “spoonable”  as 
opposed  to  “drinkable". 

Lifeway  complained  that  the  decision 
fails  to  accoimt  for  competition  from 
unregulated  and  California  plants  with 
lower  costs,  while  Federal  order- 
regulated  plants  have  to  pay  Federal 
order  prices  plus,  in  the  Chicago  area, 
the  Central  ^^lk  Producers  Cooperative 
premium.  According  to  Lifeway,  the 
difference  in  regulation  results  in  a 
rice  for  producer  milk  that  is  90  cents 
igher  at  Chicago  than  the  price  Alta- 
Dena  Dairy  (in  Southern  California)  has 
to  p^. 

Lifeway  noted  that  kefir  is  marketed 
outside  of  Chicago,  and  compared  an 
announced  co-op  price  of  $19.26  for 
Class  I  milk  in  Miami,  Florida,  in 
December  1991,  with  a  Northern 
California  Class  n  price  of  $11.77.  As  a 
result  of  such  price  differences,  Lifeway 
claimed,  the  decision  would  result  in 
giving  up  all  liquid  yogurt  and  kefir 
sales  to  plants  outside  the  Federal  order 
system.  Lifeway  observed  that  in 
another  proceeding  USDA  used  the 
price  of  California  milk  used  to  make 
nonfat  dry  milk  in  its  justification  for 
amending  the  Pacific  Northwest  order  to 
include  a  Class  III-A. 

Because  of  their  characteristics  as 
beverage  milk  products,  kefir  and  liquid 
yogurt  should  be  considered  Class  I. 
There  is  no  reason  to  believe  that  the 
demand  fcv  these  products  is  so  elastic 
that  the  difference  between  the  Class  I 
and  Class  II  prices  (3  cents  per  quart  in 
Chicago)  vrill  result  in  any  significant 
reduction  in  demand  for  Liquid  yogurt, 
or  that  persons  wanting  a  cultui^  milk 
beverage  will  consider  spoonable  Class 
II  yogurt  an  acceptable  substitute. 

There  is  no  inaication  in  the  record 
what  the  extent  of  the  difference 
between  kefir  and  cultured  buttermilk 
might  be,  but  it  seems  difficult  to  justify 
any  difference  in  the  classification  of 
these  two  cultured  fluid  products. 
Although  the  differences  between 
“drinkable”  and  “spoonable"  are  not 
spelled  out,  such  descriptive  criteria 
should  differentiate  more  clearly 
between  the  form  and  iise  of  pr^ucts 
than  such  criteria  as  percentages  of  milk 
solids  or  milkfat. 

Kefir  may  be  maiketed  outside 
Chicago,  but  there  is  no  indication  that 


it  is  being  processed  in  Miami,  or  that 
Lifeway  is  processing  it  there. 

Therefore,  price  comparisons  between 
the  two  locations  are  irrelevant.  Price  is 
determined  only  under  the  order 
regulating  the  plant  that  processes  the 
piquet.  Additionally,  in  the  case  of  the 
price  comparisons  made  between 
Chicago  and  California,  the  California 
price  cited  by  Lifeway  is  the  Class  n 
price  for  the  Northern  California 
marketing  area,  while  Alta-Dena  is 
subject  to  the  higher  price  effective  in 
the  Southern  California  marketing  area, 
and  yogurt  (including  liquid  yogurt),  is 
a  Class  I  prc^uct  under  the  Califomia 
order. 

Milk  used  to  make  milkshake  drink 
beverage  products  should  also  be  Class 
I,  without  specifying  a  maximum  nonfat 
solids  content  or  a  Imtterfat  content  less 
than  9  percent,  at  which  point  fluid 
products  are  considered  “fluid  cream 
products.”  Specifically  (but  not 
exclusively),  milkshake  drinks  that  are 
sold  in  the  dairy  case  in  single-serving 
containers  (pints  and  smaller)  should  be 
considered  fluid  milk  product.  Some  of 
these  products  may  contain  previously 
processed  and  priced  skim  milk  and 
butterfat,  such  as  ice  cream  mix.  In  such 
case,  only  the  fluid  skim  milk  and 
butterfat  used  in  the  beverage  (not  the 
ice  cream  mix)  should  be  considered 
Class  I. 

Several  proprietary  fluid  milk 
handlers  and  organizations  representing 
such  businesses  filed  exceptions  to  the 
decision  to  cemsider  milkshake  drinks 
as  fluid  milk  products.  In  addition  to 
stating  that  milkshake  drinks  are  low- 
volume  specialty  items  that  do  not 
compete  with  offier  fluid  products, 
would  be  at  a  competitive  disadvantage 
to  substitute  dairy  products  and  frozen 
dessert  items  if  reclassified,  and  are 
generally  consumed  in  smaller  serving 
sizes  than  fluid  milk  products,  those 
filing  comments  argued  that  cemsumer 
use  of  such  products  has  not  changed  or 
expanded  since  the  1974  decisiem  was 
issued.  Exceptors  argued  that  Class  I 
classification  of  milkshake  drinks  and 
their  resulting  higher  prices  could  lead 
to  a  decline  in  sales.  The  most  extensive 
comments  filed,  by  the  Milk  Industry 
Association/Intemational  Ice  Cream 
Association  (MIF/IICA),  stated  that  the 
products  have  local  or  very  limited 
regional  distribution. 

MIF/nCA  urged  that  the  20% 
maximum  nonfat  solids  standard  be 
retained  fcH*  the  fluid  milk  product 
definition,  stating  that  heavier  drink 

Eroducts  are  functionally  different  than 
everages,  and  are  pfisitioned  differently 
with  consumers.  The  comments  rtated 
that  milkshake  drinks,  because  they  are 
more  viscous  than  fluid  milk  products. 
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usually  require  some  alterations  to  make 
them  more  palatable,  such  as  being 
shaken  to  incorporate  air. 

In  response  to  the  recommended 
decision’s  explanation  that  ice  cream 
mix  added  to  fluid  milk  to  make 
milkshake  drinks  would  retain  its  Class 
n  classification,  comments  filed  by  H.  P. 
Hood.  Inc.,  stated  that  milkshake  drinks 
are  not  made  by  adding  milk  to  mix,  but 
are  processed  in  one  operation,  making 
it  difficult  to  separate  and  account  for 
the  portion  of  the  product  that  would 
have  gone  into  mix  if  mix  had  been  used 
separately  from  fluid  milk.  Of  course,  if 
none  of  the  milk  used  in  such  products 
is  manufactured  first  into  ice  cream  mix, 
all  of  it  would  be  classified  as  Class  I. 

Several  of  the  comments  urged  that 
the  20%  total  solids  criterion  m 
retained  for  distinguishing  Class  I 
products  from  Class  11  because  the 
difierence  can  be  easily  ascertained. 
However,  the  total  solids  standard 
allows  products  that  meet  the  form  and 
use  criteria  of  a  beverage  milk  product 
to  be  engineered  easily  to  meet  the 
definition  of  a  nonfluid  product  solely 
for  the  purpose  of  being  classified  in  a 
lower-pric^  class. 

Similarly,  products  such  as  lowfat 
sour  creams,  that  resemble  and  compete 
with  traditional  cream  .products,  have 
been  developed  recently  to  meet 
consumer  preferences  for  less  fat.  The 
long-standing  criterion  of  fat  content  to 
distinguish  l^tween  fluid  milk  and 
cream  products  (and  thus  between  Class 
1  and  Class  II)  must  be  modified  in  such 
cases  to  assure  that  the  product  is 
classified  in  accordance  with  its  form 
and  use,  rather  than  according  to  its 
butterfat  or  solids  content. 

Comments  filed  by  the  Upper 
Midwest  Federal  Order  Coalition 
requested  clarification  of  the 
classification  of  milkshake  drink  items 
sold  in  half-gallons  and  delivered  to 
grocery  stores  for  retail  sale  and  for  use 
in  in-store  soft-serve  dispensers,  or  sold 
at  warehouse  club  stores  frequented  by 
small  ice  cream  shop  owners  as  well  as 
the  public.  It  seems  reasonable  to 
assume  that  such  products  sold  in 
containers  such  as  half-gallons,  that  are 
larger  than  single-serving  sizes,  would 
be  intended  for  use  in  small  ice  cream 
freezers,  rather  than  for  beverage 
purposes,  while  milkshake  drink, 
products  sold  in  containers  of  one  pint 
or  less  are  clearly  intended  for  beverage 
use. 

Comments  filed  on  behalf  of  a  number 
of  fluid  milk  handlers,  including  the 
Milk  Industry  Foundation  and 
International  Ice  Cream  Association 
(MIF/nCA),  excepted  to  the  findings  of 
the  recommended  decision  that  would 
have  made  eggnog  a  fluid  milk  product. 


Many  of  the  comments  argued  that  there 
was  no  proposal  in  the  hearing  notice  to 
change  the  classification  of  eggnog  from 
Class  n  to  Class  I,  nor  any  testimony 
supporting  such  a  change. 

Tne  comments  stated  that  the 
proposed  change  in  classification  would 
increase  the  cost  of  processing  eggnog 
by  $.20-^.30  per  gallon,  when  the  cost 
of  dairy  ingredients  in  eggnog  is  already 
greater  than  the  cost  of  the  dairy 
ingredients  in  packaged  whole  milk 
(b^use  of  its  high  butterfat  content), 
even  in  the  markets  with  the  highest 
Class  I  differentials.  Exceptions  filed  on 
behalf  of  six  proprietary  handlers  noted 
that  the  Class  n  cost  of  the  milk 
ingredients  in  eggnog  under  the 
Southeastern  Florida  order  is  higher 
than  the  cost  of  whole  milk  imder  that 
order’s  Class  I  price.  To  support  their 
position,  the  handlers  requested  that 
official  notice  be  taken  of  the 
Southeastern  Florida  Class  prices  and 
butterfat  diflerential  for  November  1991. 
According  to  those  commenting,  the 
result  of  increasing  the  cost  of  eggnog  by 
changing  its  classification  would  be  to 
reduce  sales  and  make  fresh  eggnog 
noncompetitive  with  unregulated 
canned  products  made  from  non-priced 
milk  or  substitutes. 

Those  opposing  Class  I  classification 
of  milk  used  in  eggnog  argued  that 
eggnog  does  not  fit  the  category  of  fluid 
table  milk  because  it  is  not  prepared  for 
regular  and  ordinary  beverage  use,  its 
production  and  use  is  highly  seasonal, 
and  it  is  used  in  such  small  volumes 
that  it  is  not  competitive  with  fluid 
milk.  The  comments  stated  that  eggnog 
contains  significantly  higher  solids  than 
fluid  table  milk,  is  generally  consumed 
in  smaller  serving  sizes  because  of  its 
rich  taste  and  heavier  body,  and  has  a 
relatively  longer  shelf  life. 

Several  exceptions  noted  that  the 
number  of  substitutes  for  eggnog  has 
grown  dramatically  since  the  1974 
decision,  in  which  it  was  estimated,  "on 
the  basis  of  a  limited  survey’’,  that  35% 
to  45%  of  the  eggnog  market  consisted 
of  substitute  products.  Exceptors  failed 
to  estimate  the  current  percentage  of  the 
eggnog  market  consisting  of  substitute 
products,  and  there  is  no  such  estimate 
in  the  record.  Comments  also  noted  that 
eggnog  competes  with  other  bottled  and 
canned  mixes  designed  for  use  with 
alcoholic  beverages,  and  with  the  soft 
drink  market. 

Although  it  is  apparent  that  eggnog  is 
a  beverage  milk  pn^uct,  eggnog,  as 
defined  by  FDA  as  having  a  butterfat 
content  of  more  than  6%.  has 
specifically  been  classified  as  a  Class  II 
manufactured  product  for  some  time, 
there  was  no  proposal  in  the  notice  of 
this  proceeding  to  change  that 


classification,  and  no  testimony  in  the 
record  about  eggnog.  Further,  the 
adopted  changes  in  the  fluid  milk 
product  definition  would  not 
necessarily  result  in  any  change  in  the 
Class  n  classification  of  eggnog. 

Although  eggnog  clearly  meets  many  of 
the  criteria  for  being  considered  a  fluid 
milk  product,  such  classification  should 
be  based  on  another  hearing  record. 
Therefore,  the  findings  of  the 
recommended  decision  that  would  have 
resulted  in  a  change  of  classification  for 
milk  used  to  produce  eggnog  containing 
between  6%  and  9%  butterfat  from 
Class  n  to  Class  I  are  reversed. 

A  proposal  that  the  classification  of 
packaged  fluid  milk  products  in 
inventory  at  the  end  of  each  month  be 
classified  as  Class  I  instead  of  Class  III 
should  be  adopted.  Testimony  by  a 
proponent  witness  representing  Milk 
Marketing,  Inc.,  stated  that  such  a 
change  would  result  in  less 
administrative  difficulty  in  adjusting 
inventory  values  in  the  following 
month,  when  the  products  are  actually 
distributed.  In  addition,  he  stated, 
exclusion  of  Class  I  milk  from 
component  pricing  provisions  would 
result  in  very  complex  adjustments  in 
the  following  month  if  the  fluid  milk 
products  in  inventory  were  originally 
priced  on  a  component  basis  in  Class  III. 

The  post-hearing  brief  filed  on  behalf 
of  the  National  Farmers  Organization 
stated  that  Class  III  classification  of 
packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month 
allows  handlers  a  30-day  lag  in  payment 
for  use  of  milk  in  Class  I,  and  increases 
the  market  administrator’s 
administrative  and  bookkeeping  burden 
in  having  to  make  an  adjustment  to  the 
handler’s  obligation  in  the  following 
month.  Although  the  representative  of  a 
group  of  midwestem  cooperative 
associations  indicated  that  the  group 
was  taking  no  position  on  the  proposal 
because  some  members  of  the  group 
opposed  it,  there  was  no  testimony  in 
opposition  to  the  proposal. 

The  proposal  should  be  adopted 
because  it  is  reasonable  to  require 
handlers  to  pay  for  the  milk  used  in 
fluid  products  fm:  the  month  in  which 
they  used  it.  Furthermore,  adoption  of 
the  proposal  will  assure  that  handlers 
ceasing  operation  at  the  end  of  a  month 
will  pay  the  appropriate  price  for  any 
milk  left  in  inventory.  For  the  markets 
which  have  incorporated,  or  will 
incorporate,  component  pricing 
provisions  in  their  orders,  adoption  of 
this  proposal  will  simplify  the  pricing  of 
fluid  milk  products  in  inventory. 

A  provision  is  needed  in  each  order 
where  the  classification  of  ending 
inventory  of  packaged  fluid  milk 
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products  is  being  changed  from  Class  m 
to  Class  I  to  specify  in  the  allocation 
section  that  in  the  first  month  this 
chanm  is  efiective,  beginning  inventory 
should  be  subtracted  from  the  sldm  miUc 
and  butterfet  remaining  in  each  class,  in 
series  beginning  with  Qass  m. 

Beginning  with  the  second  month,  such 
beginning  inventory  would  be 
subtracted  from  Class  I.  This  procedure 
will  avoid  the  assignmmit  to  Qass  I 
without  an  upcharge  of  inventory  that 
was  classified  the  previous  month  in 
Class  m. 

Class  n  milk  should  be  all  ridm  milk 
and  biitterfat  contained  in  fluid  cream 
products;  used  to  produce  soft,  or 
“spoonable,"  dairy  products  regardless 
of  butterfat  content;  used  to  pr^uce 
intermediate  dairy  products  for  frirther 
processing;  and  us^  as  ingredients  in 
other  food  products  or  other  food 
ingredients.  These  uses  of  milk  are  all 
governed  by  consumer  demand  for  the 
milk  components,  either  as  dairy 
products  or  as  other  food  products  that 
use  milk  as  an  ingredient.  Classifying 
any  of  these  uses  as  surplus  would 
result  in  undervaluing  the  milk 
produced  by  dairy  fanners.  Further,  the 
cost  of  making  Qass  n  products  from 
alternative  ingredients,  such  as  nonfot 
dry  milk  or  condensed  milk,  would  be 
greater  than  the  cost  of  using  milk 
priced  as  Qass  m  to  make  such 
products  because  of  the  processing  or 
manufacturing  costs  involved  in  making 
the  alternative  ingredients. 

The  “fluid  cream  product”  definition 
now  in  most  orders  should  be  amended 
to  remove  sour  cream  as  an  item  which 
must  be  accounted  for  as  disposed  of 
instead  of  on  a  used-to-produce  basis 
and  to  incorporate  a  standard  minimum 
butterfat  content  for  fluid  cream 
products  of  9  percent.  The  new  fluid 
cream  product  definition  should  also  be 
included  in  those  orders  without  such  a 
definition. 

Most  products  included  in  Qass  II  as 
a  result  of  the  1974  imiform 
classification  decisions  should  continue 
to  be  classified  as  Qass  n,  including 
fi'ozen  desserts,  yogurt  and  cottage 
cheese,  and  products  that  resemble 
these  products  in  form  and  use.  These 
products  cannot,  in  the  form  in  which 
they  are  acquired  by  consumers,  be 
consumed  as  beverages  and  generally 
must  be  eaten  with  spoons.  Frozen 
desserts  should  include  ice  cream,  ice 
milk,  frozen  yogurt,  and  milkshake 
mixes  that  are  disposed  of  for  use  in 
soft-serve  form,  such  as  for  iise  in  fast- 
food  restaurant  dispensers.  Milkdiake 
drinks  that  are  disposed  of  in  single¬ 
serving  consumer-type  packaging,  such 
as  those  sold  in  supernuuket  dairy  cases 
as  beverages,  should  be  consider^  fluid 


milk  products  and  classified  in  QaM  I 
regj^less  of  their  solids  contmt. 

ihe  amended  orders  should  specify 
that  a  Class  n  dassificatimi  of  milk  used 
to  produce  formulas  espedally  prepared 
for  infant  feeding  or  dietary  use  should 
apply  only  to  formulas  that  constitute 
replacements  for  meals,  rather  than 
merely  having  some  added  vitamins  and 
minerals. 

Dean  Foods  Company  (Dean),  H.P. 
Hood,  Inc.  (Hood),  Ross  laboratories, 
and  the  Upper  Midwest  Federal  Order 
Coalition  filed  comments  regarding  the 
proposed  classificaticm  of  milk  us^  to 
produce  meal  replacemmit  products  and 
infant  foimula.  Dean  aiul  Hood  excepted 
to  Class  I  classification  of  meal 
replacement  products  packaged  in  * 
consumer-sized  cartons  and  distributed 
in  refrigerated  or  frozen  form,  stating 
that  such  products  compete  directly 
with  similar  products  packaged  in 
hermetically-sealed  containers  that  are 
classified  as  Class  n  under  the 
recommended  decision. 

Dean  observed  that  the  products 
packaged  in  hermetically-sealed 
containers  were  panted  a  price 
advantage  under  the  decision,  while 
already  enjoying  the  advantages  of 
needing  no  refrigeration,  having  an 
extended  shelf  life,  and  allowing 
shipments  over  greater  distances 
without  damage  or  leakers. 

Hood’s  comments  stated  that  the 
company’s  uhra-pasteurized  dairy  shake 
nutrient  supplement  has  superior  taste 
and  convenience  compared  with  similar 
products  packaged  in  hermetically- 
sealed  sterile  ccmtainers,  ex'  with  dry 
supplements  that  may  also  contain 
vegetable  proteins  and  fats  instead  of 
dairy  components.  Hood  complained 
that  the  proposed  classification  would 
make  their  ^ter-tasting  and  more- 
nutritious  product  uncompetitive  with 
lower-cost  dry  products. 

Ross  Ldxjratfxies  (Ross)  excepted  to 
the  Qass  II  classification  of  milk  used 
to  produce  infant  formula.  Ross 
described  itself  as  the  largest 
manufacturer  of  infant  formula  in  the 
United  States,  obtaining  more  than  50 
percent  of  its  milk  supply  under  Federal 
Orders  33,  36  and  40  in  Ohio  and 
Michigan,  whrae  milk  used  to  produce 
infant  formula  is  Qass  m. 

Consequently,  Ross  explained,  at  least 
25  percent  of  the  infant  formula 
produced  in  the  U.S.  is  produced  frx>m 
milk  pooled  under  diese  three  orders, 
and  complained  that  a  change  in  the 
classification  of  milk  in  such  uses 
would  increase  Ross’  extst  by  $1-4 
million  per  year.  According  to  the  Ross 
comments,  Aeir  increased  cost  of 
productiem  would  have  the  potential  of 
increasing  the  cost  of  infant  formula  to 


the  Supplemental  Food  Program  for 
Women,  Infants  and  Children  (WIQ  and 
create  a  competitive  advantage  for 
companies  producing  infrmt  formula 
from  whey. 

The  Upper  Midwest  Federal  Order 
Coalition  (the  Coalition)  commented 
that  the  lecommmided  dedsimi  implies 
that  bevera«  meal  replacmnent  drinks 
would  be  Qass  I  if  peaaged  in  rewlar 
cemsumer  cartons  and  sold  in  fresh 
dairy  case,  but  Qass  II  if  packaged  in 
hermetically-sealed  containme.  The 
Coalition  argued  that  the  product 
should  be  Qass  I  in  either  case  because 
it  is  a  beverage  and  is  intended  to  be 
used  as  such.  The  Coalition  urged  that 
the  issue  be  clarified. 

The  Coalition’s  assessment  of  the 
recommended  decision  is  correct.  The 
intent  of  the  proposed  provisions  is  to 
classify  fresh  fluid  milk  beverages  in 
regular  cemsumer  cartons  that  are  sold 
in  the  fresh  dairy  case  as  Class  I,  while 
classifying  sterilized  products  packaged 
in  hermetically-sealed  containers  as 
Class  n.  As  noted  by  Hood,  the  fresh 
product  has  taste,  nutrition,  and 
convenience  advantages  over  other 
products  with  which  it  may  compete.  In 
addition,  the  cost  of  extra  packaging, 
and  the  Class  n  attributes  of  having  an 
extended  shelf-life  and  being  distributed 
over  a  wider  area  justify  Qass  n 
classification  for  hermetically  sealed 
packaging,  while  fresh  product  with 
limited  shelf-life  ^ould  be  Qass  I. 

The  use  of  a  product  in  government 
nutrition  programs  should  not  afreet  its 
classification.  The  use  of  producer  milk 
for  infent  formula  is  clearly  demand- 
driven,  and  there  is  no  suggestion  in  the 
hearing  record  that  prices  to  producers 
for  other  commodities  purchased  under 
the  WIC  program  are  kept  at  an 
artificially  low  level.  For  insuince,  the 
classification  of  fluid  dairy  products 
included  in  the  program  will  remain 
Class  I.  Also,  there  is  no  indication  in 
the  hearing  record  of  the  percentage  of 
infant  formula  that  is  purtdiased  with 
the  help  of  the  WIC  program.  Downward 
reclassification  of  all  of  the  milk  used  in 
a  product  of  which  only  a  minor  portion 
is  covered  by  a  government  nutrition 
program  would  not  be  an  equitable 
solution. 

A  considerable  amount  of  the 
testimony  dealing  with  classification 
involved  handlers  advocating  Class  m 
classification  for  specific  uses  of  milk 
that  have  been,  or  will  be,  edassified  as 
Class  n.  A  handler  representative 
testified  that  buttermilk  biscuit  mix  is  a 
very  price-sensitive  product,  that  it  is  . 
distributed  over  a  mudi  wider  area  than 
are  fluid  milk  products,  and  that  Qass 
n  classification  of  milk  used  in  the 
product  would  make  it  very  susceptible 
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to  substitution  by  dry  milk  products. 
Other  witnesses  stressed  the  importance 
of  classifying  buttermilk  biscuit  mix 
uniformly  under  all  of  the  orders. 

Several  parties  expressed  the  opinion 
that  buttermilk  biscuit  mix  and  similar 
products  should  be  Class  n. 

Biscuit  and  pancake  mixes,  like  other 
batter-type  pit^ucts  such  as  coatings, 
are  sold  m  a  form  that  allows  them  to 
be  poured,  but  certainly  are  not  used  or 
intended  for  use  as  beverages.  At  the 
same  time,  their  production  is  driven  by 
demand  for  the  products  in  which  they 
are  used.  These  uses  are  in  no  way 
surplus  uses  of  milk.  Since  the 
production  of  these  products  uses  a 
fluid  milk  product  as  an  ingredient  in 
another  product  for  which  there  is  a 
specific  maricet  demand,  it  is  only 
equitable  that  dairy  farmers  share  in  the 
market  value  of  those  products  by 
having  the  milk  used  in  those  products 
priced  above  the  surplus  level. 

Several  witnesses  testified  that  milk 
disposed  of  to  commercial  food 
processing  establishments  or  used  to 
make  sweetened  condensed  milk  sold  to 
commercial  food  processing 
establishments  should  be  classified  as 
Class  in.  One  witness  stated  that  Class 
in  classification  of  milk  in  such  uses 
would  afiect  only  one  percent  of  total 
milk  pooled,  and  therefore  would  have 
little  effect  on  producer  returns.  A 
Wisconsin  handler  who  processes 
sweetened  condensed  milk  testified  that 
the  product  fits  the  description  of  a 
Class  in  product  in  that  it  has  a  long 
shelf  life  without  special  packaging  or 
processing,  it  is  manufactured  close  to 
the  milkshed  rather  than  close  to  the 
end  users  of  the  product,  and  that  it  is 
not  processed  or  distributed  in  the  same 
channels  as  fluid  milk  products. 
According  to  the  witness,  75  percent  of 
the  sweetened  condensed  product  sold 
by  the  handler  is  processed  to  meet 
customers’  proprietary  formulas,  and 
the  product  is  sold  by  Wisconsin 
handlers  to  locations  as  far  away  as 
Florida.  Texas  and  California.  The 
witness  claimed  that  any  Class  II  price 
differential  would  result  in  a  price 
disadvantage  three  times  the  ^fferential 
for  sweetened  condensed  milk  versus 
nonfat  milk  powder  because  the 
sweetened  condensed  product  is 
condensed  to  one-third  of  its  original 
volume. 

The  Central  Milk  Producers 
Cooperative  (CMPC)  pointed  out  that 
the  classification  order  language 
contains  no  specification  of  sweetened 
condensed  milk  in  Class  H,  and  asked  if 
it  should  fit  (or  be  covered  in)  § 
.40(b)(4)(vi)  of  the  orders.  CMPC  also 
stated  t^t  sweetened  condensed  milk 
should  be  defined  by  name  and 


classified  as  Class  n.  or,  like 
concentrated  milk,  should  be  defined  by 
name  and  classified  as  Class  n  imless 
used  to  produce  a  Class  I  or  Class  in 
product,  stating  that  they  preferred  the 
latter. 

Sweetened  condensed  should  be 
specified  in  the  classification  section  as 
a  Class  n  product  in  §  .40(b)(4)(vi).  It  is 
used  primarily  as  an  ingredient  in  other 
food  products. 

During  the  five  years  preceding  the 
hearing,  the  Minnesota-Wisconsin,  or 
Class  III,  price  ranged  horn  slightly  over 
$10  to  almost  $15  per  hundred  weight. 
The  largest  percentage  by  which  the 
Class  U  price  could  have  exceeded  the 
Class  ni  price  during  this  period,  using 
an  average  15-cent  Class  n  price 
difierential,  would  have  been  1.5 
percent.  The  smallest  percentage 
difference  between  the  two  prices 
would  have  been  approximately  1 
percent.  During  the  same  time  period, 
sweetened  condensed  milk  formulated 
to  meet  customers’  proprietary  formulas 
was  apparently  moved  to  Florida,  Texas 
and  California,  among  other 
destinations,  at  costs  per  himdredweight 
for  transportation  that  represented  10- 
25%  of  the  Class  III  price  of  the  milk 
from  which  the  product  was  made.  (The 
cost  of  transportation  was  computed  by 
dividing  the  3.83  cents/  hundredweight/ 
10  miles  hauling  rate  established  in  the 
record  by  a  factor  of  3  to  adjust  for 
condensation  of  the  product,  and 
multiplying  the  resulting  1.3-cent  rate 
by  the  mileage  to  St.  Petersburg,  Florida 
(1301  miles):  Dallas,  Texas  (1078  miles); 
and  San  Francisco,  California  (2196 
miles)  from  a  location  approximately 
175  miles  north  of  Chicago,  as  described 
by  the  witness.) 

Comments  by  the  National  Cheese 
Institute  and  Kraft  General  Foods,  Inc., 
were  critical  of  the  decision’s  use  of  the 
Class  n  differential  iii  describing  the 
difference  between  the  Class  II  and 
Class  III  prices.  According  to  the 
comments,  the  method  of  announcing 
the  Class  11  and  Class  in  prices  affects 
the  magnitude  of  the  diflerential  in  a 
seasonal  pattern,  resulting  in  price 
differences  that  often  greatly  exceed  the 
amount  of  the  Class  II  differential 
during  the  months  of  January  through 
June. 

The  Cheese  Institute  stated  that  the 
monthly  and  seasonal  differences 
clearly  place  milk  used  by  commercial 
food  processors  in  direct  competition 
with  milk  used  in  Class  m  surplus 
products  that  may  be  used  as  alternative 
ingredients  by  commercial  food 
processors. 

For  the  years  1987, 1988  and  1989, 
the  average  difierence  between  the  Class 
n  and  Class  m  prices  in  most  markets 


averaged,  respectively,  19  cents,  9  cents 
and  13  cents.  The  Class  Il-Class  ni  price 
diflerences  dted  by  the  Institute  and 
Kraft  are  for  1990,  however,  over  the 
course  of  which  the  Class  III  price 
declined  from  $14.93  in  December  1989 
to  $10.19  in  December  1990  with  only 
a  few  minor  upward  movements  during 
the  year.  During  1990,  the  Class  II  price 
averaged  61  cents  over  the  Class  m 
price,  but  also  included  3  months  in 
which  the  Class  m  price  exceeded  the 
Class  II  price,  once  by  as  much  as  $1.42. 

Although  Class  n  prices  can  exceed 
Class  ni  prices  by  much  more  than 
intended  by  the  pricing  provisions,  it  is 
clear  that  during  most  years  the  average 
difference  between  the  prices  of  the  two 
classes  is  approximately  the  value 
intended  imder  the  orders. 

Given  the  price  differential  effective 
in  most  years,  it  is  not  logical  that  a 
differential  of  less  than  2  percent  over 
the  Class  III  price  would  persuade  food 
processors  who  are  already  paying  a 
significant  cost  for  a  product  custom- 
tailored  to  their  needs  to  be  delivered 
over  a  considerable  distance  to  change 
their  ingredient  use  from  sweetened 
condensed  to  powder.  The  product 
purchased  by  the  food  processors  is  not 
a  standardized  surplus  product,  but  one 
that  is  made  specifically  for  their 
purposes  according  to  their 
specifications.  In  addition,  the 
processors  apparently  are  willing  to  pay 
significantly  more  than  the  raw  product 
cost  for  the  ingredient  product  they  are 
purchasing.  Accordingly,  milk  used  to 
make  sweetened  condensed  milk  should 
be  classified  as  Class  11. 

Arguments  advanced  to  classify  milk 
moved  to  commercial  food  processors  as 
Class  in  instead  of  Class  II  also  are  not 
persuasive.  A  witness  representing  the 
Trade  Association  of  Proprietary  Plants 
(TAPP),  a  proponent  of  such  a 
classification  change,  stated  that  Class  II 
classification  of  milk  disposed  of  to  a 
commercial  food  processor  represents 
unnecessary  regulation  and  government 
intrusion  into  &e  business  of 
unregulated  plants.  TAPP’s  brief  stated 
that  enhancement  of  the  value  of  the 
marketwide  pool  and  the  relative  value 
of  end  products  sold  by  a  commercial 
food  processor  are  not  appropriate 
reasons  for  extending  pricing, 
accounting  and  regulation  to  non-fluid 
uses  of  milk.  The  brief  also  argued  that 
milk  disposed  of  to  commercial  food 
processors  does  not  meet  the  criteria  of 
competing  with  or  following  the  same 
channels  of  commerce  as  fluid  milk 
products. 

A  brief  filed  by  Kraft,  another 
proponent  of  Class  III  classification  of 
milk  disposed  of  to  commercial  food 
processors,  stated  that  products 
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produced  by  such  facilities  are  more 
similar  to  Class  m  uses  than  to  Class  n. 
The  brief  concluded  that  the  milk  used 
to  meike  such  products  should  be 
classified  as  Class  m  or  followed 
through  the  facility  and  prorated  to  its 
ultimate  use,  as  is  done  in  milk  plants. 

A  Kraft  witness  had  testified  at  (he 
hearing  that  milk  delivered  to  a 
commercial  food  processing 
establishment  in  Wisconsin  for  use  in  a 
cheese  powder  product  is  Class  n,  while 
milk  used  to  m^e  the  same  product  at 
a  nonpool  cheese  plant  in  Missouri  is 
classified  as  Class  m.  The  witness 
advocated  adoption  of  a  size  criterion  to 
distinguish  between  true  commercial 
food  processing  establishments,  such  as 
small  bakery  operations,  and  true 
processing  plants.  Milk  delivered  to 
commercial  food  processors  would  be 
Class  n,  and  milk  moved  to  processing 
plants  would  be  Class  m. 

Exceptions  filed  in  response  to  the 
recommended  decision  by  the  Trade 
Association  of  Proprietary  Plants 
(TAPP),  the  National  Cheese  Institute 
(the  Institute),  and  Kraft  General  Foods, 
Inc.,  opposed  the  Class  n  classification 
of  milk  used  by  commercial  food 
processors.  The  Trade  Association  of 
Proprietary  Plants  (TAPP)  opposed 
Class  n  pricing  for  sales  to  commercial 
food  processing  plants,  especially  candy 
manufactiu^rs,  and  the  Class  n 
classification  of  soft  cheeses,  i.e.  ricotta. 
TAPP’S  comments  contended  that 
Federal  order  pricing  is  intended  only 
for  fluid  and  associated  uses,  such  as 
products  manufactured  in  the  same 
plants  or  handled  in  the  same 
distribution  channels  as  fluid  milk 
products,  and  claimed  that  Class  n 
classification  of  sales  to  food  processing 
firms  needlessly  extends  regulation  and 
adds  value  to  pool. 

The  TAPP  comments  stated  that  the 
criterion  used  to  determine  Class  m 
classification  apparently  is  whether  the 
milk  is  manufactured  into 
nonperishable  products  for  potential 
government  storage  at  a  later  time. 
TAPP’S  arguments  against  the  criterion 
of  commercial  market  demand  and  use 
vs.  potential  government  surplus  .storage 
use  included  the  statement  that  Federal 
orders  were  intended  to  regulate  and 
enhance  pricing  of  milk  for  fluid  uses 
only.  The  comments  also  stated  that  the 
decision  unnecessarily  extends  Federal 
order  pricing  into  non-fluid  use,  and 
auditing  into  imregulated  plants.  TAPP 
further  argued  that  the  government’s 
consideration  of  butter,  powder  and 
cheese  as  surplus  is  arbitrary,  and  that 
CCC  could  start  piirchasing  milk 
chocolate. 

The  TAPP  comments  went  on  to  state 
that  if  there  were  no  government 


support  program,  the  criteria  used  for 
distinguishing  between  Class  n  and 
Class  in  would  be  invalid.  Therefore, 
according  to  TAPP,  the  criteria  used  in 
the  decision  to  determine  Ihe  difference 
between  Class  n  and  Class  m  products 
are  meaningless.  The  criteria  TAIT 
would  use  are  whether  the  distinction  is 
necessary  to  the  purposes  and  objectives 
of  the  Act,  the  piquet  competes 
directly  with  fluid  products  or  products 
associated  with  fl\iid  products,  and 
whether  the  product  is  normally 
manufactured  or  distributed  by  Class  I 
handlers. 

TAPP’s  comments  argued  that  candy 
doesn’t  compete  with  Class  I  and  n 
products,  and  is  not  classified  as  an 
essential  food.  Further,  TAPP  stated, 
pricing  milk  used  for  candy  is 
unnecessary  for  the  orderly  marketing  of 
dairy  products,  and  Class  in 
classification  of  condensed  used  in 
candy  is  more  appropriate  than  the 
resent  classification  of  condensed  in 
ermetically  sealed  cans. 

TAPP  requested  that  in  lieu  of 
classifying  all  sales  to  commercial  food 
processors  as  Class  m,  sales  to  candy 
manufacturers  should  be  classified  as 
Class  in  rather  than  as  Class  U. 

The  desire  of  cooperatives  and 
handlers  to  maintain  the  pool  status  of 
producer  milk  to  retain  their  milk 
supplies  is  the  principal  reason  for 
regulating  the  prices  of  milk  moved  to 
CFPEs.  If  milk  is  to  be  pooled,  the  value 
assigned  to  its  use  should  reflect  the 
added  value  attributed  by  the  market 
over  the  value  of  surplus  uses.  Products 
such  as  ice  cream  and  cottage  cheese, 
although  often  processed  in  nonpool 
plants,  compete  with  the  same  products 
processed  in  plants  operated  by 
regulated  handlers  who  pay  order  prices 
for  milk.  One  possible  solution  would 
be  to  pool  only  milk  received  at 
distributing  plants.  No  such  proposal 
was  considered  at  the  hearing,  nor  was 
any  testimony  received  to  support  such 
an  approach. 

Nonfluid  milk  values  are  determined 
by  the  marketplace,  rather  than  by 
Federal  orders,  and  the  prices 
determined  by  the  marketplace  are 
reflected  in  the  M-W  price  series,  as  a 
result  of  what  manufacUuers  are  willing 
to  pay  for  milk  to  use  in  the  products 
they  sell  in  the  market.  The 
classification  of  milk  used  in  products 
processed  by  CFPEs  is  not  just  a 
question  of  whether  the  food  products 
compete  with  fluid  or  Class  II  milk 
products,  but  rather  that  CFPEs  compete 
with  fluid  and  soft  product  processors 
for  a  milk  supply. 

Comments  nled  on  behalf  of  the 
National  Cheese  Institute  stated  that 
monthly  and  seasonal  differences 


between  Class  II  and  Class  m  prices 
clearly  place  milk  moved  to  OTEs  in 
direct  competition  Mrith  milk  going  to 
Class  m  surplus  products  that  are  used 
as  alternative  ingredients  to  fresh  milk, 
such  as  nonfat  d^  milk  or  dry  whole 
milk  powder.  The  Institute  argued  that 
the  conclusion  reached  in  the  decision, 
that  milk  moved  to  CFPEs  has  greater 
value  than  milk  used  in  production  of 
cheese,  butter  or  powder,  is  not 
supported  by  any  evidence  in  record.  In 
fact,  the  Institute’s  remarks  stated,  there 
is  little  evidence  on  that  issue  at  all. 

The  Institute  also  found  in  the 
decision  no  consideration  of  the  final 
competitive  market  for  processed  food 
products  that  incorporate  cheese  as  an 
ingredient  with  the  substitutes  with 
which  such  products  compete. 

According  to  the  Institute’s  comments, 
reclassification  of  milk  going  into 
processed  food  products  without 
extensive  market  impact  analysis  would 
jeopardize  the  competitive  position  of  a 
vast  array  of  finish^  products  that  offer 
significant  uses  for  producer  milk. 

It  is  unclear  how  the  classification  of 
milk  moved  to  commercial  food 
processors  is  any  more  of  a  government 
intrusion  than  classification  of  milk 
used  in  a  pool  plant,  or  how  Class  n 
classification  differs  in  this  regard  frnm 
classification  in  any  other  class.  'The 
potential  of  Class  II  classification  in 
such  uses  for  enhancing  the  value  of 
marketwide  pools  is  an  effect  of  Class  n 
classification,  and  not  the  cause.  The 
ingredient  use  of  milk  or  its  components 
in  any  food  products  of  which  the 
manufacture  is  driven  by  consumer 
demand  is  one  basis  for  determining 
that  Class  n  classification  is  appropriate. 
Dairy  farmers  should  share  in  the  value 
of  their  product  when  its  value  as  an 
ingredient  in  other  food  products  is 
recognized  in  the  marketplace.  Many 
consumers  rely  on  the  nutritional  value, 
as  well  as  the  convenience,  of  processed 
food  products,  and  the  contribution  of 
milk  to  that  value  should  not  be 
understated  by  pricing  ingredient-use 
milk  as  if  it  were  surplus  to  the 
requirements  of  the  market.  ’The 
criterion  of  following  the  same  channels 
of  commerce  as  fluid  milk  products  is 
one  of  the  characteristics  descriptive  of 
Class  n  use,  but  not  the  only  one. 

Use  of  milk,  or  its  components,  as  an 
ingredient  in  other  food  products  is  a 
Class  n  use.  Therefore,  milk  disposed  of 
to  a  commercial  food  processor  does  not 
have  to  be  followed  through  the  facility 
to  its  end  use  to  determine 
classification.  Although  some  products 
produced  by  commercial  food 
processors  may,  in  some  respects, 
resemble  Class  III  products,  they  cannot 
be  classified  as  Class  m  because  they  are 
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not  surplus  uses  of  milk  and  do  not 
rompete  directly  with  such  uses.  In 
addition,  milk  used  in  food  products 
that  may  be  processed  in  milk  plants, 
pool  or  nonpool,  should  be  clarified  as 
Class  n.  Milk  us^  in  the  cheese  powder 
products  such  as  those  discussed  by 
Kraft  should  be  classified  as  Qass  II 
wherever  the  product  is  processed.  The 
cheese  used  in  making  the  powder  has 
already  been  priced  as  Class  in  and 
should  not  be  afiected,  but  the 
condensed  fluid  milk  products  used  to 
make  the  powder  represent  milk  used  to 
process  another  food  product.  A 
description  of  the  dry  milk  products 
that  should  be  considered  Class  m  is 
contained  in  the  later  discussion  of  milk 
to  be  classified  as  Class  EQ. 

The  comments  filed  by  Kraft  General 
Foods.  Inc  included  a  thorough 
discussion  of  the  amount  by  which  the 
Class  n  price  has  exceeded  the  Class  ID 
price  for  specific  selected  months,  with 
the  seasonal  pattern  of  the  spread.  The 
comments  argued  that  there  is  no 
substantial  evidence  that  milk  processed 
in  CFPEs  commands  greeter  value  than 
milk  used  to  produce  cheese,  butter,  or 
powder,  and  that  the  amount  paid  for 
sweetened  condensed  above  product 
cost  is  for  transportation,  not  a  function 
of  value  of  milk  used  in  sweetened 
condensed  at  the  point  of  manufacture. 
Kraft  agreed  that  ^iry  fanners  should 
share  in  the  enhanced  value  of  a 
product  when  the  value  of  milk  as  an 
ingredient  is  recognized  in  marketplace, 
but  stated  that  the  record  does  not 
establish  a  premium  value  in  the  market 
for  milk  used  by  CFPEs,  especially  those 
making  non-standardized  cheese 
powder  and  candy. 

Kraft’s  exceptions  argued  that 
although  cheese  powder  is  a  product  of 
milk,  it  is  not  a  standardized  milk 
product,  and  thus  does  not  fit  the 
definition  of  “any  milk  product  in  dry 
form”.  Instead,  l6nft  argued,  cheese 
powder  meets  the  use,  form,  function 
and  manufacturing  characteristics  of 
Class  m,  and  listed  twelve 
characteristics  of  cheese  powder  that 
characterize  Class  ni  products.  Kraft 
described  the  cheese  powder  product  as 
being  in  dry.  powder  form  with  very 
low  moisture  content:  storable  for  long 
periods,  allowing  it  to  be  produced 
when  milk  is  available  and  held  for 
future  use  in  the  absence  of  consumer 
demand;  competing  with  and  used  by 
consumers  in  the  same  way  as  naturd 
cheeses  in  cooking;  proces^  at  country 
plants  and  marketed  in  a  national 
market,  like  other  cheeses;  packaged 
unlike  other  Class  n  products;  and  using 
non-grade  A  condensed  in  its 
manufacture. 


Kraft  stated  that  the  use  of  milk  for 
powdered  cheese  is  highly  sensitive  to 
price,  and  noted  that  when  the  Class  n 
price  efiective  at  the  Kraft  plant  in 
Wisconsin  became  too  high,  Kraft 
moved  its  production  of  powdered 
cheese  to  a  Missouri  nonpool  plant 
where  milk  used  to  process  the  product 
would  be  classified  as  Class  m.  Kraft 
explained  that  it  can  readily  substitute 
part-reconstituted  powder  for  milk  used 
in  powdered  cheese,  depending  upon 
prices  and  projections  for  the  month 
and  season,  and  stated  that  the  same 
arguments  apply  to  candy  manufacture. 

The  powdered  cheese  product 
processed  by  Kraft  is  a  consumer 
convenience  product  produced  to  meet 
market  demand,  and  not  to  utilize 
surplus  supplies  of  producer  milk.  Only 
the  fresh  milk  used  to  produce  the 
product  is  to  be  classified  as  Class  n,  not 
the  cheese  that  has  already  been  made 
from  milk  classified  as  Class  III.  If  there 
is  no  reason  to  use  fresh  milk  in  the 
cheese  powder  manufacturing  process. 
Kraft’s  best  interests  would  dictate  the 
use  of  dry  milk  powder,  since  it  can  be 
purchas^  at  a  seasonally  low  price  and 
used  at  any  time.  Contrary  to  left’s 
assertions,  dairy  farmers  would  not  lose 
a  market  for  their  milk  if  Kraft  uses 
powder  instead  of  frosh  milk,  since  the 
powder  would  have  to  be  made  from 
milk.  At  the  same  time,  there  would  be 
no  difference  in  the  financial  impact  on 
dairy  farmers  between  the  use  of  Class 
III  milk  and  the  use  of  already- 
manufactured  powder. 

Competing  products  made  solely  from 
dehydrated  cheese  solids,  or  a 
combination  of  such  solids  and  nonfat 
dry  milk  have  no  competitive  advantage 
over  the  Kraft  product,  since  the  milk 
from  which  the  solids  are  derived 
would  all  have  been  classified  as  Class 
m,  as  is  the  milk  used  to  make  the 
cheese  used  in  Kraft’s  product.  Any 
difierence  in  cost  is  due  solely  to  Kraft’s 
preference  for  a  manufacturing  process 
using  fresh  milk,  which  presumably 
results  in  a  product  with  greater 
consumer  appeal. 

The  National  Cheese  Institute  argued 
that  classifying  all  “skim  milk  and 
butterfat  •  *  *  used  to  produce 
intermediate  dairy  products  for  further 
processing  and  used  as  ingredients  in 
other  food  products  that  use  milk  as  an 
ingredient”  opens  the  door  for 
administrative  interpretations  to 
reclassifying  all  products  moving 
through  commercial  food  processing 
establishments  (CFPEs)  to  Class  n,  even 
mozzarella  cheese  used  for  pizza  or  dry 
cheese  powder  in  prepackaged  macaroni 
and  cheese.  The  comments  complained 
that  the  decision  is  too  ambiguous  and 
vague,  providing  the  Department  with 


great  discretionary  powers  to  reclassify 
major  portion  of  dairy  products  from 
Cls^  to  Class  n. 

Only  fluid  milk  used  by  CFPEs  would 
be  Class  IL  The  milk  used  to  make 
already-manufactured  products  such  as 
mozzarella  and  other  dieeses  has 
already  been  classified.  The  decision 
leaves  very  little  discretion  with  the 
Department,  or  with  individual  market 
administrators,  to  reclassify  any 
products,  whether  named  in  proposed 
order  language  or  not. 

No  distinctions  between  commercial 
food  processing  establishments  and 
processing  plants  should  be  made  on 
the  basis  of  size.  Adoption  of  such  a 
distinction  would  result  in  small  candy 
makers  disadvantaged  by  the  cost  of 
their  ingredients  in  relation  to  large 
candy  manufacturers,  who  already  enjoy 
advantages  in  regard  to  economies  of 
scale.  Other  small  food  product 
processors  would  be  similarly 
disadvantaged  on  the  basis  of  the  size  of 
their  operations. 

Tlie  orders  should  be  amended  to 
allow  diversions  of  producer  milk 
directly  from  farms  to  commercial  food 
processors.  A  number  of  hearing 
participants  testified  in  favor  of  such  a 
change  on  the  basis  that  it  would  result 
in  transportation  efficiencies.  No 
reasons  were  given,  and  none  is 
apparent,  for  limiting  milk  receipts  at 
commercial  food  processors  to  those 
which  come  through  pool  plants.  Such 
a  change  will  improve  the  efficiency 
with  which  milk  can  be  moved  from 
producers’  farms  to  where  it  will  be 
used.  Therefore,  tlie  minor  amendments 
necessary  to  effect  such  a  change  should 
be  made. 

Based  on  the  above  determinations 
that  milk  used  as  an  ingredient  in  other 
food  products  should  be  Class  11,  it  very 
clearly  follows  that  milk  used  in  the 
manufacture  of  milk  chocolate  and  of  a 
“dairy  protein-based  fat  substitute” 
should  be  Class  II.  Extensive  arguments 
supporting  the  Class  III  classification  of 
milk  used  to  make  milk  chocolate  were 
ofiered  on  behalf  of  Hershey  and  Nestle, 
two  well-known  chocolate 
manufacturers.  However,  the  witnesses’ 
many  comparisons  of  the  properties  of 
chocolate  crumb,  an  intermediate 
product  of  the  milk  chocolate- 
manufactiiring  process,  with  those  of 
Class  ni  products  overlooked  the  fact 
that  chocolate  crumb  is  not  a  surplus 
dairy  product  and,  in  fact,  is  not  a  dairy 
product  at  all.  In  milk  chocolate,  milk 
is  used  as  a  necessary  ingredient  of  a 
product  whose  production  is  driven  by 
consumer  demand  and  not,  as  implied 
by  proponents,  by  the  availability  of 
milk  during  the  spring  months. 
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In  exceptions  filed  in  response  to  the 
recommended  decision,  Hershey  argued 
that  the  recommended  decision  failed  to 
consider  adequately  record  evidence  in 
four  key  areas.  The  comments  stated 
that  the  record  of  this  proceeding 
establishes  that  milk  chocolate 
manufacturers  should  be  treated  the 
same  whether  they  use  fluid  milk  or 
whole  milk  powder,  and  demonstrates 
that  classifying  milk  used  to  make  milk 
chocolate  as  Class  n  will  create  further 
inequities  with  California  chocolate 
producers,  increasing  the  incentive  to 
shift  milk  chocolate  production  to 
California  or  substitute  whole  milk 
powder  from  California  for  local  Federal 
order  milk. 

The  exceptions  argued  that  the  record 
shows  milk  used  to  make  milk  chocolate 
has  the  same  characteristics  as  Class  m 
products  in  that  it  plays  a  significant 
role  in  balancing  the  market;  its  use  in 
the  Spring  does  not  reflect  current 
consumer  demand  for  the  product, 
which  is  greatest  in  the  Fall;  it  is  not 
produced  near  market  centers;  and  it 
can  be  stored  for  long  periods.  In 
addition,  Kraft  stated  that  milk  used  to 
make  milk  chocolate  is  similar  to  Class 
III  uses  in  that  manufacturers  do  not 
require  advance  pricing  for  the  milk,  the 
product  is  not  an  integral  part  of  fluid 
milk  operation,  and  manufacturers  can 
use  manufacturing  grade  whole  milk  or 
whole  milk  powder  in  the  manufacture 
of  milk  chocolate. 

Hershey  and  Nestle  may,  as  they 
claimed,  be  able  to  replace  their  fresh 
fluid  milk  receipts  with  less  expensive 
sources  of  whole  milk  powder,  or  with 
other  sources  of  fresh  milk.  However,  if 
such  replacement  were  easily  accessible 
or  significantly  less  expensive,  it  is 
unlikely  that  handlers  in  Wisconsin 
would  be  able  to  market  sweetened 
condensed  milk  to  Florida,  Texas  and 
California  for  use  in  candy-making,  as 
the  record  indicates  they  are  able  to  do. 
The  manufacturing  process  described  by 
Hershey  that  results  in  a  higher  cost  of 
production  than  would  a  process  using 
whole  milk  powder  is  the  result  of 
manufacturing  decisions  made  by 
Hershey  that  without  doubt  have  a 
major  effect  on  the  company’s  ability  to 
market  a  product  of  the  quality  it 
desires.  However,  there  is  no  reason  for 
dairy  farmers  to,  in  effect,  pay  the 
additional  costs  associated  with 
Hershey’s  preferred  manufacturing 
process.  If  the  use  of  whole  milk  powder 
gives  handlers  a  large  competitive 
advantage  over  those  using  Class  n 
whole  milk,  processors  should  probably 
use  whole  milk  powder. 

Further,  the  use  of  powder  to  make 
products  is  more  common  in  Class  n 
products  such  as  ice  cream  and  cottage 


cheese  than  in  Class  m  products. 
Chocolate  manufacture  is  not  primarily 
a  dairy  plant  operation,  but  is  a  use  of 
milk  as  an  ingredient  in  another  food 
product,  like  soup  or  bakery  operations. 

In  response  to  other  issues  raised  by 
Hershey,  milk  chocolate  is  not  a  surplus 
dairy  product,  and  thus  cannot  be 
considered  a  Class  m  use.  It  is  produced 
for  a  consumer  market  which  the 
manufacturer  anticipates  will  buy  all  of 
the  product  product. 

A  witness  for  NutraSweet  testified 
that  milk  used  to  produce  a  new 
product  manufactured  by  that  company, 
a  “dairy  protein-based  fat  substitute,” 
should  be  Class  in  because  it  can  also 
be  made  from  egg  whites  or  firom  whey 
protein  concentrate,  and  will  compete 
with  vegetable  oils  and  cellulose  gel. 

’The  witness  stated  that  the  product  has 
been  approved  for  use  in  frozen 
desserts,  but  should  be  seen  as  an 
opportvmity  for  the  dairy  industry  to 
maintain  its  share  of  the  food  market 
and  sell  more  dairy  protein  rather  than 
as  a  substitute  for  butterfat. 

A  trade  group  of  handlers  supported 
Class  m  classification  for  milk  used  to 
make  any  new  fat-substitute  products  on 
the  basis  that  dairy-based  ingredients 
should  not  be  priced  higher  them  non¬ 
dairy  ingredients  used  for  the  same 
purpose.  Two  cooperative  association 
spokesmen  argued  that  milk  used  to 
make  the  fat  substitute  product  should 
be  classified  and  priced  according  to  the 
classification  of  the  product  in  which  it 
is  used  as  a  substitute  for  milkfat. 

The  dairy  protein-based  fat  substitute 
is  very  likely  only  one  of  the  first  to  be 
made  from  milk  components,  and  it  is 
important  to  assure  that  the  milk  used 
to  produce  such  products  is  not  priced 
as  if  these  were  surplus  uses.  Milk  and 
its  components  have  unique  emd 
valuable  nutritive  qualities,  and  they 
should  not  be  undervalued,  either  by 
those  who  would  use  them  to  produce 
new  products  desired  by  consumers  or 
by  the  dairy  farmers  who  produce  the 
raw  materials.  Consequently,  milk  used 
to  produce  new  products  that  cannot  be 
clearly  identified  as  belonging  in  either 
Class  I  or  in  Class  III  should  Im 
classified  as  Class  II.  An  attempt  has 
been  made  to  describe  in  order  language 
the  types  of  products  that  are  intended 
to  be  included  in  each  class  of  use,  so 
that  classification  of  new  products  will 
be  more  clear-cut  than  at  present.  New 
products  for  which  the  appropriate 
classification  is  not  readily  apparent 
should  be  classified  in  Class  II  until  the 
proper  classification  is  established 
through  another  proceeding. 

Comments  opposing  the  Class  n 
classification  of  milk  used  to  make  fat 
substitutes  emd  the  Class  n  classification 


of  milk  used  to  make  products  not 
readily  identifiable  as  Class  I  or  Class  in 
under  the  proposed  uniform 
classification  were  filed  by  the 
NutraSweet  Company  and  the  National 
Cheese  Institute.  The  NutraSweet 
Company  opposed  Class  n  classification 
of  milk  used  to  make  dairy  protein- 
based  fat  substitutes  only  if  the  Class  D 
differential  were  increas^  significantly. 
The  comments  stated  that  su^  products 
present  the  first  opportimity  for  the 
dairy  industry  to  offset  losses  in  sales  of 
milkfet  since  dietary  fat  and  cholesterol 
became  an  issue.  As  such,  NutraSweet 
claimed,  increasing  the  cost  of  dairy 
protein-based  fat  substitutes 
significantly  would  be  highly 
detrimental  to  the  industry. 

The  National  Cheese  Institute  (the 
Institute)  argued  that  the  decision 
ignores  ^e  existence  of  alternative 
ingredients  and  systems  to  produce  fat 
substitutes,  stating  that  the  category  is  a 
processing  system  which  can  use  a 
number  of  nondairy  ingredients  to 
replace  fat  in  processed  food  products. 
According  to  the  Institute,  Class  n 
classification  of  such  milk  uses  would 
make  milk  a  noncompetitive  ingredient 
in  such  products. 

The  Institute  expressed  a  desire  to 
retain  Class  III  classification  of  new 
products  and  those  without  a  standard 
of  identity,  stating  that  the  Class  III 
classification  of  such  products  is  an 
established  practice.  The  Institute  also 
argued  that  Class  IH  products  made  with 
fat  substitutes  should  not  lose  their 
Class  m  classification,  and  cited 
proposed  regulations  by  the  Food  and 
Drug  Administration  providing  that 
products  may  be  modified  by  reducing 
fat  content  and  still  retain  the  name  of 
the  food. 

According  to  the  Institute,  Class  II 
classification  would  inhibit  the 
development  of  new  uses  for  milk  in  the 
face  of  new  technology  that  provides 
vmlimited  potential  for  the  development 
of  an  increasing  number  of  new 
products.  The  Institute  stated  that 
potential  new  products  allow  dairy  to  be 
competitive  in  the  future,  and  that  Class 
n  classification  will  hurt  the  dairy 
industry’s  competitiveness  in  the  long 
run. 

It  was  not  the  intent  of  the 
recommended  decision  to  classify  as 
Class  II  such  products  as  cheese  made 
with  artificial  fat  derived  from  milk 
protein,  but  rather  to  assure  that  milk 
used  to  manufacture  the  artificial  fat 
used  in  such  products  receives  a  Class 
n  classification.  Cheese  made  with 
artificial  fat  and  skim  milk  could  be 
expected  to  command  a  significant 
premium  in  the  marketplace,  and  there 
is  no  reason  to  entirely  exclude  dairy 
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fennors  from  any  share  in  that  premiiun. 
However,  at  the  preaent  time,  when 
there  is  no  data  or  eiq>erience  in  the 
marketing  of  such  pr^ucts,  it  would 
seom  proper  to  claMify  the  skim  milk 
used  to  make  such  dieese  as  Class  m. 

It  may  be  necessary  in  the  future  to 
revisit  the  issue  of  classification  of  all  of 
the  milk  used  in  products  containing 
artificial  fat  The  production  of  such 
products  certainly  must  be  consideFed 
demand-driven. 

The  development  of  new  Class  in 
products  vrill  do  little  to  improve  the 
economic  situation  of  dairy  farmers. 
Given  the  costs  of  much  of  the  advanced 
technology  Ivought  to  bear  in 
developing  new  products,  the  difference 
between  the  Class  D  and  Class  m  prices 
is  surely  a  negligible  factor  in 
developing  and  marketing  new 
products,  with  or  without  artificial  fat 
In  addition,  it  must  be  assumed  that  the 
productimi  of  new  products  developed 
with  the  aid  of  advanced  technology 
would  be  generated  by  consumer 
demand,  and  not  merely  by  the 
availability  of  surplus  milk  supplies.  If 
such  production  is  based  only  on  the 
avail^iUty  of  surplus  milk,  a  Jrearing 
would  have  to  be  held  to  determine  the 
proper  classification  of  the  new  product. 

A  proposal  to  classify  mozzarmla  and 
other  Italian  cheeses  as  Class  n  instead 
of  Class  in  should  be  denied.  Although 
testimony  that  the  manufacture  of  tb^ 
cheeses  is  demand-generated  and  that 
Mozzarella  has  a  relatively  short  shelf- 
life  appears  to  be  accurate,  the  form  in 
which  Mozzarella  and  some  of  the  other 
Italian  cheeses  are  sold  is  like  that  of 
Cheddar  cheese.  Although  Mozzarella  is 
considered  a  soft  dieese  and  has  a 
higher  moisture  content  (52-60  percent) 
than  Cheddar  (maximum  39% 
moisture),  it  maintains  its  shape  in  a 
block  and  is  sold  to  consumers  in  the 
same  packaging  and  form  (sliced, 
shredded)  as  cheddar.  (Ofiicial  notice  is 
taken  of  the  publication  Cheese 
Varieties  ana  Descriptions,  U.S. 
Department  of  Agriculture,  Agricultural 
Handbook  Numl^  54,  Prepared  by 
Agricultural  Research  Service,  Issued 
December  1953,  Slightly  revised  fanuary 
1978;  Reprinted  by  National  Cheese 
Institute,  699  Prince  Street,  Alexandria. 
Virginia).  The  moisture  content  of 
Provolone  is  just  a  little  higher  than  that 
of  Cheddar,  and  Parmesan  cheese 
contains  less  moisture,  at  32%.  than  any 
of  the  others.  In  terms  of  “form*’,  all  of 
the  cheeses  mentioned  so  far  exist  in  a 
solid  form  and,  when  shredded  or 
grated,  the  small  pieces  of  cheese 
remain  separate  without  flowing  back 
togethw.  Although  Mozzarella  is  not 
customarily  eaten  as  an  hors  d’oeuvre 
with  crackers,  it  and  the  other  “hard“ 


Italian  cheeses  are  often  used  similarly 
to  Cheddar,  as  sprinkled  toppings  and 
additives  to  food  for  the  purpose  of 
enhancing  flavmr.  Therefore,  milk  used 
in  manuf^uring  these  Italian  cheeses 
should  be  classified  with  Cheddar 
cheese  as  Class  IIL 

Although  the  proponent  for 
classifying  Italian  cheese  as  Class  n 
considered  Italian  cheeses  as  a  group,  it 
is  clear  that  Ricotta  cheese  difiers 
significantly  from  the  others.  Ricotta  has 
a  moisture  content  of  68-73  percent, 
comparable  to  that  of  cottage  cheese 
(70-72  percent).  Ricotta  is  packaged  in 
cup  form,  similar  to  the  padcaging  of 
cottage  cheese  and  yogurt,  does  not  hold 
a  solid  form,  and  cannot  be  shredded  or 
grated  into  pieces  that  remain  distinct 
Ricotta  and  cottage  cheese  can  be  used 
as  substitutes  in  some  prepared  foods. 
Although  whey  is  a  major  ingredient  in 
the  manufacture  of  Ricotta  cheese,  the 
whey  constituents  would  already  have 
been  priced  (as  Class  n  or  Class  m)  as 
part  of  the  milk  used  to  make  cottage 
cheese  or  cheese.  Therefore,  only  the 
fresh  skim  milk  and  butterfat  usi^  to 
make  Ricotta  should  be  classified  and 
priced  as  Qass  11. 

Ten  proprietary  cheesemakers, 
including  Kraft,  inc.,  and  six 
associations  of  such  businesses  filed 
exceptions  to  the  classification  of  ricotta 
and  similar  cheeses  in  Class  11. 
According  to  the  comments,  ricotta  does 
not  have  be  to  made  from  Grade  A  milk, 
and  may  be  made  with  whey,  as  well  as 
Grade  B  milk. 

The  comments  stated  that  Federal 
order  Class  n  classification  of  ricotta 
would  result  in  unfair  competition  with 
handlers  in  the  upper  midwest  who 
have  ready  access  to  Grade  B  sources  of 
milk,  and  with  handlers  in  California 
and  Western  New  York  who  are  subject 
to  prices  lower  than  Federal  order 
prices.  Handlers  located  in  the 
Northeast  stated  that  reclassification  of 
milk  used  to  produce  ricotta  would 
favor  manufacturers  in  the  midwest  and 
California,  eliminating  the  market  for 
eastern  producers  and  creating  further 
imbalances  in  U.S.  milk  production, 
while  an  Ohio  cheese  manufocturer 
argued  that  the  market  for  midwest 
pi^ucer  milk  would  be  eliminated. 

According  to  exceptors,  ricotta  is 
almost  always  manufactured  as  a 
secondary  product  in  an  Italian  cheese 
facility  because  its  manufacture  requires 
fiesh  sweet  whey  available  from  Italian 
or  Swiss  cheese  manufocture,  not  the 
acid  whey  resulting  from  cottage  or 
cheddar  ^eese. 

Several  of  those  filing  comments 
stated  that  ricotta  is  manufactured  in 
both  low-  and  high-moisture  styles  and 
is  not  similar  to  cottage  cheese  due  to 


its  extended  shelf  life,  extensive  area  of 
distribution,  and  the  large  volume  of  the 
product  going  into  procmsed  pasta  food 
products.  According  to  the  exceptions, 
ricotta  is  not  used  as  a  substitute  for 
cottage  cheese,  and  cottage  cheese  is 
used  only  infrequently  as  a  substitute 
for  ricotta,  in  ingredient  use.  The 
exceptions  filed  stated  that  ricotta  and 
cream  cheese  are  more  likely  to  be  used 
as  substitutes,  in  bakery  products  and 
toppings.  The  comments  argued  that 
ricotta  is  not  made  in  Class  I  and  Class 
n  Grade  A  facilities,  and  is  not 
distributed  with,  marketed  in  the  same 
channels,  or  used  by  consumers  in  the 
same  way  as  fluid  or  Class  11  products. 

Exceptors  raised  the  likelihood  of 
encountering  problems  in  accounting 
for  milk  used  in  Class  11  and  Class  m  in 
the  same  plant,  where  present 
measuring  systems  do  not  distinguish 
between  milk  pumped  to  ricotta 
production  from  Class  IH  uses  in  the 
same  plant.  According  to  these 
comments.  Class  II  classification  of 
ricotta  would  require  upgraded 
pumping  and  measuring  systems,  and 
additional  recordkeeping,  reporting, 
reconciling,  and  general  accounting. 

Comments  filed  by  Kraft,  Inc.,  stated 
that  the  decision  is  unclear  regarding 
the  classification  of  cheeses  containing 
moisture  contents  lower  than  the 
specified  high-moisture  cheeses,  but 
which  are  not  hard,  shreddable,  or 
gratable.  The  comments  pointed  out  that 
soft  spreadable  cheeses  have  moisture 
contents  up  to  65%,  while  that  of  ricotta 
is  68-73%.  Kraft  stated  that  the 
diflerence  between  Class  II  and  Class  m 
cheeses  could  be  clarified  by  specifying 
a  maximum  moisture  percentage  for 
Class  ni  cheeses,  but  that  Kraft  opposes 
any  expansion  of  the  category  of  Class 
II  cheeses. 

Kraft  argued  that  the  proposed 
reclassification  would  reflect  a  major 
change  in  the  product  classification 
policy  of  the  Department,  and  therefore 
must  be  supported  by  substantia]  record 
evidence.  The  comments  stated  that  the 
record  provides  no  evidence  of  milk 
used  in  high-moisture  cheeses  having  a 
greater  value  of  commanding  higher 
prices  than  milk  used  in  hard  cheeses, 
and  that  the  bases  for  a  change  in  the 
classification  of  high-moisture  non¬ 
cottage  cheeses  cited  in  the  decision  do 
not  provide  economic  justification 
without  further  evidence  and 
explanation. 

A  manufacturer  of  "farmer”  cheese 
stated  that  the  hearing  record  contains 
no  evidence  regarding  the  physical  form 
and  use  of  that  product,  or  its 
competitiveness  or  substitutability  for 
other  cheese  products.  The  comments 
argue  that  the  decision  was  made  in  a 
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factual  vacuum,  and  therefore  is  not 
supported  by  record  evidence.  The 
handler  requested  that  the  hearing  be 
reopened  for  the  purpose  of  obtaining 
more  evidence  if  the  decision  is  not 
reversed. 

Reliance  on  the  form  and  use  of  dairy 
products  for  the  determination  of  the 
proper  classification  of  the  milk  used  to 
produce  them  necessitates  that  high* 
moisture  cheeses  that  resemble  cottage 
cheese,  are  packaged  like  cottage  cheese, 
and  are  sold  in  the  same  area  of  the 
supermarket  as  cottage  cheese  should  be 
classified  in  the  same  class. 

In  this  instance,  using  an  objective 
standard  such  as  percent  of  moisture 
contained  in  the  product  may  make 
sense,  since  that  would  be  one  of  the 
primary  determinants  of  the  form  taken 
by  the  product.  Apparently,  a  65% 
maximum  moisture  content  for  Class  ni 
would  assure  that  spreadable  cheeses 
and  dieeses  that  can  be  crumbled  into 
separate  pieces  would  be  classified  as 
Class  m.  while  other,  more  liquid 
products  would  be  Class  n.  However,  a 
slight  adjustment  to  the  order  language 
including  spreadable  cheeses  and 
cheeses  that  can  be  crumbled  into 
separate  pieces  in  the  Class  HI  order 
language  should  be  sufficient  to  assure 
the  proper  classification  of  these 
products. 

It  is  not  necessary  to  re-open  the 
hearing  to  deal  with  the  classification 
issue  in  more  detail.  Although  the  scope 
of  the  hearing  was  very  broad  and 
focussed  primarily  on  pricing  issues,  the 
hearing  notice  was  fully  adequate  to 
alert  participants  that  a  complete 
reconsideration  of  the  classification 
issue  was  at  least  a  strong  possibility. 
Basing  classification  on  &e  "form”  and 
“use”  criteria  specified  in  the  Act  does 
not  require  as  much  detail  in  the 
hearing  record  as  would  be  required  if 
some  c^er  criteria  were  used. 

In  the  three  Northeastern  orders, 
whey  is  currently  included  as  a  by¬ 
product  with  cottage  cheese  as  a  Class 
II  product  and  with  cheese  as  a  Class  in 
product.  None  of  the  other  orders 
mentions  the  classification  of  skim  milk 
and  butterfat  used  to  produce  whey,  as 
it  is  considered  a  by-product  of  cottage 
cheese  and  cheese  manufacture.  There 
is  no  need  to  continue  to  specify  under 
any  order  a  classification  for  whey  in 
the  classifif^ation  section.  Althou^ 
whey  often  is  converted  to  a  powdered 
product,  dried  whey  is  not  considered  a 
milk  product.  The  production  of  whey 
is  incidental  to  the  manufacture  of 
cottage  cheese  and  cheese,  and  all  of  the 
skim  milk  and  butterfat  used  to  produce 
such  products  should  be  classified  in 
the  same  class  as  the  product  «vhidi  is 
intended  to  be  manui^ured. 


Class  m  milk  should  be  all  skim  milk 
and  butterfat  used  to  make  hard  cheeses, 
of  types  that  can  be  grated  or  shredded; 
butter  and  othw  spreads  such  as  cream 
cheese,  and  alternative  forms  in  which 
milkfat  or  butterfat  can  be  stored  for 
later  use  sudi  as  butteroil,  anhydrous 
milkfat  and  plastic  cream;  and  nonfat 
dry  milk  and  other  forms  of  dry  milk 
that  can  be  reconstituted  as  fluid  milk 
products.  Evaporated  or  condensed 
products  in  consumer  packaging  should 
also  be  included  in  Class  m  because  of 
their  highly  storable  nature  and  because 
those  products,  too,  can  be  reconstituted 
as  fluid  products  by  consiuners.  In 
addition,  fluid  milk  products  and  Class 
n  products  that  are  dumped  or  sold  as 
livestock  feed  for  reasons  beyond  a 
handler’s  control  (such  as  spoilage  or 
failure  to  form  cottage  cheese  cu^,  for 
instance)  or  lost  in  accidents,  should  be 
Class  m.  The  portion  of  nonfluid  milk 
products  used  to  fortify  fluid  milk 
products  with  nonfat  solids  that  do  not 
represent  an  increase  in  the  volume  of 
fluid  milk  products  should  be  Class  in. 
as  should  skim  milk  and  butterfat  in 
shrinkage  or  plant  loss  up  to  the  limit 
determined  in  the  shrinkage  provision. 

In  exceptions  filed  by  the  Upper 
Midwest  F.O.  Coalition,  the  Cralition 
inquired  as  to  the  reason  for  classifying 
numerous  varietal  cheeses  in  Class  III, 
when  they  are  not  true  surplus 
products.  The  Coalition  questioned  why 
Class  in  classification  was  not  limited  to 
only  butter,  powder  and  cheese. 

Even  though  many  of  the  products 
classified  as  Class  IQ,  such  as  hard 
Italian  cheeses  and  cream  cheese,  are 
not  true  surplus  products,  they  do 
compete  with,  have  the  same  uses,  and 
are  purchased  in  the  same  forms  as 
butter,  powder  and  cheese.  In  a 
classification  system  based  on  the  form 
and  use  of  dairy  products,  milk  used  in 
products  with  the  same  form  and  uses 
as  the  truly  surplus  products  must  be 
classified  in  the  same  class. 

In  determining  the  appropriate 
products  to  be  included  in  Class  m  use 
the  form  and  purpose  of  the  primary 
surplus  products  must  be  considered,  as 
well  as  the  forms  and  purposes  of 
products  that  may  be  used  as  substitutes 
or  are  similar  in  form  and/or  purpose. 
The  basic  surplus  products  are  Cheddar 
cheese,  butter  and  nonfat  dry  milk. 
These  are  the  products  purchased  by  the 
United  States  government  in  the 
operation  of  the  price  support  program. 
The  primary  purpose  of  these  three 
produc:ts  is  as  a  means  of  storing  milk 
solids  in  non-perishable  form  when 
milk  production  exceeds  the  market’s 
imm^ate  needs.  A  common  physical 
characteristic  of  the  produchs  is  hat 


they  are  in  a  solid  fann,  in  that  they 
hold  their  shape  at  room  temperature. 

A  witness  representing  Central  Milk 
Producers  Cooperative  supported  a 
change  in  the  classification  of 
anhydrous  milk  fat,  plastic  cneam  and 
butteroil  firom  Class  n  to  Class  in  by 
explaining  that  these  products  are  used 
to  store  fat  for  later  use.  and  are 
marketed  largely  for  export  for 
reconstitution  purposes.  The  witness 
stated  that  the  butterfat  content  of  these 

Eroducts  makes  them  very  much  like 
utter,  and  that  plastic  cream  is  stiff  and 
moisture-reduc^.  A  Kraft 
representative  testified  that  anhydrous 
milk  fat  is  used  for  balancing  the  fat 
cx)ntent  of  processed  cheese,  and  a  brief 
filed  on  behalf  of  Kraft  asserted  that 
none  of  these  products  meets  the  criteria 
of  Class  n  use,  that  they  all  contain  less 
skim  milk  than  butter  does,  and  that 
they  are  storable  for  loMer  periods. 

According  to  USDA  General 
Specifications  for  Approved  Dairy 
Plants  and  Standards  for  Grades  of  Dairy 
Products,  plastic  cneam  contains 
approximately  BO  percent  milkfat, 
equivalent  to  the  milkfat  content  of 
butter,  and  anhydrous  milkfat  and 
butteroil  both  contain  over  99  percent 
fat  and  less  than  .3  percent  moistiue. 
(Official  notice  is  taken  of  the 
specifications,  issued  Oc:tober  2, 1975; 
published  October  10, 1975;  40  FR 
47925.)  It  is  apparent  that  these 
products  do  represent  a  means  of  storing 
milkfat  for  later  use.  and  are  distributed 
not  only  on  a  national  basis,  but  in 
interaaticmal  commerce  as  well. 
Accordingly,  their  classification  should 
be  in  Class  III. 

Cream  cheese,  although  a  soft  cheese 
with  a  high  moisture  content,  is  sold  in 
a  brick  form,  like  harder  cdreeses. 
Although  its  physical  form  does  not 
lend  itself  to  ^ting  or  shredding,  cieam 
cheese  is  used  as  a  substitute  for  butter 
in  that  product’s  function  as  a  spread. 
Consequently,  milk  used  to  produce 
caeam  cheese  should  be  classified  as 
Class  m. 

Nonfat  dry  milk  and  other  dry  milk 
products  such  as  whole  milk  powder 
and  buttermilk  powder  that  can  be 
reconstituted  as  fluid  milk  products 
should  be  classified  as  Class  HI.  'These 
products  exist  in  dry  powdered  form, 
and  serve  the  function  of  storing  milk 
solids  for  later  use  in  a  variety  of  fluid 
products.  Class  n  dairy  products,  and 
other  food  products,  in  place  of  fresh 
fluid  milk.  Although  testimony  in  the 
record  indicates  that  whole  milk 
powder  has  a  much  shorter  shelf  life 
than  skim  milk  powder,  both  products 
take  the  same  form  and  are  us^  for 
somewhat  the  same  purposes.  In 
addition,  national  rruuket  prices  for 
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whole  milk  powder  are  reported  along 
with  those  for  butter,  Cheddar  cheese 
and  nonfat  dry  milk.  (Official  notice  is 
taken  of  Dairy  Market  News,  Volume  58, 
Report  22,  page  9,  for  the  week  of  May 
27-31, 1991). 

The  Class  in  milk  uses  which  are  not 
discussed  in  this  decision  represent  no 
change  from  the  current  Class  in 
classification  provisions  resulting  from 
the  1974  uniform  classification 
decisions.  In  several  orders,  provisions 
closely  related  to  the  actual 
classification  language,  including 
shrinkage,  will  be  changed  so  that  the 
orders  will  be  more  imiform. 

In  view  of  the  accommodations  of 
Class  n  diversions  to  commercial  food 
processors  and  the  change  in  the 
classification  of  imspecified  products  as 
Class  n  rather  than  Class  in,  the 
classification  of  transfers  and  diversions 
to  nonpool  plants  from  fully  regulated 
plants  should  be  amended  to  give 
priority  assignment  to  Class  n  over  Class 
in.  Products  processed  at  nonpool 
plants  often  compete  with  prt^ucts 
processed  by  commercial  food 
processors. 

Kraft  filed  exceptions  to  the  proposed 
changes  in  classification  of  milk 
transferred  from  pool  plants  to  nonpool 
plants.  According  to  Kraft,  the 
recommended  changes  would  create 
significant  advantages  for  pool 
manufacturing  plants  over  unregulated 
nonpool  plants.  The  Kraft  exceptions 
stated  that  currently,  pool  and  nonpool 
manufactiiring  plants  with  the  same  mix 
of  Class  n  and  Class  in  uses  and  the 
same  mix  of  pool  and  nonpool  milk 
receipts  will  have  comparable  allocation 
of  milk  from  regulated  sources  to  classes 
of  use  at  the  plant.  Kraft  explained  that 
milk  moved  to  pool  plants  is  classified 
first  to  Class  ffi  (if  so  requested),  and 
receipts  at  nonpool  plants  are  similarly 
assigned.  According  to  Kraft,  the 
recommended  changes  could  make  a 
substantial  difference  in  the 
competitiveness  of  nonpool  versus  pool 
plants,  especially  if  the  definition  of 
Class  n  cheeses  is  expanded. 

Kraft  argued  that  the  orders  should 
allocate  and  classify  pool  milk  moved  to 
regulated  and  imregulated  plants  in  the 
same  way.  Otherwise,  according  to  the 
comments,  when  the  price  difference 
between  Classes  n  and  in  widens  in  late 
winter  and  early  spring,  the  proposal 
could  create  a  substantial  disadvantage 
for  unregulated  plants  competing  with 
pool  plants.  Kraft’s  comments  included 
an  arithmetical  example  comparing  how 
milk  used  for  manufacturing  is  now 
allocated  imiformly  at  pool  plants  and 
at  nonpool  plants  with  the  manner  in 
which  Kraft  claims  a  higher  proportion 
of  milk  delivered  to  nonpool  plants  will 


be  allocated  to  Class  n  than  at  pool 
plants  imder  the  recommended 
decision. 

The  example  provided  by  Kraft  is 
incorrect.  It  shows  pool  milk  allocated 
to  Class  in  at  pool  plants  before 
unregulated  ref»ipts  are  allocated.  In 
practice,  pool  receipts  are  allocated  in 
the  next-to-last  allocation  step,  jiist 
before  overage  and  after  any  receipts 
firom  unregulated  sources.  According  to 
Kraft’s  example  of  the  classification  of 
pool  milk  moved  to  nonpool  plants 
under  the  recommended  language,  the 
recommended  change  would  produce 
the  same  result  for  nonpool  plants  as  is 
currently  (he  case  for  pool  plants. 

As  stated  by  Kraft,  it  is  important  that 
pool  plants  and  nonpool  plants 
manufacturing  the  same  product  incur 
essentially  the  same  costs  for  pool  milk. 
Currently,  a  distributing  plant 
manufacturing  cottage  ^eese  would 
settle  with  the  pool  at  the  Class  n  price 
for  the  milk  used  to  produce  cottage 
cheese.  At  a  nonpooi  plant 
manufacturing  both  cottage  cheese  and 
Class  in  products  and  receiving  both 
pooled  and  unregulated  milk,  the 
pooled  milk  would  be  assigned  first  to 
Class  III  use,  while  the  unregulated  milk 
would  be  assigned  to  any  remaining 
Class  in  use  and  then  to  Class  n  use. 

The  nonpool  plant  would  then  settle 
with  the  pool  plant  from  which  it 
received  the  pooled  milk  at  the  Class  in 
price,  and  also  pay  the  Class  ni  price  for 
the  unregulated  milk.  As  a  result,  the 
nonpool  plant  would  be  paying  the 
Class  in  price  for  milk  used  in  cottage 
cheese,  while  the  pool  plant  would  be 
paying  the  Class  n  price,  giving  the 
nonpool  plant  a  cost  advantage  in  the 
processing  of  cottage  cheese.  The 
changes  adopted  in  this  decision  will 
remedy  such  inequities. 

The  portion  of  the  recommended 
decision  dealing  with  classification  was 
criticized  as  containing  no  discussion  or 
relevant  economic  arguments  to 
document  any  change  in  competitive 
markets  and  consumer  usage  of 
products  for  which  the  classification 
was  changed  by  this  decision  to  counter 
the  ’74  decision  and  justify  changing  the 
classification  of  these  products  as  Class 
n.  The  exceptions  stated  that 
enforcement  of  the  classification  of 
those  products  reclassified  by  the 
decision  would  be  difficult  and  would 
provide  no  significant  additional 
.  revenue  to  pr^ucers.  In  fact,  they 
stated,  the  decision  would  result  in  no 
benefit  to  any  segment  of  the  industry 
and  would  have  a  negative  impact  on 
consumers. 

It  was  agreed  in  exceptions  that  the 
proposed  amendatory  language  provides 
USDA  imprecedented  discretion  in 


interpretation  and  application  of  the  . 
orders.  Specifically,  they  objected  to  the 

Ehrase  ’’intended  to  be  used  as 
averages”  as  subjective,  leaving 
interpretation  open  to  USDA.  The 
comments  also  described  the  decision’s 
Class  n  criteria  as  vague,  containing  no 
clear  objective  definition  of 
“spoonable”.  The  decision’s  approach 
to  classification  was  termed 
"imprecedented”,  in  that  the 
Department  was  described  as  relying 
historically  only  on  specifically  and 
technically  defined  criteria  wiffi  no 
room  for  agency  interpretation,  and  no 
opening  for  applications  that  could 
result  in  market  inequities  or 
distortions.  The  “20-percent  total 
solids”  criterion  was  praised  as  precise 
and  measurable,  allowing  definitive 
classification,  unlike  the  now  criteria, 
which  are  subjective. 

According  to  those  excepting  to  the 
decision,  it  does  nothing  to  enhance  or 
clarify  uniform  classification,  and  is 
without  any  practical  basis.  The 
classification  criteria  used  in  the 
decision  are  described  as  vague, 
providing  tremendous  latitude  and 
discretion  to  the  Department  in 
interpretation  and  application,  and 
allowing  for  the  reclassification  of  a 
broad  base  of  dairy  products.  Exceptors 
stated  that  reclassification  should  M 
based  on  specific  proposals,  and 
objective  criteria  should  be  retained. 

Kraft  General  Foods,  Inc.  and  U.S. 
Cheesemakers  argued  that  the 
substantial  evidence  standard  imposes  a 
considerable  burden  on  the  agency  and 
limits  its  discretion  in  arriving  at  a 
factual  predicate. 

The  upper  Midwest  Federal  Order 
Coalition,  Pennsylvania  Farmers’ 
Association,  Eastern  Milk  Producers 
(and  Dairylea  and  affiliates).  Milk 
Marketing,  Inc.,  NFO  and  Dean  Foods 
all  supported  the  idea  of  uniform 
classification.  In  addition,  comments  by 
the  Coalition,  Eastern,  MMI  and  NFO 
praised  the  discussion  of  principles  of 
classification  and  the  factors 
distinguishing  products  in  various 
classes  as  salutary.  The  Coalition 
singled  out  reliance  on  intended  use 
and  competition,  and  marketplace 
value,  as  useful  criteria  for  determining 
classification. 

The  use  of  objective  standards  for 
determining  classification  may  result  in 
inequities  in  regard  to  such  products  as 
lowfat  sour  cream,  which  competes  with 
the  Class  II  product  sour  cream  rather 
than  with  fluid  milk  products.  However, 
under  the  current  objective  basis  of 
butterfat  percentage,  lowfat  sour  cream 
is  clearly  a  Class  I  product.  Many 

Eroducts  have  a  similar  potential  of 
eing  processed  to  fall  just  outside  Class 
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I  criteria,  such  as  products  containing 
just  over  20  percent  solids,  in  the  case 
of  milkshake  drinks,  solely  for  the 
purpose  of  being  classified  in  a  lower- 
priced  class  even  though  they  compete 
with  and  are  sold  to  consumers  in  the 
same  form  as  bevwage  fluid  milk 
products.  The  standards  cited  in  the 
decision,  although  not  objective,  have 
the  desirable  characteristic  of  allowing 
classification  to  be  determined  on  the 
basis  of  form  and  use,  as  specified  in  the 
Act.  Such  classification  determination 
will  be  subject  to  review  by  the  Deiry 
Division,  as  is  currently  the  case,  and 
leaves  no  room  for  arbitrary  decisions 
made  on  the  basis  of  an  individual’s 
whim,  as  implied  by  exceptors. 

The  (Ejections  to  the  recmnmended 
decision  made  on  the  basis  of  potential 
difliculties  of  accounting  and 
enforcement  are  not  persuasive.  The 
market  administrators  of  many  Federal 
orders  currently  manage  quite  well  to 
track  the  distribution  of  packaged  fluid 
milk  products  that  are  sold  over  a  wide 
area,  and  to  audit  the  records  of  plants 
that  manufacture  a  wide  variety  of 
products  in  different  classes. 

Minor  corrections  to  the  order 
language  published  vrith  the 
recommended  decision  have  had  to  be 
made  in  several  orders  to  conform  with 
the  classification  changes  adopted  in 
this  decision.  The  amendatory  language 
of  Orders  2,  6, 12.  33,  36  and  40  has 
been  affected  by  such  changes. 

4.  Pricing  of  Concentrated  and 
Reconstituted  Milk 

All  orders  should  be  amended  to 
define  concentrated  milk  that  contains 
less  than  SO  percent  total  milk  solids  as 
a  fluid  milk  product.  As  a  result,  the 
classification  of  receipts  of  concentrated 
milk  will  be  determined  on  the  basis  of 
use  hut  in  a  different  manner  than  was 
provided  for  in  the  recommended 
decision.  Concentrated  milk  will 
encompass  “condensed  milk”,  which  is 
an  accepted  alternative  name  for 
"concentrated  milk”,  but  will  not 
include  other  concentrated  forms  of 
milk  that  are  distinguishable  products, 
such  as  “sweetened  condens^  milk" 
and  “evaporated  milk.”  In  order  to 
reduce  confusion,  the  term  “condensed 
milk"  would  be  eliminated  from  all 
orders. 

Current  regulatory  provisions  that 
apply  to  reconstituted  milk  made  fiom 
nonfluid  milk  ingredients,  such  as 
nonfat  dry  milk,  should  be  modified. 
Any  payment  obligation  that  currently 
applies  to  reconstituted  fluid  milk 
products  made  fiom  sudi  ingredients 
should  be  reduced  by  51.00  per 
hundredweight.  Also,  an  additional 
option  is  provided  that  allows  for  the 


Class  I  value  of  reconstituted  milk  to  be 
passed  back  to  the  Federal  order  market 
that  provides  the  nonfluid  milk 
ingr^ients.  These  modifications  will 
apply  if  labeled  reconstituted  products 
are  distributed.  Furthermore,  receipts  of 
nonfat  dry  milk  should  be  allocated  to 
Class  I  use  on  pro  rata  basis  the  same 
as  receipts  of  concentrated  milk. 

A  number  of  proposals  were 
considered  that  concerned  re^latory 
changes  to  deal  with  intermeoiate 
concentrated  milk  products,  such  as 
concentrated  milk  and  nonfot  dry  milk, 
that  are  reconstituted  and  disposed  of  as 
fluid  milk  products.  Concentrated  milk 
products  were  referred  to  collectively 
throughout  the  hearing  as  those  milk 
products  fiom  which  water  has  been 
removed  by  evaporation  and  drying 
processes  or  the  use  of  reverse  osmosis 
(RO)  technology.  Most  hearing 
participants  contended  that  new 
technology,  such  as  RO,  could  increase 
marketing  efficiencies  if  current 
regulatory  provisions  ware  revised.  The 
overljring  l»sis  of  most  of  the  proposals 
is  the  potential  for  increased  marketing 
efficiency  that  could  result  fiom 
reduced  hauling  costs  obtained  by 
shipping  concentrated  milk  products 
long  distances  to  supply  or  supplement 
the  fluid  milk  needs  of  deficit  markets. 

Under  the  current  provisions  of  most 
orders,  milk  that  is  used  to  produce 
nonfat  dry  milk  is  priced  as  a  Class  III 
use.  Milk  that  is  used  to  produce 
concentrated  milk  that  is  disposed  of  in 
bulk  form  is  priced  in  Class  11,  unless 
the  handler  can  establish  a  Class  III  use. 
However,  any  beverage  reconstituted 
milk  which  is  made  by  combining  water 
with  nonfat  dry  milk  or  a  concentrated 
milk  product  is  defined  as  a  fluid  milk 
product  and  is  a  Class  I  use. 

In  order  to  provide  uniform  pricing 
among  handlers  for  milk  in  Class  I  use, 
the  orders  provide  a  procedure  for 
recognizing  any  conversion  of  lower- 
pric^  nonfluid  milk  products  into  the 
higher-priced  fluid  uses.  This  is 
accomplished  by  allocating  a  handler’s 
receipts  of  nonfluid  milk  products  to  the 
lowest-priced  class  (refon^  to  as  down 
allocation)  and  then  in  sequence  to  the 
higher-priced  classes  of  milk.  If  any  of 
the  nonfluid  receipts  are  allocated  to 
Class  I,  then  a  charge  on  such  receipts 
equal  to  the  difference  between  the 
Class  I  and  Class  III  prices  is  applied 
(referred  to  as  a  compensatory 
payment). 

Most  of  the  parties  advancing  changes 
in  the  pricing  of  reconstituted  milk 
contend  that  the  current  regulatory 
treatment  inhibits  the  use  of  these 
concentrated  milk  ingredients  as  an 
alternative  to  bulk  fluid  milk.  Also, 
others  contend  that  the  payment  at  the 


Class  I  price  for  nonfet  dry  milk  that  is 
reconstituted  is  excessive  since  no 
recognition  is  given  to  the  extra 
ihanufocturing  costs  involved  in  the 
initial  processing  of  the  nonfat  dry  milk. 
Most  of  the  industry  proposals  would 
preserve  classified  pricing  as  a 
necessary  element  to  stabilize  marketing 
conditions  by  pricing  the  milk  used  in 
concentrated  ingredients  (when  used  in 
fluid  milk  products)  as  a  Class  I  use  in 
some  manner  although  proposals  that 
would  eliminate  any  Class  I  pricing 
were  also  considered.  Elimination  of 
Class  I  pricing  for  reconstituted  nonfat 
dry  milk  was  proposed  as  a  first  step  in 
the  elimination  of  Federal  milk  order 
regulation  by  the  Antitrust  Division  of 
the  Department  of  Justice  (DOJ) 

The  major  issue  raised  by  the  DOJ  is 
that  Federal  milk  orders  are  no  longer 
necessary  in  view  of  a  number  of 
changes  that  have  occurred  in  the  milk 
industry.  On  the  other  hand,  other 
hearing  participants  testified  that 
inherently  unstable  marketing 
conditions  continue  to  exist  because  of 
a  number  of  unique  features  that  are 
associated  with  the  production  and 
marketing  of  milk. 

'The  recommended  decision  did  not 
deal  with  the  basic  issue  of  whether  a 
government-enforced  classified  pricing 
plan  continues  to  be  necessary  to 
promote  the  orderly  marketing  of  milk. 
Instead,  it  dealt  only  with  proposed 
changes  to  the  treatment  of  concentrated 
milk  ingredients  and  reconstituted  milk 
in  the  context  of  the  current  regulatory 
plan. 

The  DOJ  filed  exceptions  to  the 
recommended  decision  claiming  that 
the  recommended  changes  do  not  go  for 
enough  in  revising  the  current  system  of 
Federal  order  regulation.  DOJ  continues 
to  argue  that  concentrated  ingredients 
that  are  reconstituted  should  not  be 
subject  to  classified  pricing. 

The  DOJ  proposal  would  essentially 
provide  that  a  surplus  class  use  product 
could  be  converted  into  a  fluid  use 
without  any  payment  obligation  and  be 
distributed  in  competition  with  fluid 
milk  products  that  are  purchased  by 
handlers  at  not  less  than  minimum 
Class  I  prices.  Such  a  situation  would 
establish  a  contradiction  within  the 
regulatory  framewoik  by  undercutting 
the  very  purpose  of  an  enforced 
classified  pricing  plan  to  stabilize 
marketing  conditions.  Elimination  of 
classified  pricing  basically  means  the 
elimination  of  milk  orders. 

Federal  orders  were  authorized  to 
help  minimize  the  ruinous  effects  of 
destructive  competition  among  handlers 
financed  in  large  part  by  dairy  former 
suppliers.  Inherently  imstable  marketing 
conditions  continue  to  exist  because  of 
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the  unique  features  of  milk  marketing. 
Milk  pr^uction  is  a  high  fixed  cost 
enterprise  where  the  pi^uction  assets 
cannot  readily  be  transferred  to  other 
enterprises.  Milk  production  is  a  daily 
and  continuous  function  that  involves 
the  marketing  of  a  highly  perishable  and 
bulky  comm^ity  over  a  broad  area. 

Milk  is  produced  by  a  relatively  large 
number  of  producers  and  marketed  to 
fewer  and  larger  processing  plants. 
Technological  improvements,  by  and 
large,  have  intensified  competition  both 
among  producers  for  outlets  and  among 
handlers  for  supplies  and  sales  over 
broader  areas.  Consequently,  it  cannot 
be  concluded  that  changes  in  the  milk 
industry  have  eliminate  the  inherently 
unsettling  conditions  that  led  to  the 
issuance  of  orders  to  provide  a 
minimum  framework  of  regulations 
within  which  competitive  forces  are  free 
to  operate  without  destructive 
consequences.  Frirthermore,  the  basic 
framework  of  Federal  milk  order 
regulation  is  to  rely  on  market  forces  to 
establish  prices  for  milk.  Prices  that  are 
establish^  by  and  are  free  to  respond 
to  supply  and  demand  conditions  are 
enforced  as  minimum  prices.  The 
marketplace,  rather  than  Federal  orders, 
establish  the  basic  level  of  and  monthly 
changes  in  minimum  prices  that  are 
applicable  to  handlers  as  well  as  blend 
prices  that  are  payable  to  producers. 

The  other  remaining  proposals  would 
maintain  classified  pricing  by  pricing 
concentrated  milk  ingredients  (both 
concentrated  milk  and  powder)  in  the 
same  manner  as  fluid  milk  receipts  are 
now  priced.  The  obvious  intent  of  the 
proposals  is  to  provide  for  the  minimum 
order  pricing  of  concentrated 
ingredients  in  the  source  market  or 
plant  on  the  basis  of  the  classification  in 
the  destination  plant  or  market.  The  first 
step  necessary  to  accomplish  this 
objective  would  be  to  expand  the  fluid 
milk  product  definition  to  include 
concentrated  ingredients.  Such  a 
definitional  change  would  automatically 
result  in  the  application  of  the  order 
provisions  concerning  the  classification 
of  bulk  fluid  milk  prc^ucts,  including 
the  provisions  that  apply  to  the 
classification  of  transfers  of  such 
products. 

Provisions  to  classify  transfers  of  bulk 
fluid  milk  products  are  necessary  to 
determine  a  handler’s  complete 
utilization  of  the  total  amormt  of  milk 
that  is  received.  Also,  the  purpose  of  the 
provisions  concerning  the  classification 
of  producer  milk  that  are  commonly 
referred  to  as  allocation  provisions  is  to 
determine  how  a  handler’s  different 
types  of  receipts  have  been  used.  The 
end  result  is  the  amount  of  producer 
milk  used  in  each  class  that  is  subject 


to  Class  prices.  The  relationship 
between  the  two  sets  of  provisions  is 
that  bulk  fluid  milk  that  is  transferred 
is  classified  in  accordance  with  the 
manner  in  which  it  is  allocated  to  uses 
in  the  transferee  plant  or  market. 

The  regulatory  treatment  of  nonfluid 
milk  products  is  significantly  di^rent 
from  the  treatment  accorded  to  fluid 
milk  products.  For  example,  the  amount 
of  milk  that  is  used  to  prrauce  nonfat 
dry  milk  is  priced  in  Class  m  under  the 
order  regulating  the  initial  receipt  of 
milk.  If  toe  nonfat  dry  milk  is  supplied 
to  an  other  order  plant,  that  order 
allocates  the  receipts  of  milk  (the  nonfat 
dry  milk  plus  the  water  originally 
associated  with  such  product)  to  a 
plant’s  uses  of  milk.  Any  Class  I  use 
allocation  is  retained  in  such  market 
without  afiecting  the  original  obligation 
under  the  source  order. 

The  provisions  concerning  the 
classification  of  transfers  and  producer 
milk  in  most  orders  are  based  on  the 
regulatory  treatment  provided  by  the 
uniform  classification  decisions  issued 
February  19, 1974  (39  FR  8202,  8452, 
8712  and  9012)  and  decisions  issued 
June  19, 1964  concerning  the  manner  of 
integrating  into  the  re^latory  plan  milk 
that  is  not  subject  to  classified  pricing 
(29  FR  9002,  9110  and  9214). 

The  consensus  of  opinion  among 
hearing  participants  is  that  the  use  of 
concentrated  ingredients  provides  a 
potential  for  substantial  marketing 
efilciencies  because  of  reduced  hauling 
costs.  However,  actual  marketing 
experience  with  the  use  of  such 
ingredients  is  extremely  limited.  There 
has  been  some  use  of  nonfat  dry  milk  for 
reconstitution  of  certain  fluid  milk 
products  in  milk  shortage  situations  in 
southern  6u«as  of  the  country.  However, 
there  is  no  marketing  experience  with 
the  use  of  concentrated  milk  for  fluid 
products.  This  is  despite  the  fact  that 
concentrated  milk  is  already  defined  as 
a  fluid  milk  product  in  the  three  Florida 
orders  which  have  had  the  need  to 
import  substantial  quantities  of 
supplemental  supplies  of  bulk  fluid 
milk  from  distant  areas. 

Despite  the  lack  of  marketing 
experience,  the  conclusion  that  there  is 
a  potential  for  substantially  reducing 
hauling  costs  is  logical  in  view  of  the 
weight-reduction  associated  with  the 
removal  of  water  from  milk.  The  record 
identifies  the  substantial  amounts  of 
milk  that  have  been  shipped  from 
surplus  to  deficit  areas  over  a  number  of 
years.  The  removal  of  one-half  to  two- 
thirds  of  the  water  from  milk  obviously 
has  the  potential  to  greatly  reduce  the 
number  of  loads  of  milk  that  would 
need  to  be  shipped  to  meet  fluid  milk 
demand.  As  a  result,  concentrated  milk 


should  be  defined  as  a  fluid  milk 
product  to  provide  the  potential  to  take 
advantage  of  weight-reducing 
technology  in  supplying  fluid  milk 
needs.  However,  nonfat  dry  milk  should 
not  be  so  defined. 

Nonfat  dry  milk  i&a  storable  product 
that  is  marketed  through  diflerent 
channels  than  fresh  flviid  milk, 
including  concentrated  milk.  Fluid  milk 
is  priced  in  the  month  in  which  it  is 
marketed,  including  milk  that  is  used  to 
produce  nonfat  dry  milk  which  is  a 
Class  in,  surplus  use  product.  The 
conversion  of  nonfat  dry  milk  to  a  fluid 
use,  and  the  time  delay  between  its 
initial  production  and  the  conversion  to 
fluid  use,  presents  a  host  of  technical, 
administrative,  and  equity  problems  in 
determining  the  appropriate  Class  I 
value  to  associate  with  nonfat  dry  milk 
if  it  were  to  be  defined  and  treated  as 
a  fluid  milk  product. 

In  addition  to  other  areas  of  concern, 
questions  were  raised  as  to  which  Class 
I  price  should  apply,  i.e.,  the  price  that 
applied  during  the  month  the  nonfat  dry 
milk  was  made  or  the  price  during  the 
month  that  the  nonfat  dry  milk  is 
reconstituted.  In  order  to  provide  for 
uniform  Class  I  pricing,  it  would  appear 
that  the  month  of  reconstitution  would 
be  the  appropriate  basis  for  Class  I 
pricing.  'The  application  of  such  price 
would  then  require  a  payment  by  the 
handler  that  originally  processed  the 
milk  to  make  the  nonfat  dry  milk.  With 
the  time  lag  involved,  the  plant  making 
the  nonfat  dry  milk  may  not  be  a  pK>ol 
plant,  or  may  not  even  be  operating,  in 
the  month  of  reconstitution.  Thus,  the 
issue  of  the  uniform  treatment  of 
regulated  versus  unregulated  milk  as 
potential  sources  of  nonfat  dry  milk  is 
also  presented.  Even  if  the  original  plant 
is  identifiable  and  regulated  in  the 
month  of  reconstitution,  such  Class  I 
pricing  after  the  fact  has  implications  to 
the  original  value  of  the  nonfat  dry  milk. 
On  the  other  hand,  pricing  the  milk  at 
the  Class  I  value  during  the  month  that 
toe  nonfat  dry  milk  is  processed 
obviously  would  have  an  immediate 
impact  on  the  price  of  nonfat  dry  milk. 

It  is  questionable  as  to  why  a 
manufacturer  would  be  willing  to  pay 
the  Class  I  price  for  milk  used  to  make 
nonfat  dry  milk  when  it  is  not  known 
if  it  will  eventually  be  used  in  fluid 
milk  products. 

It  is  obvious  that  the  processing, 
storing  and  marketing  of  nonfat  dry  milk 
does  not  lend  itself  to  including  such 
dry  milk  ingredients  within  the  fluid 
milk  product  definition.  Such  concerns 
are  not  evident  with  respect  to 
concentrated  milk  which,  in  its  fresh 
fluid  form,  is  marketed  over  a  short 
period  of  time.  Although  nonfat  dry 
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milk  should  not  be  treated  as  a  fluid 
milk  product,  reconstituted  milk  made 
from  nonfluid  milk  ingredients  should 
continue  to  be  defined  as  a  fluid  milk 
product  as  is  currently  provided  under 
orders.  However,  some  pricing  and 
allocation  changes  should  be  made  to 
the  current  process  that  recognizes  the 
conversion  from  a  nonfluid  to  a  fluid 
use,  as  discussed  later. 

Concentrated  milk  that  contains  less 
than  50  percent  total  milk  solids  should 
be  defined  as  a  fluid  milk  product.  The 
use  of  the  50  percent  milk  solids 
standard  was  generally  proposed  and 
referred  to  in  testimony.  However,  there 
was  no  significant  testimony  relating 
directly  to  the  use  of  such  standard.  In 
this  regard,  it  is  noted  that  the  process 
of  removing  up  to  two-thirds  of  the 
water  contain^  in  milk  or  skim  milk 
would  result  in  a  product  that  contains 
substantially  less  than  50  percent  total 
milk  solids.  Thus,  the  use  of  such  a 
standard  to  distinguish  between  fluid 
and  nonfluid  products  would 
accommodate  the  objectives  that  are 
sought. 

Defining  concentrated  milk  as  a  fluid 
milk  product  would  automatically  result 
in  the  application  of  different  provisions 
to  establish  the  classification  of  receipts 
of  such  milk,  as  previously  mentioned. 
Without  other  changes  the  provisions 
applicable  to  the  classification  of  bulk 
fluid  milk  would  be  applied  to 
concentrated  milk.  Currently,  bulk  fluid 
milk  that  is  transferred  between  orders 
is  priced  in  the  transferor  order  on  the 
basis  of  the  classification  in  the 
transferee  order.  Such  milk  can  be 
classified  as  Class  n  or  Class  III  to  the 
extent  that  such  use  is  available  if  the 
operators  of  both  plants  agree  on  such 
uses.  Otherwise,  such  transfers  are 
prorated  to  Class  uses  on  the  basis  of  the 
receiving  plant’s  or  market’s  Class  I  use, 
whichever  is  lower.  Bulk  fluid  milk 
transfers  between  plants  regulated 
under  the  same  order  are  assigned  to 
Class  I,  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class,  but  are  limited  to  the 
pounds  of  butterfat  and  skim  milk 
remaining  in  each  class. 

Although  most  of  the  testimony 
concerning  the  potential  benefits  of 
shipping  concentrated  milk  dealt  with 
intermarket  shipments,  the  definitional 
change  would  also  result  in 
fundamental  changes  to  intramarket 
shipments  of  such  milk  which  could 
also  result  in  reduced  hauling  costs. 
Furthermore,  such  milk  may  also  be 
received  from  imregulated  supply 
plants.  Such  movements  should 
likewise  be  accommodated  under  the 
regulatory  provisions,  but  with  some 
modification  from  current  provisions. 


The  removal  of  water  from  milk  to 
make  a  concentrated  milk  product 
obviously  creates  some  administrative 
and  accountability  difficulties.  A 
handler  who  concentrates  milk  that  is 
received  from  producers  is  obligated  to 
pay  for  the  amoimt  of  milk  that  was 
originally  received.  ’Thus,  it  is  necessary 
to  account  for  the  original  volume  of 
water  that  was  associated  with  the 
producer  milk.  In  addition, 
accountability  is  further  complicated 
since  the  classification  of  the 
concentrated  milk  that  is  transferred  to 
another  market  will  be  determined  on 
the  basis  of  its  allocation  to  uses  in  the 
second  market.  A  handler  who 
reconstitutes  concentrated  milk  must 
likewise  account  for  the  water  that  was 
originally  associated  with  the  producer 
milk.  Otherwise,  fluid  milk  disposition 
would  exceed  the  receipts  of  milk.  A 
full  accounting  of  the  milk  solids 
content  of  milk  received  is  not 
conducted  since  virtually  all  orders 
provide  for  only  butterfat  and  skim  milk 
accounting. 

In  view  of  possible  accounting 
problems,  some  hearing  participants 
suggested  that  it  might  be  necessary  to 
account  for  milk  on  the  basis  of  both  the 
butterfat  and  nonfat  milk  solids  content 
of  milk.  On  the  other  hand,  order 
provisions  currently  recognize  the 
potential  problem  by  requiring  that  a 
handler  must  accoimt  for  an  equivalent 
amount  of  water  originally  associated 
with  nonfat  milk  solids  that  are 
ultimately  disposed  of  by  the  handler. 
Conversion  factors  are  generally  used  to 
determine  a  full  accounting  of  milk 
receipts.  For  example,  nonfat  dry  milk 
is  converted  to  its  fluid  skim  equivalent 
by  multiplying  the  pounds  of  nonfat  dry 
milk  by  a  factor  of  11.  Other  factors  are 
applied  for  lesser  concentrations  of  milk 
solids.  In  addition,  the  marketing  of 
concentrated  milk  would  generally 
reflect  the  pounds  of  product  marketed 
as  well  as  the  butterfat  and  solids 
content.  Such  information,  in 
conjunction  with  standard  conversion 
factors,  would  appear  to  accommodate 
the  marketing  of  concentrated  milk  for 
fluid  use.  In  die  event  that  actual 
marketing  experience  with  concentrated 
milk  indicates  accoimtability  problems, 
further  rule  making  proceedings  are 
available  to  deal  with  such  actual 
problems  that  may  develop.  Until  .such 
time  as  any  further  precision  is 
necessary,  the  use  of  available  market 
information  and  conversion  factors 
appears  to  be  sufficient  to  account  for 
the  marketing  of  concentrated  milk. 

Althou^  concentrated  milk  should 
be  defined  as  a  fluid  milk  product,  such 
milk  should  not  be  classified  in  exactly 
the  same  manner  as  applies  to  transfers 


of  bulk  fluid  milk  products.  A 
modification  is  necessary  to  further 
promote  marketing  efficiency  that 
would  not  exist  if  current  provisions 
were  applied  to  concentrated  milk.  The 
modification  is  also  consistent  with  the 
views  of  at  least  one  hearing  participant 
who  suggested  that  concentrated  milk 
should  be  followed  to  insure  that  it  is 
used  in  Class  I  to  provide  for  a 
classification  in  the  same  manner  that 
applies  to  bulk  fluid  milk.  The  hearing 
participant  contended  that  simply 
defining  concentrated  milk  as  a  fluid 
milk  pr^uct  would  place  free  standing 
Class  n  nonpool  plants  at  a 
disadvantage  in  using  concentrated 
ingredients  relative  to  pool  distributing 
plants  that  have  Class  U  uses. 

Absent  a  modification,  concentrated 
milk  that  is  now  shipped  from  one  order 
to  another  for  other  than  fluid  use 
would  be  allocated  to  some  extent  to 
Class  I  use  if  the  receiving  plant  has  any 
Class  I  use.  Such  milk  would  then  be 
priced  in  the  transferor  market  at  a 
lower  price  than  the  transferee  market  if 
the  transfer  is  from  a  lower-priced  to  a 
higher-priced  market.  The  price 
difference  between  the  two  markets  is, 
in  effect,  a  location  adjustment  credit 
that  would  cover  some  of  the 
transportation  cost.  As  a  result  of  such 
a  classification,  a  corresponding  amount 
of  producer  milk  in  the  transferee 
market  would  be  assigned  to  other  than 
Class  I  use.  As  a  result,  the  minimum 
order  price  for  milk  in  Class  I  use  would 
be  reduced  for  a  distributing  plant  that 
has  Class  n  and  Class  in  uses  even 
though  the  receipt  of  concentrated  milk 
was  intended  for  a  Class  II  or  Class  in 
use.  Under  these  circumstances,  there 
would  be  no  marketing  efficiency  gain. 
Fluid  milk  sales  and  revenues  would  be 
merely  transferred  from  the  higher- 
priced  market  to  the  lower-priced 
market.  The  potential  gain  from  treating 
concentrated  milk  as  a  fluid  milk 
product  only  occurs  if  milk  is  shipped 
in  its  concentrated  form  for  use  in  fluid 
milk  products. 

In  order  to  accomplish  the  intended 
objectives,  the  recommended  decision 
provided  that  interorder  transfers  of 
concentrated  milk  should  be  treated  the 
same  as  transfers  of  bulk  fluid  milk 
products  if  the  transferee  plant 
establishes  an  actual  disposition  of  a 
concentrated  or  labeled  reconstituted 
fluid  milk  product.  Otherwise,  any 
receipts  of  concentrated  milk  were  to  be 
down  allocated.  The  same  requirement 
was  recommended  to  be  applied  to 
receipts  of  concentrated  milk  from 
unregulated  supply  plants  to  establish  a 
uniform  treatment  for  such  t)q)es  of 
shipments. 
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A  number  of  handlwrs  filed  exceptions 
to  the  leconunended  procedure  for 
assigning  a  handler’s  receipts  of 
concentrated  milk  to  the  uses  of  such 
milk.  They  pointed  out  that  imder 
oirrent  provisions  receipts  of 
concentrated  milk  (as  a  nonfluid  milk 
product)  are  assign^  to  Class  II  use  if 
used  in  such  products.  Remaining 
receipts  that  are  not  assigned  to  Class  n 
use  are  then  subject  to  down  allocation. 
The  exceptions  indicate  that  defining 
concentrated  milk  as  a  fluid  milk 

Eroduct  would  result  in  such  recei^ 
eing  assigned  to  classes  of  use  imder 
diflerent  provisions  than  those  that 
apply  to  nonfluid  milk  products.  Under 
these  {nuvisicMis.  fluid  milk  that  is 
shipp^  for  Class  II  use  is  first  assigned 
to  Class  m  use.  Cmisequently,  the 
change  in  the  allocation  of  concentrated 
receipts  would  result  in  assignment  to 
Class  in  use,  to  the  extent  that  a  handler 
has  any  Class  HI  uses,  rather  than  Class 
n  uses.  To  the  extent  that  this  occurs,  an 
equivalent  amount  of  producer  milk 
would  be  assigned  to  Class  U  use,  rather 
than  Class  m  use,  and  resuh  in 
increasing  a  handler’s  obligation  by  the 
difference  between  the  Class  n  and 
Class  in  prices  on  the  amount  of 
reassignment  that  would  occur  even 
though  thme  was  no  change  in  the 
handler’s  operatiim. 

The  handles  suggested  that  such  a 
problem  could  be  ref:tified  by  a  further 
modification  to  the  provisiims 
contained  in  the  recommended 
decision.  The  modification  would 
extend  a  Class  n  utilizaticHi  to  receipts 
of  concentrated  milk  shipped  between 
handlers  on  the  basis  of  an  agreement 
between  the  handles  that  the  receipts 
were  for  Class  n  uses.  It  is  noted  that 
such  a  procedure  would  address  the 
unintended  impact  on  handlers  who  use 
concentrated  ingredients  for  Class  n  use 
to  the  extent  that  such  receipts  are  used 
during  the  month  of  receipt.  However, 
if  the  receipts  are  not  used  and  are  held 
as  ending  inventory,  a  similar  problem 
occurs  since  bulk  fluid  ending 
inventories  are  defined  as  a  Class  ID  use 
and  would  pass  back  a  Class  m  use  to 
the  shipping  market.  Currently,  a  Class 
n  use  would  be  identified  in  the 
shipping  market. 

A  number  of  those  filing  exceptions 
also  indicated  that  it  was  their 
impression  that  the  amount  of 
concentrated  receipts  assimed  to  Class 
I  use  would  be  limited  to  me  amount  of 
fluid  milk  products  that  was 
reconstituted.  Otherwise,  a  handler  who 
reconstitutes  a  token  amount  of  fluid 
milk  products  could  have  a 
disproportionate  amount  of 
concentrated  ingredients  assigned  to 
Class  I  use,  even  though  the  receipts 


were  used  for  other  than  fluid  uses.  This 
would  result  in  a  corresponding  amount 
of  producer  milk  being  assigned  to  other 
than  Class  I  uses.  / 

'The  recommended  decision  did  not 
specifically  limit  the  amount  of 
concentrated  receipts  that  could  be 
assigned  to  Class  I  use.  Nevertheless,  the 
recommended  decision  specifically 
recognized  that  the  potential  for  a 
marketing  efficiency  gain  would  only 
occur  if  concentrate  receipts  were  used 
in  reconstituted  fluid  milk  products.  It 
would  not  be  appropriate  to  reduce 
returns  to  producers  through  the  receipt 
of  concentrated  milk  for  use  in  other 
than  fluid  milk  products.  It  is  for  this 
reason  that  the  recommended  decision 
provided  for  the  down  allocation  of 
concentrated  milk  in  the  absence  of  any 
demonstration  of  an  actual  disposition 
of  a  concentrated  or  properly  labeled 
reconstituted  fluid  milk  product. 

The  regulatory  provisions  contained 
in  the  recommended  decision,  in 
conjunction  with  the  further 
mo^fications  suggested  in  exceptions, 
would  provide  for  assigning 
concentrated  fluid  milk  receipts  to  Class 
n  use  on  the  basis  of  agreements 
between  handlers  and  initial 
assignments  to  Class  n  use  of  any 
concentrated  nonfluid  receipts.  Any 
remaining  concentrated  receipts  (fluid 
or  nonfluid)  would  be  prorated  to 
remaining  uses,  if  reconstitution  occurs, 
under  one  of  two  different  steps  of  the 
allocation  provisions  depending  upon 
whether  the  receipts  were  from 
unregulated  or  regulated  sources.  In 
addition  to  being  cumbersome,  there  is 
a  conceptual  problem  with  a  prorata 
assignment  of  those  concentrated 
receipts  that  remain  to  be  assigned  to 
the  uses  of  milk  after  assignment  to 
Class  II  use.  If  some  concentrated 
receipts  are  initially  assigned  to  Class  11 
use,  it  is  questionable  w%  any 
remaining  concentrated  receipts  should 
be  prorated  to  the  remaining  uses  of 
milk  along  with  receipts  of  producer 
milk.  In  other  words,  if  100  percent  of 
concentrated  receipts  are  reconstituted, 
then  all  of  such  receipts  should  be 
assigned  to  Class  I  use  rather  than  being 
prorated  to  classes  of  use  on  the  basis 
of  the  rules  that  apply  to  receipts  of 
fluid  milk  products  ^m  various 
sources.  Part  of  the  rationale  for  the  pro 
rata  allocation  of  fluid  milk  receipts  is 
that  it  cannot  specifically  be  determined 
how  each  category  of  receipts  of  milk  is 
utilized  in  finish^  products  when  all  of 
the  receipts  are  commingled  in  a  plant. 
In  this  circumstance,  the  proration  rules 
provide  for  each  source  of  fluid  milk 
receipts  to  share  in  a  portion  of  the 
Class  I  use  in  a  plant  or  market. 
Howdver,  this  situation  does  not  exist 


with  respect  to  concentrated  receipts 
since  it  is  obvious  that  only 
concentrated  receipts  can  be 
reconstituted.  Thus,  the  provisions  that 
are  applicable  to  the  assimment  of  fluid 
milk  receipts  are  not  totally  adaptable  to 
receipts  of  concentrated  milk  receipts. 

As  a  result  of  these  considerations, 
the  provisions  concerning  the  allocation 
of  concentrated  milk  receipts  have  been 
revised  from  those  contained  in  the 
recommended  decision.  The  revised 
approach  begins  with  the  recognition 
that  only  concentrated  receipts  can  be 
reconstituted.  Thus,  any  receipts  of 
concentrated  milk  ingr^ients  (fluid  and 
nonfluid)  should  be  assigned  to  Class  I 
use  prior  to  the  assignment  of  any  other 
milk  receipts  to  a  handler’s  uses  of  milk. 
In  order  to  qualify  for  such  an 
assignipent,  the  transferee  plant  will 
have  to  properly  label  the  reconstituted 
fluid  milk  products  and  the  amount  of 
receipts  assigned  to  Class  I  should  be 
limited  to  the  reconstituted  volume  of 
the  labeled  reconstituted  fluid  milk 
products. 

The  recommended  decision  provided 
that  a  handler  would  have  to 
demonstrate  an  actual  disposition  of  a 
concentrated  or  labeled  reconstituted 
fluid  milk  product  in  order  to  qualify  for 
the  assignment  provisions  that  were 
provided.  The  clistribution  of  a 
packaged  concentrated  fluid  milk 
product  has  been  deleted  as  a  criteria  for 
implementing  the  priority  assignment  of 
concentrated  receipts  to  Class  I  use. 
Disposition  of  a  packaged  concentrated 
fluid  milk  product  does  not  identify  a 
need  or  a  desire  by  a  handler  to  receive 
concentrated  ingr^ients.  Also,  any 
receipts  of  fluid  milk  or  concentrated 
ingredients  can  be  distributed  in 
concentrated  form  while  only 
concentrated  ingredients  can  be 
reconstituted.  Furthermore,  the  record 
does  not  indicate  the  disposition  of  any 
significant  quantities  of  packaged 
concentrated  fluid  milk  products.  This 
issue  can  be  dealt  with  in  the  future  if 
marketing  conditions  develop  to  the 
point  where  bulk  concentrated  milk  is 
received  for  disposition  in  packaged 
form. 

A  proration  of  concentrated  receipts 
to  reconstituted  Class  I  volume  would 
insure  that  each  source  of  concentrated 
receipts  (unregulated,  other  order,  same 
order)  would  receive  a  proportionate 
share  of  such  Class  I  use.  However,  any 
proration  should  be  limited  to  the  extent 
that  a  handler  is  able  to  establish  that 
certain  specific  sources  of  concentrated 
receipts  are  in  fact  used  in  reconstituted 
fluid  milk  products.  It  may  be  that  a 
handler  may  in  fact  use  certain  receipts 
in  Class  I  uses,  such  as  concentrated 
fluid  milk  receipts  while  receipts  of 
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nonfluid  milk  products  are  used  for 
other  products.  In  such  a  situation 
where  a  handler  can  demonstrate  the 
actual  fluid  use,  such  receipts  should  be 
assigned  to  Class  I  use.  Absent  such  a 
demonstration,  all  concentrated  receipts 
(fluid  and  nonfluid)  should  be  prorated 
to  the  labeled  reconstituted  volume 
since  these  receipts  can  be  used  in 
reconstituted  fluid  milk  products. 

The  receipts  of  concentrated  milk 
products  that  are  not  assigned  to 
reconstituted  Class  I  use  can  be  assimed 
to  a  handler's  remaining  uses  of  milk  in 
the  same  manner  that  currently  applies 
to  receipts  of  nonfluid  milk  products.  It 
will  be  necessary,  however,  to  prorate 
the  remaining  uses  among  the 
concentrated  receipts  to  determine  the 
utilization  to  be  passed  back  to  the 
source  market  or  plant  for  receipts  of 
concentrated  fluid  milk  products.  As 
with  Class  I  uses  such  proration  of  Class 
II  and  Class  III  uses  among  the 
concentrated  receipts  shall  apply  if  the 
handler  cannot  demonstrate  a  specific 
use  for  such  receipts. 

Ending  inventories  of  bulk 
concentrated  fluid  milk  products  should 
be  defined  as  a  Class  II  use.  In  the 
following  month,  such  beginning 
inventories  shall  be  assigned  to  a 
handler’s  Class  11  use.  This  procedure 
could  present  some  administrative 
problems  in  the  event  that  inventories  of 
concentrated  fluid  milk  as  ultimately 
reconstituted  for  use  in  fluid  milk 
products.  In  such  a  situation,  it  is 
intended  that  such  a  Class  I  use  will 
accrue  to  the  source  market.  These 
changes,  in  conjunction  with  the  revised 
assignment  procedure,  should  recognize 
and  not  disrupt  the  current  marketing  of 
concentrated  ingredients  for  other  than 
fluid  use.  At  the  same  time  it  will 
accommodate  the  potential  use  of 
shipments  of  concentrated  ingredients 
for  fluid  use  by  providing  for  a  priority 
assignment  of  concentrated  receipts  to 
Class  I  use. 

The  pricing  of  intramarket  transfers  is 
somewhat  different  than  intermarket 
shipments  where  a  location'adjustment 
credit  automatically  applies  when  milk 
is  transferred  from  a  lower  to  higher- 
priced  market.  Intramarket  shipments 
are  assigned  to  Class  I  use,  unless  both 
handlers  agree  on  a  lower  classification, 
but  are  limited  to  the  pounds  of  skim 
milk  and  butteri&t  remaining  in  each 
class.  Milk  that  is  assigned  to  Class  I  use 
is  priced  at  the  transferee  plant  subject 
to  a  location  adjustment  credit  that  may 
apply  if  it  is  demonstrated  that  such 
milk  is  actually  needed  for  Class  I  use. 
This  assignment  of  location  adjustment 
credits  is  intended  to  prohibit  the 
needless  reduction  of  pool  proceeds  by 
having  milk  priced  at  distant,  lower- 


priced  areas  when  it  is  not 
demonstrated  that  it  is  needed  for  Class 
I  use. 

In  order  to  provide  a  measure  of  equal 
treatment  between  intramarket  and 
intermarket  shipments,  the  location 
adjustment  credits  that  now  apply 
under  the  orders  should  be  applied  to 
the  fluid  milk  eouivalent  of  any 
concentrated  milk  shipped  between 
pool  plants.  A  failure  to  do  so,  and  to 
base  such  credits  on  product  pounds 
shipped,  would  reduce  a  supply  plant’s 
location  adjustment  credit  and  increase 
the  handler’s  order  obligation  for  Class 
I  milk.  Such  an  increase  would  partially 
offset  any  potential  savings  that  could 
be  realized  from  lower  hauling  costs 
associated  with  shipping  milk  in 
concentrated  form. 

It  is  noted  that  the  inclusion  of 
concentrated  milk  in  the  fluid  milk 
product  definition  could  affect  the 
regulatory  status  of  any  number  of 
plants.  Plants  that  currently  ship 
condensed  milk  could  become  regulated 
plants  under  other  orders  as  a  result  of 
such  qualifying  shipments  of  fluid  milk 
products.  At  the  same  time,  plants  that 
currently  receive  condensed  milk 
shipments  will  experience  an  increase 
of  fluid  milk  receipts  that  could 
jeopardize  their  regulatory  status.  Such 
regulatory  issues  were  not  considered  at 
the  hearing  and,  thus,  the  full  impacts 
of  the  definitional  change  cannot  be 
foreseen  at  this  time.  Any  potential 
problems  will  have  to  be  dealt  with  as 
circumstances  warrant. 

With  respect  to  nonfat  dry  milk,  a 
number  of  parties  expressed  the  concern 
that  the  current  procedure  results  in  a 
total  payment  for  nonfat  dry  milk  that 
is  in  excess  of  fluid  milk  Class  I  prices 
because  no  recognition  is  given  to  the 
additional  cost  that  is  incurred  in 
processing  milk  into  nonfat  dry  milk. 

On  this  basis  they  contend  that  nonfat 
dry  milk  is  prohibited  from  becoming  a 
viable  economic  alternative  to  the  use  of 
supplemental  supplies  of  fresh  fluid 
milk  for  Class  I  use.  Basically,  the 
.argument  implies  that  the  full  Class  I 
price  in  any  market  need  not  be  applied 
to  reconstituted  milk  because  the 
additional  processing  costs  involved 
offset  a  portion  of  the  difference 
between  the  Class  I  and  Class  in  prices 
for  fluid  milk. 

In  establishing  minimum  Class  I 
prices.  Federal  orders  have  generally  not 
recognized  any  processing  costs  that 
might  be  incurred  by  a  fluid  milk 
handler.  With  minimum  raw  milk  prices 
being  uniform  among  handlers,  the 
remaining  aspects  of  competition  among 
handlers  is  the  efficiency  of  their  plant 
processing  and  distribution  activities. 
Recognition  of  costs  that  might  be 


incurred  in  processing  operations,  or 
because  of  an  election  by  a  handler  to 
use  nonfluid  rather  than  fluid 
ingredients,  would  tend  to  diminish  the 
economic  incentive  to  minimize 
operating  costs  and  maximize 
efficiency.  'Thus,  the  types  of  receipts, 
and  the  associated  costs  of  such 
receipts,  have  had  no  bearing  on  the 
minimum  order  price  for  milk  in  Class 
I  uses. 

A  decision  by  a  handler  to  use  nonfat 
dry  milk  to  reconstitute  skim  milk 
would  obviously  be  based  on  the 
relative  costs  of  using  nonfat  dry  milk 
or  fluid  skim  milk.  At  a  minimum,  the 
order  Class  I  price  versus  the  cost  of 
nine  poimds  of  nonfat  dry  milk  plus  the 
diflerence  between  the  Class  I  and  Class 
ni  prices  would  provide  the  basis  of  the 
comparison. 

Under  the  Upper  Midwest  order,  the 
cost  of  nine  pounds  of  Grade  A  nonfat 
dry  milk  exceeded  the  average  Class  I 
rice  for  skim  milk  (with  the  value  of  all 
utterfat  removed)  by  71  cents  and 
$1.89  per  hundredweight  for  1988  and 
1989,  respectively.  With  the  application 
of  a  compensatory  payment  to  reflect 
the  difference  between  the  minimum 
order  Class  I  and  Class  III  prices,  the 
average  cost  per  hundredweight  of 
reconstituted  skim  milk  versus  hash 
skim  milk  would  have  increased  to 
$1.74  and  $2.68  per  himdredweight  for 
1988  and  1989.  Such  cost  differences  do 
not  reflect  any  reconstituting  costs. 

Under  the  ^utheastem  Florida  order, 
where  the  Class  I  price  is  substantially 
higher,  the  cost  of  fresh  fluid  Class  I 
skim  milk  exceeded  the  cost  of  nine 
pounds  of  nonfat  dry  milk  by  $2.31  and 
$1.09  per  hundredweight  for  1988  and 
1989.  Such  comparison  excludes  any 
transportation  cost  for  Grade  A  nonfat 
dry  milk.  With  a  compensatory 
payment,  the  cost  of  a  hundredweight  of 
reconstituted  skim  milk  would  have 
exceeded  the  cost  of  Class  I  skim  milk 
by  the  same  amounts  as  under  the 
Upper  Midwest  order. 

In  view  of  the  increasing  cost  of 
nonfat  dry  milk  over  the  years,  it  no 
longer  appears  necessary  to  apply  an 
additional  payment  at  the  full  difference 
between  an  order’s  Class  I  and  Class  III 
prices  to  maintain  an  effective  classified 
pricing  plan.  The  basic  reason  for  such 
a  conclusion  is  that  the  cost  of 
processing  milk  into  nonfat  dry  milk,  as 
reflected  in  the  prices  of  nonfat  dry 
milk,  has  increased  substantially  while 
Class  I  differentials  have  increased  little, 
except  for  increases  mandated  by  the 
1985  Farm  Bill. 

A  number  of  parties  referred  to  the 
margin  between  the  Price  Support  level 
for  manufacturing  grade  milk  and  the 
CCC  purchase  prices  for  butter  and 
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nonfat  dry  milk  of  $1.22  per 
hundredweight  as  an  indication  of  the 
cost  of  manufacturing  nonfat  dry  milk. 
Other  parties  refarred  to  processing 
costs  in  the  range  of  $1.00  or  more  per 
hundredweight.  Furthermore,  a 
September  1989  Cornell  University 
study  on  manufacturing  costs  in  butter/ 
powder  plants  concluded  that  the 
average  cost  per  pound  of 
manufacturing  nonfat  dry  milk  was 
13.29  cents.  Such  cost  averaged  7.89 
cents  per  pound  of  nonfat  diy  milk  if 
manufacturing  operations  were 
projected  to  100  percent  capacity. 
(Official  Notice  was  taken  of 
Manufacturing  Costs  in  Ten  Butter/ 
Powder  Processing  Plants,  by  Mark  W. 
Stephenson  and  Andrew  Novakovic, 
Department  of  Agricultural  Economics, 
Cornell  University  Agricultural 
Experiment  Station,  A.  E.  Res.  89-15, 
September  1989.)  Such  costs  per  pound 
of  powder  result  in  different  costs  per 
hundredweight  of  milk  to  process 
powder  depending  on  the  yield  of 
powder  from  milk.  However,  since  nine 
poimds  of  nonfet  dry  milk  are  necessary 
to  produce  one  hundredweight  of 
reconstituted  milk,  the  processing  cost 
per  himdredweight  would  be  in  the  area 
of  $1.20  to  71  cents  for  the  high  and  low 
costs  per  pound  of  powder  indicated 
above. 

As  a  result,  the  compensatory 
payment  for  converting  a  Class  III  use  to 
a  Class  I  use  should  be  reduced  by  $1.00 
per  hundredweight,  provided  that  the 
difference  between  the  Class  I  and  Class 
III  prices  is  not  less  than  $1.00.  Such  a 
reduction  will  preserve  a  classified 
pricing  plan  and  also  facilitate  the 
potent!^  use  of  nonfat  dry  milk  to 
reccmstitute  fluid  milk  products. 
However,  in  order  to  qualify  for  the 
payment  reduction,  a  handler  will  have 
to  demonstrate  a  disposition  of  a  labeled 
reconstituted  milk  product.  Otherwise, 
there  would  be  no  basis  to  demonstrate 
that  a  payment  reduction  is  in  fact 
warranted.  The  application  of  the 
assigmnent  provisions  tmder  orders  can 
result  in  the  assignment  of  receipts  of 
nonfat  dry  milk  to  Class  I  when  no 
reconstitution  takes  place.  For  example, 
if  a  handler  fails  to  account  for  receipts 
of  producer  milk  that  is  used  in  Class  I, 
other  source  milk  receipts  could  end  up 
being  assigned  to  such  Class  I  use. 
Obviously,  producers  should  receive  the 
full  Class  I  value  of  such  Class  I  use. 
Moreover,  sales  of  unlabeled 
reconstituted  milk  in  competition  with 
that  which  is  appropriately  labeled 
could  resuh  in  unfair  methods  of 
competition  amcmg  handlers,  since  the 
unlabeled  product  could  be  mistaken  as 
a  fresh  milk  product  which  is  likely  to 


command  a  higher  price  than  a  labeled 
reconstituted  product.  Also,  in  the 
absence  of  a  different  treatment  of  the 
unlabeled  product  the  orders  would  fail 
to  protect  ffie  interest  of  cmisumers  by 
their  not  being  informed  that  the 
product  is  other  than  a  fresh  milk 
product. 

A  number  of  exceptions  indicated  that 
it  is  not  proper  for  Federal  milk  orders 
to  enforce  labeling  reqiiirements.  Other 
exceptions  indicated  that  the  labeling 
requirement  should  be  extended  to 
include  the  source  and  content  of  any 
reconstituted  fluid  milk  product. 

The  major  reason  for  adopting  the 
changes  included  herein  is  the  potential 
to  take  advantage  of  lower  hauling  costs 
that  may  result  from  using  concentrated 
ingredients  for  fluid  use.  As  pointed  out 
elsewhere  in  this  decision,  the  pcrtential 
gain  can  only  occur  if  the  ingredients 
are  in  fact  used  in  fluid  milk  products. 
The  existence  of  a  label  that  identifies 
a  fluid  product  as  being  reconstituted  is 
an  easy  way  to  provide  some  measxire  of 
assurance  ffiat  ffie  concentrated 
ingredients  are  actually  being  used  for 
fluid  purposes.  In  the  absence  of  such 
a  requirement,  concentrated  ingredients 
that  are  now  shipped  great  distances  for 
Class  n  use  could  be  assigned  to  a 
handler’s  Class  I  uses  which  would 
result  in  an  unwarranted  lowering  of 
returns  to  producers  whose  milk  is 
actually  being  used  in  fluid  milk 
products. 

Although  the  regulatory  treatment 
varies  depending  on  the  existence  of  a 
label,  the  provisions  contained  herein 
do  not  require  that  a  reconstituted  fluid 
milk  product  be  labeled  as  such.  In  the 
absence  of  a  label,  nonfluid  milk 
ingredients  would  be  treated  in  the 
same  manner  as  under  current 
provisions.  Receipts  of  concentrated 
fluid  milk  ingredients  would  be  subject 
to  dovm  allocation  but  would  not  be 
subject  to  a  charge  at  the  difference 
between  the  Class  I  and  Class  in  prices 
if  allocated  to  Class  I  uses.  However, 
any  such  receipts  assigned  to  Class  I 
would  be  a  Class  I  use  at  the  sOiirce 
plant  or  market,  the  same  as  other 
receipts  of  flxiid  milk  products.  The 
difference  in  the  regulatory  treatment  is 
consistent  with  section  608(c)(7)(A)  of 
the  Act  which  provides  for  terms  and 
conditions  prohibiting  imfair  methods 
of  competition  and  unfair  trade 
practices  in  the  handling  thereof. 

In  addition,  a  further  option  should  be 
provided  that  may  be  elected  by  a 
handler  that  distributes  labeled 
reconstituted  fluid  milk  products  made 
from  nonfat  dry  milk.  This  option  will 
provide  for  a  regulatory  treatment  that  is 
similar  to  that  being  provided  for 
concentrated  milk,  i.e.,  where  the  fluid 


milk  value  can  be  passed  back  to  the 
market  of  origin. 

Under  this  option,  a  handler  can  ele^ 
to  be  a  partially  regulated  pool  plant 
with  respect  to  sales  of  reconstituted 
fluid  milk  products  made  from  nonfat 
dry  milk.  Under  this  option,  a  handler 
will  have  the  opportunity  to  make  a 
pool  obligation  payment  to  the  order 
under  wMch  the  producer  milk  was 
priced  that  was  used  to  produce  the 
nonfat  dry  milk  used  for  reconstituted 
milk.  This  essentially  provides  that  the 
full  Class  I  value  accrues  to  the  source 
market. 

The  regulatory  language  that 
accompanied  the  recommended 
decision  did  not  provide  sufficient 
guidelines  as  to  which  Federal  order 
pool  payments  could  be  made.  As 
pointed  out  in  exceptions,  nonfat  dry 
milk  could  originate  from 
manufacturing  plants  that  are  not 
regulated  under  any  order,  but  which 
may  receive  milk  for  manufacturing  that 
is  regulated  under  a  number  of  orders. 

As  a  result,  additional  guidelines  are 
necessary  to  implement  this  payment 
option. 

First  of  all,  the  provisions  are 
modified  to  prohibit  the  application  of 
the  pricing  option  if  a  majority  of  the 
milk  received  at  the  manufacturing 
plant  is  not  priced  under  Federal  order 
markets.  Since  the  objective  is  to  allow 
for  the  compensation  of  Federal  order 
producers  that  supply  the  milk  for  the 
nonfluid  ingredients  used  in 
reconstitute  milk,  the  option  should 
not  be  provided  if  the  manufacturing 
plant  has  a  limited  association  with 
Federal  order  markets.  If  a  plant 
demonstrates  a  substantial  association 
with  regulated  markets  there  is  a 
sufficient  basis  to  conclude  that  Federal 
order  priced  milk  has  been  used  to 
manufacture  the  ingredients  for  later  use 
in  fluid  milk  products.  Thus,  if  more 
than  50  percent  of  the  milk  is  priced 
under  Federal  orders,  then  payment 
may  be  made  to  the  Federal  order  pool 
that  priced  the  largest  quantity  of  milk 
that  was  used  in  the  plant  to  produce 
the  nonfat  dry  milk.  The  producers  who 
supply  the  F^eral  order  market  that  has 
the  greatest  amoimt  of  milk  in  the 
manufacturing  plant  should  receive  the 
benefit  of  any  fluid  milk  salesHhat  might 
result. 

The  recommended  decision  was 
drafted  in  terms  of  the  potential  use  of 
nonfrit  dry  milk  for  use  in  reconstituted 
fluid  milk  products.  Most  of  the 
testimony  was  also  presented  in  terms 
of  nonfat  dry  milk  since  it  is  a  product 
that  has  current  limited  use  for 
reconstitution  and  is  the  product  that  is 
most  likely  to  be  used.  However,  since 
other  nonfluid  products,  such  as  dry 
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whole  milk,  could  be  used  to 
reconstitute  fluid  milk  products,  the 
regulatory  language  should  not  ^ 
restricted  to  the  use  of  nonfat  dry  milk. 
The  broader  term,  "nonfluid  milk 

f)roducts"  is  used  in  the  accompanying 
anguage  to  accommodate  other 
nonfluid  milk  products  that  may  be 
used  for  the  reconstitution  of  fluid  milk 
products. 

The  recommended  decision  provided 
that  nonfat  dry  milk  (i.e.  nonfluid  milk 
products)  shoiild  be  prorated  to  classes 
of  use  in  the  same  manner  as  provided 
for  concentrated  milk  rathm  than  being 
subject  to  down  allocation.  The  revised 
pro(»dure,  as  previously  explained, 
carries  out  this  concept  by  assigning  all 
concentrated  receipts  (fluid  and 
nonfluid)  to  the  volume  of  labeled 
reconstituted  fluid  milk  products  prior 
to  any  other  assignment  of  receipts  to 
uses. 

A  number  of  exceptions  were  filed  in 
opposition  to  any  changes  to  the 
regulatory  treatment  of  concentrated 
milk  ingredients.  More  were  directed 
towards  the  treatment  of  nonfluid  milk 
products  although  some  were  also 
directed  towards  the  treatment  of 
concentrated  fluid  milk  products. 
Basically,  it  was  contended  in  the 
exceptions  that  the  reconunended 
allocation  and  pricing  changes  are  not 
supported  by  record  evidence  and  that 
such  changes  would  result  in 
nonuniform  costs  to  handlers.  As  a 
result,  the  exceptions  contend  that 
differences  in  costs  among  handlers 
could  lead  to  a  displacement  of 
producer  milk  with  concentrated 
ingredients  being  used  for  fluid  use.  The 
exceptions  contend  that  concentrated 
ingredients  would  only  be  used  in  fluid 
products  if  the  cost  of  the  ingredients 
was  less  than  the  cost  of  producer  milk. 
If  any  reconstitution  occurs  because  of 
lower  costs,  competition  would  force 
other  handlers  to  also  use  concentrated 
ingredients.  The  exceptions  contend 
that  available  supplies  of  producer  milk 
would  then  have  to  be  processed  into 
storable  manufactured  products.  Such  a 
displacement  of  milk  supplies  that  are 
already  available  is  contended  to 
represent  disorderly  marketing 
conditions.  In  addition,  some 
exceptions  indicate  that  the  provisions 
should  not  be  adopted  imder  marketing 
orders  that  have  sufficient  supplies  of 
milk  available,  but,  should  be  restricted 
to  deficit  milk  producing  areas.  These 
exceptions  contend  that  the  primary 
basis  for  adopting  the  provisions  is  to 
take  advanta^  of  hauling  efficiencies  in 
supplying  fluid  milk  nee^  in  deficit 
markets.  If  sudi  conditions  do  not  exist, 
the  exceptions  contend  that  the 
provisions  should  not  be  adopted. 


The  changes  in  the  regul^ory 
provisions  contained  herein  are 
intended  to  provide  greater  potential  fm 
the  industry  to  take  advantage  of 
hauling  efficiencies  that  can  be  obtained 
by  hauling  milk  in  concmitrated  form.  It 
is  <A)viously  more  economical  to  haul 
milk  ingredients  than  to  haul  all  of  the 
water  originally  contained  in  fluid  milk. 
The  greatest  potential  for  cost  savings 
would  probably  occur  for  those  deficit 
markets  that  receive  substantial 
quantities  of  milk  from  distant  sources 
to  meet  fluid  milk  needs.  However,  the 
potential  for  cost  savings  is  not  intended 
to  apply  to  only  deficit  markets.  Even  in 
surplus  milk  producing  areas,  milk  is 
often  hauled  long  distances  to  plants  for 
fluid  use.  ihe  use  of  concentrated 
ingredients  basically  has  the  potential  to 
reduce  hauling  costs  in  all  areas. 

The  regulatory  changes  for 
concentrated  fluid  milk  result  in  pricing 
bulk  receipts  of  such  milk  in  the  source 
plant  or  market  rather  than  the 
destination  plant  or  market  This  is  the 
same  pricing  that  occurs  with  respect  to 
receipts  of  bulk  fluid  milk.  If 
concentrated  milk,  or  bulk  fluid  milk, 
can  be  delivered  fm  a  lesser  cost  than 
local  milk  supplies,  it  means  that  local 
milk  supplies  are  being  priced  at  a  level 
that  is  in  excess  of  alternative  supplies 
of  milk.  However,  as  pointed  out 
elsewhere  in  this  decision.  Class  I  prices 
need  not  be  adjusted  in  view  of  the 
supply  and  demand  conditions  that 
currently  exist.  Such  supply  and 
demand  conditions  are  partly  a  function 
of  the  Class  I  price  relationships  that 
currently  exist  under  Federal  orders. 
Thus,  the  contention  that  lower  costs  for 
concentrated  milk  would  result  in 
disorderly  marketing  by  displacing 
producer  milk  seems  to  be  unfoimded. 
This  is  also  the  case  with  respect  to 
nonfluid  milk  receipts,  sucb  as  nonfat 
dry  milk,  which,  rmder  one  option,  will 
effectively  be  priced  at  its  Class  1  value 
in  the  source  market  if  used  in 
reconstituted  fluid  milk  products. 
Furthermore,  the  $1.00  per 
hundredweight  reduction  in  the 
compensatory  payment  is  justified  in 
view  of  the  substantial  increases  in 
manufacturing  costs  relative  to  fluid 
milk  price  increases.  A  payment  at  the 
full  diflierence  between  Class  I  and  Class 
in  prices  is  no  longer  necessary  to  carry 
out  an  effective  classified  pricing  plan. 

The  Act  requires  that  orders  establish 
minimum  prices  for  each  use 
classification  of  milk  that  are  to  be 
uniform  as  to  all  handlers,  subject  to 
certain  adjustments.  Under  the 
provisions  adopted  herein,  all  milk  and 
milk  ingredients  that  are  used  in  fluid 
milk  products  will  continue  to  be 
subject  to  minimum  Class  I  pricing  The 


tmly  exception  is  the  $1.00  per 
hundredwei^t  reduction  in  the 
payment  that  may  be  applied  to 
reconstituted  nonfluid  milk  ingredients. 
As  previously  stated,  such  reduction  is 
more  than  offset  by  the  cost  of 
processing  milk  to  obtain  such 
ingeffients. 

This  does  not  mean,  however,  that  all 
handlers  will  be  subject  to  the  same 
total  ingredient  costs  for  milk  under  all 
situatimis.  This  is  not  possible  and  is 
not  attained  ev«i  undm  current  ordw 
provisions.  For  example,  handlers  that 
may  use  nonfot  dry  milk  to  reconstitute 
fluid  milk  products  may  have 
substantially  higher  costs  than  handlers 
that  use  producer  milk  in  fliiid  milk 
products  \mder  cuirmit  provisions,  as 
previously  set  forth  in  tffis  dedsioo.  On 
the  other  hand,  handlers  that  use  nonfat 
dry  milk  to  reconstitute  fluid  milk 
products  may  have  substantially  lower 
costs  than  handlers  that  utilize  producer 
milk.  The  differences  in  costs  would 
depend  on  the  dianges  in  the  prices  of 
ingredients  (ncmfat  dry  milk  and 
pi^ucer  milk)  that  have  varied 
substantially  in  recent  years.  For 
example,  nonfat  dry  milk  purchased  in 
February  1989,  plus  the  application  of 
the  current  compensatory  payment 
would  have  resulted  in  an  ingredient 
cost  that  would  have  been  less  than  the 
Class  I  price  ba  skim  milk  during  the 
following  Septembor  through  Detrember 
period  imder  all  Federal  orders. 

Changes  in  milk  and  product  prices,  and 
the  storability  of  nonfluid  ing^ients 
make  it  impossible  to  obtain  a  complete 
equalization  of  costs  at  all  times  in  all 
cases.  Furthermore,  if  total  costs  were 
equal,  there  would  be  no  potoitial  value 
to  be  gained  from  the  use  of 
concentrated  milk  ingredients  in  fluid 
milk  products. 

Other  exceptions  requested  that  the 
regulatory  provisions  concerning  the 
treatment  of  partially  regulated 
distributing  plants  under  the  New  York- 
New  Jersey  order  (order  2)  be  modified 
to  provide  a  regulatory  option  that  is 
provided  under  most  otlrer  orders. 
Basically,  the  exceptions  requested  that 
the  order  be  modified  to  provide  a 
partially  regulated  distributing  plant 
with  the  option  of  paying  at  least  as 
much  for  its  milk  supplies  as  it  would 
have  to  pay  if  it  were  fully  regulated 
under  the  order. 

The  differences  in  regulatory  options 
for  partially  regulated  distributing 
plants  is  beyond  the  scope  of  this 
proceeding.  The  decision  provides  a 
mechanism  for  recognizing  the  potential 
use  of  concentrated  ingredients  for  fluid 
use  at  partially  regulated  distributing 
plants  within  the  context  of  currant 
regulations  that  apply  to  such  plants. 
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However,  the  difierences  in  the  current 
regulations  among  orders  that  deal  with 
such  plants  was  simply  a  matter  that 
was  not  addressed  in  the  proceeding. 

Conforming  Qianges 

As  proposed  in  the  Notice  of  Hearing, 
conforming  changes  are  provided 
wherever  necessary  to  assxue  that  all  the 
provisions  of  the  orders  vrill  function  as 
intended.  For  example,  in  connection 
with  providing  three  uniform  classes  of 
utilization,  in  orders  currently  having 
only  two  classes  of  utilization,  it  is 
necessary,  in  addition  to  all  the  changes 
in  sections  of  the  orders  dealing  with 
classification,  to  also  provide  for  a  Class 
in  price.  Changes  such  as  this,  and 
numerous  others,  have  been  made  for 
the  purpose  stated  above. 

For  a  different  reason,  numerous  non¬ 
substantive  changes  also  are  being  made 
in  the  Ohio  Valley  (part  1033)  and  the 
Black  Hills.  South  Elakota  (part  1075) 
orders.  These  changes  are  made  to  bring 
the  overall  format  of  these  two  orders  to 
more  nearly  conform  with  the  format  of 
most  of  the  other  orders.  These  changes 
will  not  have  any  bearing  upon  the 
classification  and  pricing  of  milk  imder 
these  two  orders. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  ^e 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  New  England 
and  Other  Marketing  Area  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  efiectuate  the  declared  policy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 


price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing 
areas,  and  the  minimum  prices  spiffed 
in  the  tentative  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  bran  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjimction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  amending  the  orders 
regulating  the  handling  of  milk  in  the 
New  England  and  Other  marketing 
areas,  which  have  been  decided  upon  as 
the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  orderra  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Referendum  Order  To  Determine 
Producer  Approval;  Determination  of 
Representative  Period;  and  Designation 
of  Referendum  Agents 

It  is  hereby  directed  that  referendums 
be  conducted  and  completed  on  or 
before  the  30th  day  fi-om  the  date  this 
decision  is  issued,  in  accordance  with 
the  procedure  for  the  conduct  of 
referenda  (7  CFR  900.300-311),  to 
determine  whether  the  issuance  of  the 
attached  orders  as  amended  and  as 
hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
New  York-New  Jersey,  Eastern  Ohio- 
Western  Pennsylvania,  Louisville- 
Lexington-Evansville,  Alabama-West 
Florida,  Greater  Louisiana,  Memphis, 
Tennessee,  Nrahville,  Tennessee,  and 


Paducah,  Kentucky  marketing  areas  is 
approved  or  favorra  by  producers,  as 
defined  under  the  terms  of  each  of  the 
orders,  as  amended  and  as  hereby 
proposed  to  be  amended,  who  during 
such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  respective  marketing 
areas. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  April  1992. 

The  agent  of  the  Secretary  to  conduct 
such  referendums  are  hereby  designated 
to  bo  Ronald  C.  Pearce  (New  York-New 
Jersey),  Marvin  A  Baumer  (Eastern 
Ohio-Western  Pennsylvania),  Arnold  M. 
Stallings  (Louisville-Lexington- 
Evansville,  and  Nashville,  Tennessee), 
Paul  W.  Halnon  (Alabama-West  Florida 
and  Greater  Louisiana),  Richard  E. 
Arnold  (Memphis,  Tennessee)  and 
Donald  R.  Nicholson  (Paducah, 
Kentucky). 

Determination  of  Producer  Approval 
and  Representative  Period 

April  1992  is  hereby  determined  to  be 
the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  orders,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
aforesaid  marketing  areas  except  the 
New  York-New  Jersey,  Eastern  Ohio- 
Western  Pennsylvania,  Louisville- 
Lexington-Evansville,  Alabama-West 
Florida,  Greater  Louisiana,  Memphis, 
Tennessee.  Nashville,  Tennessee,  and 
Paducah,  Kentucky  marketing  areas  is 
approved  or  favored  by  producers,  as 
defined  imder  the  terms  of  each  of  the 
orders  (as  amended  and  as  hereby 
propos^  to  be  amended),  who  diiring 
such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  respective  marketing 
areas. 

List  of  Subjects  in  7  CFR  Parts  1001, 
1002, 1004, 1005, 1006, 1007, 1011, 
1012, 1013, 1030, 1032, 1033, 1036, 
1040, 1044, 1046, 1049, 1050, 1064, 
1065, 1068, 1075, 1076, 1079, 1093, 
1094, 1096, 1097, 1098, 1099, 1106, 
1108, 1124, 1126, 1131, 1134, 1135, 
1137,1138,1139 

Milk  marketing  orders. 

Signed  at  Washington.  DC,  on  February  5. 
1993. 

Kenneth  C  Qayton, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

Order  Amending  the  Orders  Regulating 
the  Handling  of  Milk  in  the  Certain 
Specified  Marketing  Areas 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
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§  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  me  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreements  and  to  the  orders  regulating 
the  handling  of  milk  in  the  aforesaid 
marketing  areas.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  and 
procedure  (7  CFR  part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing 
areas;  and  the  minimum  prices  specified 
in  the  orders  as  hereby  amended  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in, 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

Order  Relative  to  Handling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  each  of  the  specified 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  orders,  as  amended, 
and  as  hereby  amended,  as  follows:  The 
provisions  of  the  proposed  marketing 
agreements  and  order  amending  the 
orders  contained  in  the  recommended 
decision  issued  by  the  Deputy 
Administrator,  Agricultural  Marketing 
Service,  on  November  6, 1991  and 
published  in  the  Federal  Register  on 


November  22, 1991  (56  FR  58972),  as 
modified  herein,  shall  be  and  are  the 
terms  and  provisions  of  this  order, 
amending  the  orders,  and  are  set  forth 
in  full  herein. 

1.  The  authority  citation  for  7  CFR 
parts  1001, 1002, 1004, 1005, 1006, 

1007, 1011. 1012, 1013, 1030, 1032, 

1033, 1036, 1040, 1044, 1046, 1049, 

1050, 1064, 1065, 1068, 1075, 1076, 

1079, 1093, 1094, 1096, 1097, 1098, 

1099, 1106, 1108, 1124, 1126, 1131, 

1134, 1135, 1137, 1138, 1139  continues 
to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat  31,  as 
amended:  7  U.S.C.  601-674. 

PART  1001-MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

1.  Section  1001.17  is  revised  to  read 
as  follows: 

§1001.17  Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 

Eackaged,  distributed  and  intended  to 
a  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  immodified  product  of  the 
same  nature  and  butterfat  content 

2.  Section  1001.18  is  revised  to  read 
as  follows: 

§1001.18  Fluid  CTMHn  product 

Fluid  cream  product  means  cream 
(other  then  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 


3.  A  new  §  1001.22  is  added  under  the 
imdesignated  centerheading 
“Definitions’*  to  read  as  follows: 

§1001.22  Commercial  food  prooeaelng 
eetabliahment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1001,15, 1001,41  and 
1001.52. 

4.  Section  1001.40  is  amended  by 
revising  paragraphs  (b)  and 

(c)  to  read  as  follows: 

§1001.40  Clasaea  of  utilization. 

*  *  *  *  * 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  pr^uct  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  eis  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  f(^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  cvud  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Crwle  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  fiozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  som  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 
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(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  metary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  fb^s  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  pr^uct  not  otherwise 
spedhed  in  this  section. 

(c)  Class  m  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  cnimbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood. 


fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  horn  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1001.17  and  the 
fluid  cream  product  definition  pursuant 
to  §  1001.18;  and 

.  (7)  In  shrinkage  assigned  pursuant  to 
§  1001.41(a)  to  the  receipts  specified  in 
§  1001.41(a)(2)  and  in  s^nlrage 
specified  in  §  1001.41(b)  and  (c). 

*  *  *  *  • 

5.  Section  1001.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

f  1001.42  Clawification  of  tranafara  and 
divaraiona. 

(a)  *  *  * 

(!)*••  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utiliration  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*  *  «  *  • 

(d).  *  * 

(2)*  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  fitim  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1001.43  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

f  1001.43  General  claaaificetion  rulee. 
***** 

(g)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 


reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1001.44.  Any 
rem^ing  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1001.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1001.44  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(5).  revising  paragraphs  (a)(6)  and 
(a}(7)(i),  to  react  as  follows: 

11001.44  ClMsHication  of  producer  milk. 
***** 

(a) *  *  * 

(5)  Subtract  fitim  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
poimds  of  skim  milk  in  products 
specified  in  §  1001.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  hut  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 
***** 

(6)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1001.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1001.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U; 

(7) *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1001.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

8.  Section  1001.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 001 .45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  firom  an  other  order  plant,  the 
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class  to  which  such  receipts  are 
allocated  pursuant  to  §  1001.43(g)  and 
§  1001.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verificatipn  of  such  report. 

*  %  •  •  * 

9.  Section  1001.53  is  amended  by 
revising  paragraph  (h)(1)  to  read  as 
follows: 

§  1001.53  Detannination  of  applicable  zone 
locations  for  pricing  purposes. 
***** 

(h)*  •  • 

(1)  After  the  allocation  step  of 
§  1001.44(a)(12)  for  the  transferee-plant, 
multiply  the  remaining  pounds  of  Class 
I  skim  milk  and  Class  I  butterfat,  plus 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  firom  other  pool  plants  that  are 
assigned  to  Class  I  use,  by  110  percent 
and  150  percent,  respectively; 
***** 

10.  Section  1001.60  is  amended  by 
revising  paragraphs  (d),  (f),  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

§  1001.60  Handler's  value  of  milk  for 
computing  basic  blended  price. 
***** 

(d)  Add  the  amount  obtained  fi'om 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1001.43(g)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1001.44(a)(7)(i) 
through  (iv),  (vii),  and  (viii)  and  the 
corresponding  step  of  §  1001.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 


that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  imder  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  ^e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1001.43(g); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1001.61(e);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  fi’om  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  fi'om 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1001.61  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d),  revising  paragraphs  (a)  and  (d).  and 
adding  new  paragraphs  (c)  and  (e)  to 
read  as  follows; 

§  1001 .61  Partially  regulated  diatributing 
plant  operator’a  value  of  milk  for  computing 
basic  blended  price. 
***** 

(a)  Subtract  from  the  quantity  of  route 
disposition,  except  reconstituted  milk 
products,  distributed  in  the  marketing 
area  by  the  partially  regulated 
distributing  plant  operator  the  quantity 
of  fluid  milk  products  (except 
reconstituted  milk  products  and  those 
described  in  paragraph  (b)  of  this 
section)  received  at  the  plant  during  the 
month  that  is  classified  and  priced  as 
Class  I  milk  or  the  equivalent  thereof 
under  any  marketwide  pool  Federal 
order  and  that  is  not  used  to  offset  route 
disposition  in  any  other  marketing  area. 


and  multiply  the  result  by  the 
applicable  Class  I  price; 

***** 

(c)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  finm 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  fiom  the  partially 
regulated  distributing  plant.  Add  the 
amount  obtained  firom  multiplying  the 
pounds  of  labeled  reconstituted  milk 
included  previously  in  this  paragraph 
by  the  difference  between  the  Class  I 
price  applicable  at  the  location  of  the 
partially  regulated  distributing  plant 
less  $1.00  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  m  price. 

For  any  reconstituted  milk  that  is  not  so 
labeled,  the  Class  I  price  shall  not  be 
reduced  by  $1.00.  Alternatively,  for 
such  disposition,  payments  may  be  ' 
made  to  the  producer-settlement  fund  of 
the  order  regulating  the  producer  milk 
used  to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  tlie  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(d)  Add  the  values  pursuant  to 
paragraphs  (a)  through  (c)  of  this 
section. 

(e)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1001.43(g).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  rmder  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 


(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1001.43(g)  and  §  1001.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1001.44  (a)(ll)  and  the  corresponding 
steps  of  §  1001.44(b),  excluding  such 
skim  mil^  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  firom  an 
unregulated  supply  plant  to  the  extent 
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order  pridiig  a  phuality  of  the  mfOc 
used  to  produce  tibe  nonfluid  mift 
ingredients.  This  payntent  option  shall 
not  apply  if  the  sootce  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  detemuned  by 
the  market  Khninistrator. 

PART  KK)2-MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  Section  1002.15  is  revised  to  read 
as  follows: 

11002.15  RuW  milk  product 

(a)  Exc^  as  provided  in  paragraph 

(b)  of  diis  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfot  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  steribzed, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  fisrmulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1002.18  is  revised  to  read 
as  follows: 

S  1002.18  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1002.20  is  added  imder  the 
undesignated  centerheading  "General 
provisions  and  definitions"  to  read  as  . 
follows: 

i  1002.20  Commercial  food  proeaaaing 
astabllalMaant 

Commercial  food  processing 
"establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 


buHc  fluid  cream  products  are  disposed 
of  that  uses  such  receipts  as  ingre^nts 
in  food  products  and  has  no  disposition 
of  fluid  milk  products  or  fluid  cream 
products  other  than  those  received  in 
consumer-type  packages. 

4.  Section  §  1002.22  is  ammided  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

f  1002.22  Additional  dutiaa  of  the  marhat 
administrator. 

***** 

.  (e)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  another  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §§  1002.40(c)  and 
1002.45  on  the  basis  of  such  report 
(including  any  reclassification  of . 
inventories  of  bulk  concmitrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report 

5.  Section  §  1002.40  is  revised  to  read 
as  follows: 

{ 1002.40  General  classifIcMJon  rulee. 

All  skim  milk  and  butterfat  required 
to  be  reported  by  each  handler  pursuant 
to  §§  1002.30  and  1002.32  shall  be 
classified  each  month  pursuant  to  the 
provisions  of  §§  1002.41  through 
1002.46,  subject  to  the  following 
conditions: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1002.30, 
including  the  pounds.of  skim  milk  and 
butterfat,  respectively,  in  each  class  in 
accordance  with  §§  1002.40  through 
1002.44; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  poimds 
of  skim  milk  used  or  disposed  of  in  such 
product  shall  be  considered  to  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  products  plus 
all  the  water  originally  associated  with 
such  solids;  and 

(c)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  rortion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1002.45.  Any 


remaining  sldm  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  f  1002.45  on  a  pro  rata 
basis,  imless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

6.  Section  1002.41  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

11002.41  ClaasMofutMzaticn. 
***** 

(c)  Class  n  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (d)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (c)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
a  commercial  food  processor  if  the 
market  administrator  is  permitted  to 
audit  the  records  of  the  commercial  food 
processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Crrole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  firozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larser  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  H  product; 

(iv)  Eggnog,  custards,  pudc^gs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  better,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  {)roduct  not  otherwise 
specified  in  this  section. 

(d)  Class  m  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 
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(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
tc)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (c)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (c)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (c)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (c)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (c)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  maricet  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
naving  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (c)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (c)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1002.15'and  the 
fluid  cream  product  definition  pursuant 
to  §  1002.18;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1002.42(a)  to  ^e  receipts  specified  in 
§  1002.42(a)(2)  and  in  shrinkage 
specified  in  §  1002.42(b)  and  (c). 

7.  Section  1002.44  is  amended  by 
revising  the  introductory  text  of 


paragraph  (a),  adding  the  following 
sentence  to  the  text  of  paragraph  (a)(1), 
and  revising  the  introductory  text  of 
paragraph  (d),  to  read  as  follows; 

§1002.44  Tranatan. 
***** 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  horn  a  pool  plant  or  a 
pool  imit  to  another  pool  plant  shall  be 
classified  as  Class  I-A  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the 
following  conditions: 

(!)*•*  yjjg  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products: 
***** 

(d)  Transfers  to  other  nonpool  plants. 
Skim  milk  or  butterfat  transferred  in  the 
following  forms  from  a  pool  plant  or  a 
pool  unit  to  a  nonpool  plant  that  is  not 
an  other  order  plant  or  a  producer- 
handler  plant  shall  be  classified: 
***** 

8.  Section  1002.45  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(6)  and  revising  paragraphs  (a)(7)  and 
(a)(8)(i),  to  read  as  follows: 

§  1002.45  Allocation  of  skim  milk  and 
butterfat  classified. 
***** 

(а)  •  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1002.41(c)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

*  .  *  *  *  * 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1002.41(c)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1002.41(d)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U. 

(8)  *  •  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 


of  an  imconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(6)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1002.40(c)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(5), 
(a)(6)  and  (a)(7)  of  this  section; 
***** 

9.  Section  1002.60  is  amended  by 
revising  paragraph  (d)(2),  redesignating 
paragrapns  (d)(3)  and  (d)(4)  as 
paragraphs  (d)(5)  and  (d)(6),  adding  new 
paragraphs  (d)(3)  and  (d)(4), 
redesignating  paragraph  (e)  as  paragraph 
(f)  and  adding  a  new  paragraph  (e),  to 
read  as  follows: 

f  1002.60  Net  pool  obligation  of  handlers. 
***** 

(d)  *  *  * 

(2)  Multiply  the  pounds  of  skim  milk 
and  butterfat  in  receipts  of  nonfluid 
milk  products  subtrarted  from  Class  I-A 
pursuant  to  §  1002.45(a)(8)(i)  and  the 
corresponding  step  of  §  1002.45(b)  and 
the  pounds  of  skim  milk  and  butterfat 
specified  in  §  1002.44(d)(3)(vii)  by  the 
difference  between  the  Class  I-A  and 
Class  III  prices,  each  adjusted  by  the 
applicable  differential  pursuant  to 

§  1002.52; 

(3)  Multiply  the  pounds  of  skim  milk 
and  butterfat  in  receipts  of  nonfluid 
milk  products  assigned  to  Class  1 
pursuant  to  §  1002.40(c)  by  the 
difference  between  the  Class  I  price  less 
$1.00  (but  not  to  be  less  than  the  Class 
III  price)  and  the  Class  in  price,  both 
adjusted  by  the  applicable  differential 
pursuant  to  §  1002.52.  Alternatively,  the 
handler  may,  with  respect  to  such 
receipts  of  nonfluid  milk  products 
processed  from  producer  milk  regulated 
under  another  Federal  order,  elect  to 
make  payment  to  the  producer- 
settlement  fund  of  the  other  order  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  products  were  processed  (but  not 
to  be  less  than  the  Class  in  price)  and 
the  Class  in  price.  This  payment  option 
shall  apply  only  if  a  majority  of  the  total 
milk  received  at  the  plant  that  processed 
the  nonfluid  milk  products  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  products. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  milk  products 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator; 

(4)  Multiply  the  quantity  of  skim  milk 
and  butterfat  in  receipts  of  concentrated 
fluid  milk  products  from  plants  other 
than  those  defined  in  §  1002.8(b)  or  (d) 
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or  as  a  producer-handler  and  which  are 
assigned  to  Class  I  pursuant  to 
§  1002.40(c)  or  which  are  subtracted 
from  Class  I-A  pursuant  to  / 

§  1002.45(aK8)(i)  and  the  corresponding 
step  of  $  1002.45(b}  by  the  Class  I  price, 
adjusted  by  the  applicable  differential 
pursuant  to  §  1002.52. 
***** 

(e)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  horn 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

***** 

10.  Section  1002.61  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read 
as  follows: 

§  1002.61  Computation  of  the  unifonn 
price. 

***** 

(g)  Subtract  an  amount  equal  to  not 
less  than  8  cents  nor  more  than  9  cents 
per  hundredweight  of  pool  milk  and 
receipts  of  concentrated  fluid  milk 
products  for  which  a  piayment 
obligation  is  computed  pursuant  to 

§  1002.60(dK4)  to  provide  against  the 
contingency  of  errors  in  reports  and 
payments  or  of  delinquencies  in 
parents  by  handlers;  and 

(h)  Divide  the  result  obtained  in 
paragraph  (g)  of  this  section  by  the  total 
pounds  of  pool  milk  delivered  by  dairy 
farmers  and  the  total  pounds  of 
concentrated  fluid  milk  products  for 
which  a  payment  obligation  is 
computed  pursuant  to  §  1002.60(d)(4). 
The  result  shall  be  known  as  the 
unifnm  price. 

11.  Section  1002.74  is  amended  by 
deleting  the  word  “and”  at  the  end  of 
paragraph  (a)(1),  replacing  the  period  at 
the  end  of  paragraph  (a)(2)  with  a  semi¬ 
colon,  and  adding  a  new  paragrapdi 

(a)(3)  to  read  as  follows: 

S  1002.74  Handtor’a  pool  debit  or  credit 
***** 

(a)  •  *  * 

(3)  Multiply  the  quantity  of 
concentrated  fluid  milk  products  for 
which  a  payment  obligation  is 
computed  pursuant  to  §  10Q2.60(d)(4)  by 
the  uniform  price. 
***** 


12.  Secticm  1002.85  is  amended  by 
changing  the  reference  "$  1002.60(d)(2)” 
to  “§  1002.60(d)(2),  (dK3)  and  (d)(4)". 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  Section  1004.15  is  revised  to  read 
as  follows: 

§1004.15  Fluid  mMi  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfot  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  pHtxhict  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  anckwhey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  pro^ct  of  the 
same  nature  and  butterfot  content. 

2.  Section  1004.16  is  revised  to  read 
as  follows: 

§  1004.16  Rukt  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containii^  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1004.22  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows: 

§  1 004.22  Commercial  food  proceaaing 
eatablishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  h^  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 


other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commmdal  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1004.12, 1004.13,  and 
1004.41. 

4.  Section  1004.40  paragraphs  (b)  and 

(c)  are  revised  to  read  as  follows: 

1 1004.40  Ciaaaea  of  utilization. 
***** 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  fcnin  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  Cat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pmt  cheese,  Crrole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  fmm; 

(iii)  Aerated  cream,  Ircnen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscriit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  seeled  containors; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distributicm  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 
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(c)  Class  in  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
tlie  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1004.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1004.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1004.41(a)  to  the  ref»ipts  specified  in 


§  1004.41(a)(2)  and  in  shrinkage 
specified  in  §  1004.41(b)  and  (c). 
***** 

5.  Section  1004.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

§1004.42  Ciaasificationoftranafarsand 
diversiona. 

***** 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1004.43  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  1004.43  General  classification  rules. 
***** 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Gass  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  imder  §  1004.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1004.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1004.44  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(6)  and  revising  paragraphs  (a)(7)  and 
(a)(8)(i),  to  read  as  follows: 


f  1004.44  CtasaWcadon  of  produoor  milk. 

*  •  •  *  • 

(а)  *  *  * 

(б)  Subtract  from  the  remaining 
poxmds  of  skim  milk  in  Class  II  the 
pormds  of  skim  milk  in  products 
specified  in  §  1004.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pormds  of  skim  milk 
remaining  in  Class  IL  *  *  * 
***** 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  somce 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1004.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1004.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(8)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(6)  of  this 
section  applies,  packag^  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1004.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(5), 
(a)(6)  and  (a)(7)  of  this  section; 
***** 

8.  Section  1004.45  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1004.45  Market  administrator’s  reports 
snd  announcements  concerning 
classification. 

***** 

(c)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1004.43(e)  and 
§  1004.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1004.60  is  amended  by 
revising  paragraphs  (f)  and  (h).  and 
adding  new  paragraphs  (1),  (m)  and  (n) 
to  read  as  follows: 
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f  1004.60  Handlw^s  value  of  milk  for 
computing  uniform  price. 

«  •  •  •  ♦ 

(f)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  assigned  to 
Class  I  pursuant  to  §  1004.43(e)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1004.44(a)(8)(i)  through 
(iv).  and  the  corresponding  step  of 
§  1004.44(b).  excluding  receipts  of  bulk 
fluid  cream  products  from  another  order 
plant  and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  other  order 
plants  and  unregulated  supply  plants, 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month’s  Class  I- 
Class  III  price  difference; 
***** 

(h)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1004.43(e)  and  §  1004.44(a)(B)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1004.44(a)(12)  and  the  corresponding 
steps  of  §  1004.44(b),  excluding  such 
hundredweight  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  quantity  disposed  of  to  such 
plant  by  handlers  fully  regulated  by  any 
Federal  order  is  classified  and  priced  as 
Class  I  milk  and  is  not  used  as  an  offset 
for  any  other  payment  obligation  under 
any  order,  applicable  at  the  location  of 
the  nearest  unregulated  supply  plants 
from  which  an  equivalent  volume  was 
received  at  the  current  month’s  Class  I- 
Class  III  price  difference; 
***** 

(l)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  ^e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1004.43(e); 

(m)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1004.76(b)(5)  or  (c);  and 

(n)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  frt>m  any  inventory 


reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  frt>m 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1004.74  is  amended  by 
removing  paragraph  (a)(2)(iii)  and 
redesignating  paragraphs  (a)(2)(iv)  and 
(a)(2)(v)  as  paragraphs  (a)(2)(iii)  and 
(a)(2)(iv)  respectively. 

11.  Section  1004.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  1004.76  Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

***** 

(b)  *  •  * 

(3)  Deduct  the  quantity  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  on  routes  in  the 
marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price,  subtract  its  value  at  the 
uniform  price  computed  pursuant  to 
§  1004.62,  and  add  for  the  quantity  of 
labeled  reconstituted  skim  milk 
specified  in  paragraph  (b)(3)  of  this 
section  its  value  computed  at  the  Class 
I  price  less  $1.00  (but  not  to  be  less  than 
the  Class  III  price)  and  the  value  of  such 
milk  at  the  Class  111  price  (except  that 
the  Class  1  price  and  the  uniform  price 
shall  be  adjusted  for  the  location  of  the 
nonpool  plant  and  shall  not  be  less  than 
the  Class  III  price).  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  ni  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 


the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  caimot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ing^ients  assigned  to 
Class  I  use  under  §  1004.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  ni  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1004.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1004.85  Aaaeaament  for  order 
administration. 

***** 

(a)  Each  handler  (excluding  a 
cooperative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1004.9(c),  and  a 
cooperative  association  as  the  operator 
of  a  pool  plant  with  respect  to  milk 
transferred  in  bulk  to  a  pool  plant)  with 
respect  to  the  handler’s  receipts  of 
producer  milk  (including  su(^  handler’s 
own-farm  production,  milk  received 
from  a  cooperative  association  pursuant 
to  §  1004.9(c),  and  milk  transferred  in 
bulk  from  a  pool  plant  owned  and 
operated  by  a  cooperative  association) 
and  receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  1004.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1004.44(a)(8)  and  (a)(12)  and  the 
corresponding  step  of  §  1004.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1004.60(f)  and  (h); 
***** 

PART  1005-MILK  IN  THE  CAROUNA 
MARKETING  AREA 

1.  Section  1005.15  is  revised  to  read 
as  follows: 
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§1005.15  Fluid  mlik  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  emd  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1005.16  is  revised  to  read 
as  follows: 

§  1005.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  Section  1005.19  is  revised  to  read 
as  follows: 

i  1005.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1005.13, 1005.41  and 
1005.53. 

4.  Section  1005.40  is  revised  to  read 
as  follows: 


§  1 005.40  Claeses  of  utilization. 

Except  as  provided  in  §  1005.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1005.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  11  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  hulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  1; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
induding  sweetened  condensed  milk,  to 


be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  ni  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
t)rpe  package;  and 

12)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handier  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
dispKising  handler  that  are  spedfi^  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  v^cular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  sldm  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1005.15  and  the 
fluid  cream  product  definition  pursuant 
to$10(».16;and 
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(7)  In  shrinkage  assigned  pursuant  to 
§  1005.41(a)  to  &e  receipts  specified  in 
§  1005.41(a)(2)  and  in  s^nkage 
specified  in  §  1005.41(b)  and  (c). 

5.  Section  1005.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

S  1005.42  Classification  of  transfara  and 
divafsions. 

•  *  «  •  * 

(a)*  •  • 

(!)*••  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  *  *  •  * 

(d)  •  *  * 

(2)  *  *  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  fit)m  pool  plants  and 
other  Older  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  fi'om  pool 
plants  and  other  order  plants  shall  Ira 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  11  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  •  •  •  * 

6.  Section  1005.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1005.43  General  classification  rules. 

<»*•«* 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1005.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1005.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1005.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 


(a)(9),  and  by  changing  the  reference 
“(a)(2)*'  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)’’,  to  read 
as  follows: 

S 1 005.44  Classification  of  producer  milk. 
***** 

(а) *  •  * 

(2)  Subtract  fi-om  the  total  pounds  of 
skim  milk  in  Class  I  the  poimds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1005.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  poimds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(б)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1005.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1005.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)*  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1005.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 


skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1005.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1005.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 005.45  Market  administrator ’e  reports 
and  announcements  concerning 
claaeification.v 
***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  monUi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1005.43(d)  and 
§  1005.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1005.53  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  1005.53  Plant  location  adjuatmenta  for 
handlera. 

***** 

(b)«  .  * 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1005.44(a)(12)  and  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 
***** 

10.  Section  1005.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

§  1 005.60  Handler's  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1005.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1005.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1005.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
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milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

•  *  *  «  * 

(f)  Add  the  amoimt  obtained  &om 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1005.43(d)  and  §  1005.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1005.44(a)(ll)  and  the  corresponding 
steps  of  §  1005.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  imder  any 
Federal  milk  order  is  classiHed  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1005.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1005.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1005.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


§  1005.76  Payments  by  handler  operating 
a  partially  regulated  diatributing  plant 
***** 

(a)*  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  Aonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1005.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  Ira  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 


to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1005.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

i  1 005.85  Assessment  for  order 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1005.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1005.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1005.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1005.60(d)  and  (f);  and 
***** 

PART  100&-MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

1.  Section  1006.15  is  revised  to  read 
as  follows: 

§  1006.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Pleiin  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1006.16  is  revised  to  read 
as  follows: 
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1 100S.16  RuW  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1006.21  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows: 

§  1006.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1006.13, 1006.41  and 
1006.52. 

4.  Section  1006.40  is  revised  to  read 
as  follows: 

11006.40  Ctaasas  of  utilization. 

Except  as  provided  in  §  1006.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handier  pursuant  to 
§  1006.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  ^m  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  cf 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
ail  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  piquet  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrat(»r  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 


establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  firozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  fo^s  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded  or  grated  and  are  not 
included  in  paragraph.  (b)(4)(i)  of  this 
section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  spedfi^  in 


paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
imder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator: 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1006.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1006.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1006.41(a)  to  &e  receipts  specified  in 
§  1006.41(a)(2)  and  in  shrinkage 
specified  in  §  1006.41  (b)  and  (c). 

5.  Section  1006.42  is  revised  to  read 
as  follows: 

f  1006.42  Classification  of  tranafera  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  dassification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat.  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1006.44(a)(12)  and  the  corresponding 
step  of  §  1006.44(b).  The  amount  of  skfrn 
milk  or  butterfat  dassified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-pmt  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1006.44(a)(7) 
or  the  corresponding  step  of 

§  1006.44(b),  the  skim  milk  or  butterfat 
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so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1006.44(a)(ll) 
or  (a)(12)  or  ^e  corresponding  steps  of 
§  1006.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transierred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(1),  (b)(2).  or 
(b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  n  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I.  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 


allocated  to  the  other  classes  shall  be 
classified  as  Class  m  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1006.40. 

(c)  Transfers  to  producer-handlers 
and  to  exempt  distributing  plants.  Skim 
milk  or  butterfat  in  the  following  forms 
that  is  transferred  from  a  pool  plant  to 

a  producer-htmdler  under  this  or  any 
other  Federal  order  or  to  an  exempt 
distributing  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  m,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant,  an 
exempt  distributing  plant,  or  a 
producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  'The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1006.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 


plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
imassigned  receipts  of  packag^  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  \mder  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence; 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  'onassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  sucn  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  con-stitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  frnm  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  HI  utilization  at  such 
nonpool  plant; 

(vii)  R^ipts  of  bulk  fluid  cream 
pr^ucts  at  the  nonpool  plant  from  pool 
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plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

6.  Section  1006.43  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c)  and  (d),  to  read  as 
follows: 

§  1006.43  General  classification  rules. 

•  *  •  •  * 

(a)  Each  month,  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors, 
the  reports  submitted  by  each  handler 
pursuant  to  §  1006.30  and  compute  the 
total  pounds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  at  each  pool 
plant. 

•  •  •  •  * 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1006.9(b)  or 
(c)  shall  be  determined  separately  bom 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  1  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1006.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1006.44  on  a  pro  rata 
basis,  unless  a  speciBc  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1006.44  is  revised  to  read 
as  follows: 

§  1006.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classiGcation  of  producer  milk  of  each 
handler  describe  in  §  1006.9(a)  for  each 
of  the  handler’s  pool  plants  separately 
and  of  each^iandler  described  in 
§  1006.9(b)  and  (c)  by  allocating  the 
handler’s  receipts  of  skim  milk  and 


butterfat  to  such  handler’s  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  bom  the  total  poimds  of 
skim  milk  in  Class  m  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1006.41(b); 

(2)  Subbact  bom  the  total  poimds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  flriid  milk 
products  bom  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  PackagM  fluid  milk  pr^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subbact  bom  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  bom  an  other 
order  plant,  except  that  to  be  subbacted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remciinder  of  such 
receipts. 

(4)  Subbact  bom  the  pounds  of  skim 
milk  in  Class  U  the  pounds  of  skim  milk 
in  products  specified  in  §  1006.40(b)(1) 
that  were  received  in  packaged  form 
bom  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subbact  bom  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1006.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  U.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  (a)(5)  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(6)  Subbact  bom  tlie  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcenbated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 


specified  in  §  1006.40(b),  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 
§  1006.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n; 

(7)  Subtract  in  the  order  specified 
below  bom  the  pounds  of  sidm  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  imconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1006.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
bom  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
bom  a  producer-handler  as  defined 
imder  this  or  any  other  Federal  milk 
order  and  bom  an  exempt  disbibuting 
plant; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  bom  an  unregulated 
supply  plant  that  were  not  subbacted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  bom  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  s^m  milk  is 
allocated  to  Class  I  at  the  bansferor- 
plant. 

(8)  Subbact  in  the  order  specified 
below  bom  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  m,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  bom  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  secfion  for 
which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  11  and  Class  in 
combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  bom  an 
unregulated  supply  plant  that  were  not 
subbacted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v).  and  (a)(8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)(A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
bom  Class  n  and  Class  in  combined 
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exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amoimt  equal  to  such 
excess  quantity  to  be  subtracted,  cmd  the 
pounds  of  sldm  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amoimt: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  poimds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section:  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  unconcentrated  fluid 
milk  products  transferred  or  diverted  to 
such  plant  and  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  if  Class  II  or  Class  III 
classification  is  requested  by  the 
operator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  II  and 
Class  III  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1006.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  ni  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 


(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  m  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  in  combined  being 
subtracted  first  from  Class  in  and  then 
from  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)(i)  and  (ii)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  n  and  Class  m 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  poimds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk  * 
to  be  subtracted  from  Class  I  pursuant 

to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available: 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 


skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)(ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  n  and  Class  in 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  HI  combined  being 
subtracted  first  from  Class  IH  and  then 
from  Class  n,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1006.45(a):  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  ni  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Qass  n  and  Class  in  at  all 
such  plants,  the  poimds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  U  and  Class  m  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  IB 
combined  shall  be  increased  (increasing 
as  necessary  Class  HI  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
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computations  pursuant  to  paragraph 

(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available: 

(13)  Subtract  horn  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classiflcation  of  such  products  pursuant 
to  §  1006.42(a):  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  horn  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
overage: 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section:  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 

(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

8.  Section  1006.45  is  amended  by 
changing  the  reference  “§  1006.44(a)(9)” 
to  ”§  1006.44(a)(12)"  in  paragraph  (a) 
and  revising  paragraph  (b)  to  read  as 
follows: 

S  1006.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

*  •  •  •  * 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1006.43(d)  and 
§  1006.44  on  the  basis  of  such  report, 
(including  any  reclassiflcation  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 


change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

***** 

9.  Section  1006.50  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows; 

§  1 006.50  CtaM  prices. 

*  •  •  •  * 

(c)  Class  m  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

10.  Section  1006.60  is  revised  to  read 
as  follows: 

§1006.60  Handler's  value  of  milk  for 
computing  the  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler’s  pool 
plants  and  of  each  handler  described  in 
§  1006(b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1006.44(a)  by  the 
applicable  class  prices  and  add  the 
resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1006.44(a)(14)  and  the  corresponding 
step  of  §  1006.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1006.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
II  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  II  pursuant  to 

§  1006.44(a)(9)  and  the  corresponding 
step  of  §  1006.44(b): 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  piu^uant  to 
§  1006.43(d)  and  the  himdredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1006.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1006.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  diflerence  between  the 
Class  I  price  applicable  at  the  location 


of  the  transferor-plant  and  the  Class  m 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1006.44(a)(7)(v)  and  (vi) 
and  the  corresponding  step  of 
§  1006.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1006.43(d)  and  §  1006.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  firom  Class  I  pursuant  to 
§  1006.44(a)(ll)  and  the  corresponding 
steps  of  §  1006.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plemt  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gl  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  ^an 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1006.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1006.76(b)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1006.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows:  §  1006.76  Payments  by  a 
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handler  operating  a  partially  regulated 
distributing  plant. 

***** 

(b)  *  *  * 

(3)  Deduct  from  any  remainder  the 
poimds  of  reconstituted  milk  made  from 
nonfluid  milk  products,  and  milk  or 
skim  milk  contained  in  receipts  from 
producer-handlers  and  exempt  plants 
defined  in  any  order,  which  are  then 
disposed  of  as  route  disposition  in  the 
marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amoimt  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
imder  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingi^ients  assigned  to 
Class  I  use  vmder  §  1006.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
diflerence  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 


and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1006.85  is  amended  hy 
revising  paragraph  (b)  to  read  as  follows: 

S  1006.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1006.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1006.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1006.44Co), 
except  such  other  soiuoe  milk  that  is 
excluded  fiom  the  computations 
pursuant  to  §  1006.60(d)  and  (f);  and 
***** 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

1.  Section  1007.15  is  revised  to  read 
as  follows: 

§1007.15  Fluid  miik  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 


quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1007.16  is  revised  to  read 
as  follows: 

§  1007.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1007.21  is  added  under  the 
xmdesignated  center  heading 
“Definitions”  to  read  as  follows: 

f  1007.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1007.13, 1007.41  and 
1007.52. 

4.  Section  1007.40  is  revised  to  read 
as  follows: 

§  1007.40  Classes  of  utilization. 

Except  as  provided  in  §  1007.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1007.30  shall  he  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  padmged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accoimted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
buUc  concentrate  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 
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(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
inf^ant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specifled  in  this  section. 

(c)  Class  HI  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded  or  grated  and  are  not 
included  in  paragraph  (b)(4)(i)  of  this 
section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specifled  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specifled  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 


section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specifled  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specifled  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specifled  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator: 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specifled  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1007.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1007.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1007.41(a)  to  ^e  receipts  specified  in 
§  1007.41(a)(2)  and  in  shrinkage 
specified  in  §  1007.41(b)  and  (c). 

5.  Section  1007.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

§  1 007.42  Classification  of  transfers  and 
diversions. 

*  •  •  *  * 

(a)  *  *  * 

(1)  *  *  *  The  amoimt  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  treinsfers  of 
concentrated  fluid  milk  products: 
***** 

(d)  •  *  * 

(2)  *  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 


utilization,  then  to  Class  II  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  1m 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  HI  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1007.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

1 1007.43  General  claeaHication  ruiea. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1007.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1007.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such , 
receipts  is  established  by  the  handler. 

7.  Section  1007.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v).  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”,  to  read 
as  follows: 

f  1007.44  Classification  of  producer  milk. 
***** 

(a)*  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  pri^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 
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(5)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1007.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(6)  Subtract  firom  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1007.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  111  milk  pursuant  to 

§  1007.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7) *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1007.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1007.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1007.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1 007.45  Market  admkiiatrator’a  reports 
and  announcements  concerning 
claeaHicatioru 
***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1007.43(d)  and 
§  1007.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to  ' 


correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1007.60  is  amended  by 
revising  paragraphs  (d),  (f),  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

11007.60  HmkNw's  vMim  of  milk  for 
compu^g  uniform  pdc^ 

(d)  Add  the  amount  obtained  from 
multiplying  the  difierence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1007.43(d)  and  the  himdredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  $  1007.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1007.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1007.43(d)  and  §  1007.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1007.44(a)(ll)  and  the  corresponding 
steps  of  §  1007.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
imregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  frtim  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 

lant  and  the  Class  in  price)  by  ^e 
imdredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1007.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order 

§  1007.76(a)(5)  or  (c);  and 


(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  firom  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1007.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1007.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant. 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are.made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  firom  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  bum 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  ni  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingrements 
used  in  reconstituted  fluid  milk 
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products  cannot  be  determined  by  the 
market  administrator. 

•  •  •  *  • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ing^ients  assigned  to 
Class  I  use  under  §  1007.43(d). 

Payments  may  be  made  to  the  producer^ 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  imder  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  less  than  the  Class  m  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1007.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1007.85  Assessment  for  order 
administration. 

•  •  *  •  • 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  1007.43(d)  and  other 
sotirce  milk  allocated  to  Class  I  pursuant 
to  §  1007.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1007.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1007.60  (d)  and  (f);  and 
•  •  •  «  • 

PART  101  l-MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  Section  1011.15  is  revised  to  read 
as  follows: 

f  1011.15  Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 


nonfat  milk  solids,  steriUzed, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  natxue  and  butterfat  content. 

2.  Section  1011.16  is  revised  to  read 
as  follows: 

§  1011.16  Ruid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frt)zen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  0  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  Section  1011.19  is  revised  to  read 
as  follows: 

11011.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1011.13, 1011.41  and 
1011.52. 

4.  Section  1011.40  is  revised  to  read 
as  follows: 

{1011.40  Ciasses  of  utilization. 

Except  as  provided  in  §  1011.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1011.30  ^all  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  padmged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 


(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
buUc  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  fc^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  pmrpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I: 

(4)  Used  to  nroduce: 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use: 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form: 

(iii)  Aerated  cream,  fr'ozen  cream,  sour 
cream  and  soiur  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product: 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products: 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  metary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  fb^s  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products:  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  lU  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfrit  and  butteroil: 
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(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specihed  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  %  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
-products  specified  in  paragraph  (b)(1)  of 

this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1011.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1011.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1011.41(a)  to  the  receipts  specified  in 
§  1011.41(a)(2)  and  in  shrinkage 
specified  in  §  1011.41(b)  and  (c). 

5.  Section  1011.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 


S  1011.42  Classification  of  transfers  and 
diversions. 

***** 

(a)*  *  * 

(1)  *  •  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)*  *  * 

(2) *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  ^t  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1011.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§1011 .43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1011.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1011.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1011.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i),  and 
(a)(9),  and  by  changing  the  reference 
’‘(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”,  to  read 
as  follows: 

§  1 01 1 .44  Classification  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  poimds  of 
skim  milk  in  Class  I  the  poimds  of  skim 
milk  in: 


(i)  Receipts  of  packaged  fluid  milk 
products  ^m  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  dispos^  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  ofiset  for  any  other 
payment  obligation  imder  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  ^e  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1011.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1011.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1011.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7) *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  soiut:e  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1011.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1011.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1011.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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{1011.45  Market  adminlatrator's  reports 
and  announcements  concerning 
classification. 

•  *  •  •  • 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  bom  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1011.43(d)  and 
§  1011.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1011.52  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

i  101 1 .52  Plant  location  adiustments  for 
handlers. 

***** 

(b)*  *  * 

(1)  Subtract  bom  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1011.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  bom 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 
***** 

10.  Section  1011.60  is  amended  by 
revising  pcuagraphs  (d),  (0  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

§1011.60  Handler's  value  of  milk  for 
computing  uniform  price. 

***** 

(d)  Add  the  amount  obtained  bom 
multiplying  the  difierence  between  the 
Class  1  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1011.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  1  pursuant  to  §  1011.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1011.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  bom  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  bom  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  bom 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  bom  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 


in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1011.43(d)  and  §  1011.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfot 
subtracted  bom  Class  I  pursuant  to 
§  1011.44(a)(ll)  and  the  corresponding 
steps  of  §  1011.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  bom  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
oblieation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  bom  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difierence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
lant  and  the  Class  ni  price)  by  ^e 
undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1011.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1011.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  anyjclass  price 
change  bom  the  previous  month  that 
results  bom  any  inventory 
reclassification  of  bulk  concenbated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concenbated 
fluid  milk  products  were  made  bom 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Secbon  1011.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  1 01 1 .76  Payment*  by  handler  operating 
a  partially  regulated  distributing  plant 

***** 

(a)*  *  * 

(3)  Subbact  the  pounds  of 
reconstituted  milk  that  are  made  bom 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  bom  the  partially 
regulated  distributing  plant; 
***** 


(5)  Add  the  amount  obtained  bom 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  disbibuting  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingre^ents 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  disbibuting  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  101 1.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  imder  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  less  than  the  Class  ni  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingre^ents  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1011.85  is  amended  by 
revising  paragraph  ^c)  to  read  as  follows- 
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§1011.85  Assessment  for  order 
edminlstrsdon. 

•  •  *  *  * 

(c)  Receipts  of  concentrated  fhiid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  101  J.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1011.44(a)(7)  and  (aKll)  and  the 
corresponding  steps  of  §  1011.44(b), 
except  such  other  source  milk  that  is 
excluded  horn  the  computations 
pursuant  to  §  1011.60(d)  and  (f);  and 


PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

1.  Section  1012.15  is  revised  to  read 
as  follows: 

§1012.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Sudt  products 
include,  but  are  net  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  padtaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  miUc  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  luimodified  product  of  the 
same  nature  and  butterfat  content 

2.  Section  1Q12.16  is  revised  to  reed 
as  follows: 

§  1012.16  Ruld  cream  product 

Fluid  cream  product  means  cream 
(otlier  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1012.20  is  added  under  the 
undesignated  centerheading 
"Definitions”  to  read  as  follows: 


§1012.20  Commereiai  food  prooenlng 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  at  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  product’  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  h^  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisirms  in  §§1012.13, 1012.41  and 
1012.52. 

4.  Section  1012.40  is  revised  to  read 
as  follows: 

§  1012.40  Clasaaa  of  utttlzation. 

Except  as  provided  in  §  1012.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1012.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  n milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonrailk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrate  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  fc^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  fm  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  fonn  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
ba^s),  frozen  desserts,  and  frozen 


dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  firozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product: 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  Aetary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4){i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
im^r  this  para^aph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  mari;et 
administrator  so  requires,  the  handler 
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must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
piquets  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  fi-om  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1012.15  and  the 
fluid  cream  product  definition  piirsuant 
to  §1012.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1012.41(a)  to  the  receipts  specified  in 
§  1012.41(a)(2)  and  in  shrinkage 
specified  in  §  1012.41  (b)  and  (c). 

5.  Section  1012.42  is  revised  to  read 
as  follows: 

§  1012.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amoimt  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1012.44(a)(12)  and  the  corresponding 
step  of  §  1012.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1012.44(a)(7) 
or  the  corresponding  step  of 

§  1012.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1012.44(a)(ll) 
or  (a)(12)  or  ^e  corresponding  steps  of 

§  1012.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 


be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(l)>  (b)(2),  or 
(b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  imder  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  n  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  tc  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1012.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 


or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  m,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1012.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  hulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 
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(O)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packag)^  fluid  milk  products  from 
the  nonpKX}]  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  bom  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  non  pool  plant  from 
pool  ^ants;  and 

(B)  no  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  1 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extmit  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant’s  receipts 
from  dairy  fanners  who  the  maiket 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(Bj  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  maiket  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assi^ed,  pro 
rata  among  such  plants,  to  the  extent 
possible  flrst  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  ^ 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  detmmlning  the  nonpool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  flidd  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  undw  any  Federal  milk 
order  shall  be  daarified  on  flie  basis  of 


the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

6.  Section  1012.43  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c)  and  (d),  to  read  as 
follows: 

§1012.43  General  ctassWIceUon  rulee. 

*  •  *  *  • 

(a)  Each  month,  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors, 
the  reports  submitted  by  each  handler 
pursuant  to  §  1012.30  and  compute  the 
total  potmds  of  skim  milk  and  butteifat, 
respectively,  in  each  class  at  each  pool 
plant 

***** 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1012.9  (b)  or 
(c)  shall  be  determined  separately  ^m 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1012.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1012.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1012.44  is  revised  to  read 
as  follows: 

§1012.44  Ctasaification  of  producer  mRk. 

For  each  month  the  maiket 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1012.9(a)  for  each 
of  the  handler’s  pool  plants  separately 
and  of  each  handler  described  in 
§  1012.9  (b)  and  (c)  by  allocating  the 
handler’s  receipts  of  skim  milk  and 
butterfat  to  such  handler’s  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  IH  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

S  1012.41(b); 

(2)  Subtract  from  the  total  poimds  of 
skim  milk  in  Class  I  the  pounds  of  sldm 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extmt  that  an  equivalent 


amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
vmder  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offret  for  any  other 
parent  obligation  imder  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  frtun  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  fmm  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  par^r^h  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  m  milk,  the  lesser  of 
the  poimds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  poimds  of  skim 
milk  in  Class  n  the  pounds  of  skim  milk 
in  products  specific  in  §  1012.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  n  the 
poimds  of  skim  milk  in  products 
specified  in  §  1012.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  poimds  of  skim  milk 
remaining  in  Class  n.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  (a)(5)  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to.  any  product 
specified  in  §  1012.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1012.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II;  and 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  sl^  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
presets  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
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of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1012.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  prc^ucts 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  diis  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  imder  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

U)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)(A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  U  and  Class  in  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amovmt  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amoimt.  In  such 
case,  the  poimds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 


the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a  .  . 
like  amount: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  alrave  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  unconcentrated  fluid 
milk  products  transferred  or  diverted  to 
such  plant  and  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  if  Class  U  or  Class  III 
classification  is  requested  by  the 
operator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  fl  and 
Class  in  combined; 

(9)  Subtract  from  the  poimds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1012.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragr^h  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  Ifl  combined  being 
subtracted  first  from  Class  m  and  then 
from  Class  II,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 


an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  oflset 
by  transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  11  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  EQ  and 
then  Class  U  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  pltmt  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  ni  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plemt  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
para^aphs  (a)(12)  (ii).  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  III 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  m  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  with  respect  to  whichever 
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of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk; 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1012.45(a):  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  me 
computations  pursuant  to  paragraph 

(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  ni  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amoimt  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
poimds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount:  and 

(iv)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  sldm  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pmmds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be  - 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  U  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 


like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available: 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1012.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  poimds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  IH.  Any 
amoimt  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

8.  Section  1012.45  is  amended  by 
changing  the  reference  “§  1012.44(a)(9)” 
to  “§  1012.44(a)(12)”  in  paragraph  (a) 
and  revising  paragraph  (b)  to  read  as 
follows: 

§101 2.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1012.43(d)  and 

§  1012.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1012.50  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  1012.50  Clast  prices. 
***** 

(c)  Class  HI  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

9.  Section  1012.60  is  revised  to  read 
as  follows: 


§1012.60  Handler’s  value  of  milk  for 
computing  the  uniform  price. 

For  the  purpose  of  computing  the 
imiform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler’s  pool 
plants  and  of  each  handler  described  in 
§  1012.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1012.44(c)  by  the 
applicable  class  prices  and  add  the 
resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  fixim  each  class  pursuant  to 
§  1012.44(a)(14)  and  the  corresponding 
step  of  §  1012.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1012.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  frnm 
multiplying  the  diflerence  between  the 
Class  ni  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
II  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  end  butterfat  subtracted  frnm 
Class  I  and  Class  II  pursuant  to 

§  1012.44(a)(9)  and  the  corresponding 
step  of  §  1012.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  diflerence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1012.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1012.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1012.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  m 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1012.44(a)(7)(v)  and  (vi) 
and  the  corresponding  step  of 

§  1012.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  fixim  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1012.43(d)  and  §  1012.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
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subtracted  from  Class  I  piirsuant  to 
§  1012.44(a)(ll)  and  the  corresponding 
steps  of  §  1012.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difl^erence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
lant  and  the  Class  m  price)  hy  ^e 
undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1012.43(d); 

(h)  Exclude,  for  pricing  purposes 
imder  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1012.76(b)(5)  or  (c);  and 

(i)  For  {X)ol  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1012.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

1 1 01 2.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(b)*  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant  and  milk  or 
skim  milk  contained  in  receipts  from 
producer-handlers  and  exempt  plants 
defined  in  any  order  disposed  of  as 
route  disposition  in  the  marketing  area; 
***** 


(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Qass  III 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  imder  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk' 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1012.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  1^  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  hind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 


11.  Section  1012.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

{ 1012.85  Auessment  for  order 
administration. 

*  *  *  *  *  * 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  1012.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1012.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  $  1012.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1012.60  (d)  and  (f);  and 
***** 

PART  1013— MILK  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

1.  Section  1013.15  is  revised  to  read 
as  follows: 

i  1013.15  Ruld  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultiir^,  modified  v)dth  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  conteuners,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1013.16  is  revised  to  read 
as  follows; 

1 1013.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plakic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
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with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1013.20  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows; 

§  1 01 3.20  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1013.13, 1013  41  and 
1013.52. 

4.  Section  1013.40  is  revised  to  read 
as  follows: 

§  1 01 3.40  Classes  of  utilization. 

Except  as  provided  in  §  1013.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1013.30  shall  be  classified  as  follows: 

(a)  Class  /  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat. 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  11  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 


cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce; 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package; and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 


disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1013.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1013.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1013.41(a)  to  &e  receipts  specified  in 
§  1013.41(a)(2)  and  in  s^nkage 
specified  in  §  1013.41  (b)  and  (c). 

5.  Section  1013.42  is  revised  to  read 
as  follows: 

§  1 01 3.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1013.44(a)(12)  and  the  corresponding 
step  of  §  1013.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1013.44(a)(7] 
or  the  corresponding  step  of 

§  1013.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 


12704 


Federal  Register  /  Vol.  58,  No.  42  /  Friday,  March  5,  1993  /  Proposed  Rules 


be  allocated  pursuant  to  §  1013.44 

(a] (ll)  or  (a)(12)  or  the  corresponding 
steps  of  $  1013.44(b),  the  skim  milk  or 
butterfat  so  transfer^,  up  to  the  total 
of  the  skim  milk  and  butterfat, 
respectively,  in  such  receipts  of  other 
source  milk,  shall  not  be  classified  as 
Class  I  milk  to  a  greater  extent  than 
would  be  the  case  if  the  other  source 
milk  had  been  received  at  the  transferee- 
plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat. 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(1),  (b)(2),  or 

(b) (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  imder  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  imder  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  m  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order. 


classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1013.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 
or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  ni,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  firom  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  M 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1013  30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  fit>m  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereimder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 


(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
firom  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
imassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  imassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  firom  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  frum 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  firom  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plmt’s  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  soiurces  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  imassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  ainong  such  plants,  to  the  extent 
possible  ^t  to  any  remaining  Qass  1 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  firom  pool 
plants  and  other  order  plants  shall  ^ 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  IQ  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
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(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
hilly  regulated  imder  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

6.  Section  1013.43  is  amended  by 
adding  new  paragraphs  (c)  and  (d),  to 
read  as  follows: 

§  1 01 3.43  General  classification  rules. 
***** 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1013.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
estaolished  by  the  handler)  prior  to  any 
assignments  under  §  1013.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1013  44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1013.44  is  revised  to  read 
as  follows; 

§  1013.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1013.9(a)  for  each 
of  the  handler’s  pool  plants  separately 
and  of  each  handler  described  in 
§  1013.9  (b)  and  (c)  by  allocating  the 
handler’s  receipts  of  skim  milk  and 
butterfat  to  such  handler’s  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  in  the  pounds  of 

*  skim  milk  in  shrinkage  specified  in 
§1013  41(b); 

(2)  Subtract  from  the  total  poimds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  slum  milk  dispos^  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 


classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  imder  any  order; 

Cii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  fiom  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  U  the  pounds  of  skim  milk 
in  products  specified  in  §  1013.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1013.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  (a)(5)  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1013.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1013.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

U; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  sldm  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  each  of  the  following; 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packag^  inventory  at 


the  beginning  of  the  month  of  products 
specified  in  §  1013.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  fill^  milk)  for  whicn  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sovirces; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  uis  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  cf  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  imder  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  sldm  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III; 

(i)  The  pounds  oi  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  tliis  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  ni 
combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)(i)  of  this 
section  which  ere  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)  (A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  Ill  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 
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(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  horn  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  pr^ucer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a](7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  imregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  ail  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  unconcentrated  fluid 
milk  products  from  an  other  order  plant 
that  are  in  excess  of  bulk 
imconcentrated  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  II  or  Class  in  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  III 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1013.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragr^h  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  Ifl  combined  being 
subtracted  first  hum  Class  III  and  then 
from  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 


(a)(2)(i).  (a)(7)(v).  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offset 
by  transfers  or  diversions  of  fluid  milk 
products  to  the  same  imregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  n  and  Class  m 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and 
Gass  m  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quemtity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  III 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 


(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1013.45(a);  or 

(B)  'The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  ED  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  IH  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  firom  the  pounds  of 
skim  milk  remaining  in  Class  1  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  res^t  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  n  and  Class  ni  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  tunount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amoimt.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  ni  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
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plant  at  which  Class  I  utilization  is 
available: 


(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1013.42(a);  and 

(14)  If  the  total  poimds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  oif  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  wi&  Class  m.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 

(a) (14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

8.  Section  1013.45  is  amended  by 
changing  the  reference 

“§  1013.44(a)(10)”  to  "§  1013.44(a)(12)" 
in  paragraph  (a)  and  revising  paragraph 

(b)  to  read  as  follows: 

§  1 01 3.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

«  *  •  *  * 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1013.43(d)  and 

§  1013.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

*  *  «  *  * 

9.  Section  1013.50  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1013.50  Class  prices. 

*  «  «  *  * 

(c)  Class  ni  price.  The  Class  m  price 
shall  be  the  basic  formula  price  for  the 
month. 

10.  Section  1013.60  is  revised  to  read 
as  follows: 


§1013.60  HsiuUer’s  value  of  milk  for 
computing  the  uniform  price. 

For  the  purpose  of  computing  the 
vmiform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler’s  pool 
plants  and  of  each  handler  described  in 
§  1013.0  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1013.44(c)  by  the 
applicable  class  prices  and  add  the 
resultine  amotmts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  poimds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1013.44(a)(14)  and  the  corresponding 
step  of  §  1013.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
diflerential  specifled  in  §  1013.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  in  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
II  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  n  pursuant  to 

§  1013.44(a)(9)  and  the  corresponding 
step  of  §  1013.44(b); 

(d)  Add  the  amount  obtained  frnm 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  ID  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1013.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  frnm 
Class  1  pursuant  to  §  1013.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1013.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  1  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  in 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1013.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

§  1013.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
imregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1013.43(d)  and  §  1013.44(a)(7)  (i)  and 
the  pounds  of  skim  milk  and  butterfat 


subtracted  frnm  Class  I  pursuant  to 
§  1013.44(a)  (11)  and  the  corresponding 
steps  of  §  1013.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amoimt  of  slum  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order, 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
pWt  and  the  Class  in  price)  by  &e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1013.43(d): 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1013.76(b)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  s^ll  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1013.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  1013.76  Payments  by  handier  operating 
a  partially  regulated  distributing  ptant 
***** 

(b)*  *  * 

(3)  Deduct  from  any  remainder  the 
pounds  of  reconstituted  milk  that  are 
made  from  nonfluid  milk  products  and 
milk  or  skim  milk  contained  in  receipts 
from  producer-handlers  and  exempt 
plants  defined  in  any  other  order,  which 
are  then  disposed  of  as  route  disposition 
in  the  mariieting  area  from  the  partially 
regulated  distributing  plant; 
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(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amount  obtained 
tom  multiplying  the  poimds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  ni 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handier  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1013.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  ni  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plemt  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
^  used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 


11.  Section  1013.85  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows; 

11013.85  AsseMment  for  order 
•dminietration. 

(a)*  *  • 

(2)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1013.43(d)  and  other 
source  milk  allocated  to  Class  I  piusuant 
to  §  1013.44(a)(6),  (a)(7)  and  (a)(ll)  and 
the  corresponding  steps  of  §  1013.44(b), 
except  su^  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1013.60(d)  and  (f);  and 
***** 

PART  1030— MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  Section  1030.15  is  revised  to  read 
as  follows; 

§1030.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to;  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include; 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modifled  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1030.16  is  revised  to  read 
as  follows; 

f  1030.16  Ruld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  firozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 


with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1030.21  is  added  under  the 
heading  “Definitions”  to  read  as 
follows; 

1 1 030 J21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  pit^ucts  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consmner- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1030.13, 1030.41  and 
1030.52. 

4.  Section  1030.40  is  revised  to  read 
as  follows; 

1 1030.40  CiaMM  of  utilization. 

Except  as  provided  in  §  1030.42,  all 
skim  milk  and-butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1030.30  shall  be  classified  as  follows; 

(a)  Class  /  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat; 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  in  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat; 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce; 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
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cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pemcake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handier  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
naving  the  opportunity  to  verify  such 


disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  ^)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1030.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1030.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1030.41(a)  to  the  receipts  specified  in 
§  1030.41(a)(2)  and  in  shrinkage 
specified  in  §  1030.41  (b)  and  (c). 

5.  Section  1030.42  is  amended  by 
adding  the  following  sentence  at  the  end 
of  paragraph  (a),  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

§  1030.42  Classification  of  transfers  and 
diversions. 

•  ft  *  *  * 

(a)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products. 

ft  ft  ft  ft  ft 

(d)*  •  • 

(2)*  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

ft  ft  ft  ft  ft 


6.  Section  1030.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1 1030.43  General  claeelficatlon  rules. 

ft  ft  ft  ft  ft 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1030.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1030.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1030.44  is  amended  by 
adding  a  new  paragraph  (a)(2)(iii); 
revising  the  first  sentence  of  paragraph 
(a)(5);  revising  paragraphs  (a)(6)  and 

(a) (7)(i);  redesignating  (a)(8)(i)  (a)  and 

(b)  as  (A)  and  (B)  and  revising  newly 
designated  (a)(8)(i)(B)  and  (a)(9),  to  read 
as  follows: 

§  1 030.44  Classification  of  producer  milk. 

ft  ft  ft  ft  ft 

(а) *  •  * 

(2)*  *  * 

(iii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

ft  ft  ft  ft  ft 

(5)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1030  40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  slum  milk  in  Class  II  the 
poimds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1030.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1030.40(c)(6)),  but  not  in  excess  of  the 
poimds  of  skim  milk  remaining  in  Class 

n. 

(7).  *  . 
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as  an  offset  for  any  other  payment 
obligation  under  any  order; 


(i)  Bulk  concentrated  fluid  milk 
pr^ucts  and  other  so\uce  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1030.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 

(a)(5)  and  (a)(6)  of  this  section; 
***** 

(8)  *  *  * 

(i).  *  * 

(B)  Which  are  in  excess  of  the  pounds 
of  skim  milk  determined  by  multiplying 
the  pounds  of  skim  milk  remaining  in 
Class  I  (excluding  any  duplication  of 
Class  I  utilization  resulting  from 
reported  Class  I  transfers  between  pool 
plants  of  the  handler)  by  1.25  and 
subtracting  the  sum  of  die  pounds  of 
skim  milk  in  receipts  of  pr^ucer  milk, 
fluid  milk  products  from  other  pool 
plants,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(iv)  of  this  section;  and 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1030.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(iii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1030.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 030.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Repiort  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1030.43(d)  and 
§  1030.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report 
***** 

9.  Section  1030.52  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(5),  to 
read  as  follows: 

{1030.52  Plant  location  adiuatmenU  for 
handlars. 

***** 


(c)  *  *  * 

(1)  Determine  the  aggregate  quantity 
of  Class  I  milk,  exclu^g  beginning 
inventory  of  packaged  fluid  milk 
products,  at  such  plant  (or  all  pool 
plants  of  such  handler  for  which  the 
handler’s  total  receipts  are  allocated  for 
all  such  handler’s  pool  plants  combined 
pursuant  to  §§  1030.43(d)  and  1030.44 
after  eliminating  duplication  for  transfer 
between  such  plants): 
***** 

(5)  Subtract  the  quantity  of  bulk  fluid 
milk  products  received  at  the  handler’s 
pool  plant(s)  from  other  order  plants 
and  unregulated  supply  plants  that  are 
assigned  to  Class  I  pursuant  to 
§§  1030.43(d)  and  1030.44; 
***** 

10.  Section  1030.60  is  amended  by 
revising  paragraphs  (d)  and  (f), 
removing  “and”  after  the  semicolon  in 
paragraph  (g),  replacing  the  period  after 
paragraph  (h)  with  a  semicolon,  and 
adding  new  paragraphs  (i),  (j)  and  (k)  tt) 
read  as  follows: 

S  1030.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amoimt  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  IB  price 
by  the  hxmdredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1030.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1030.44{a)(7)(i) 
through  (iv),  (vii),  and  (viii)  and  the 
corresponding  step  of  §  1030.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 

(f|  Add  the  amoimt  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1030.43(d)  and  §  1030.44(a)(7)(i)  and 
the  poimds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1030.44(a)(ll)  and  the  corresponding 
steps  of  §  1030.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfot  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 


***** 

(i)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 

lent  and  the  Class  in  price)  by  the 
undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1030.43(d): 

(j)  Exclude,  for  pricing  purposes 
imder  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1030.76(a)(5)  or  (c);  and 

(k)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
himdredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1030.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

1 1 030.76  Payments  by  handier  operating 
a  partially  regulated  dietributing  plant 
•  •  *  •  * 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
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order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  dfetermined  by  the 
market  administrator. 

*  •  •  *  * 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1030.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  HI  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1030.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 030.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1030.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1030.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1030.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1030.60  (d)  and  (f);  and 
***** 


Part  1032 — Milk  in  the  Southern 
Illinois-Eastern  Missouri  Marketing 
Area 

1.  Section  1032.15  is  revised  to  read 
as  follows: 

§  1032.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1032.16  is  revised  to  read 
as  follows: 

§1032.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  SecPon  §  1032.19  is  revised  to  read 
as  follows: 

§  1032.19  Commercial  food  processing 
establishment 

.  Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 


same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§1032.13, 1032.41  and 
1032.52. 

4.  Section  1032.40  is  revised  to  read 
as  follows: 

f  1032.40  ClaasM  of  utilization. 

Except  as  provided  in  §  1032.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1032.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accmmted  for  as 
Class  II  or  Class  in  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  othervi'ise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bullc  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  I'sed  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  chee.se,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ietary  use  (meal 
replacement)  that  eue  packaged  in 
hermetically  sealed  containers; 
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(vi)  Candy,  soup,  bakery  products  and 
other  prepared  fo^s  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products:  and 

(viij  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 

I  and  are  not  included  in  paragraph 
(b)(4){i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  EvapoiKi^d  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  imconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handier 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible, 'or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handier  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 


of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1032.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1032.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1032.41(a)  to  the  receipts  specified  in 
§  1032.41(a)(2)  and  in  shrinkage 
specified  in  §  1032.41(b)  and  (c). 

5.  Section  1032.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

f  1032.42  Classification  of  transfers  and 
diversions. 

***** 

(a)  *  *  * 

(1)  •  •  *  The  amoimt  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  •  *  • 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1032.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f  1 032.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1032.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1032.44  on  a  pro  rata 


basis,  luiless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1032.44  is  amended  by 
revising  paragraph  (a)(2),  revising  &e 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)’*  in  paragraphs  (a)(7)(v),  (aK8)(i), 
(a)(8)(ii).  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)",  to  read 
as  follows:  v, 

{ 1 032.44  Classification  of  producer  milk. 
***** 

(а)  *  *  ‘ 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  poimds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  ^m  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  imder  any  order; 

(ii)  Packag^  fluid  milk  pn^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subfect  to  the  provisions  ’ 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1032.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1032.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1032.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1032.40(b)(1)  that  was  not 
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subtracted  pursuant  to  paragraphs  (a)(4). 

(a)(5)  and  (a)(6)  of  this  section; 

***** 

(9)  Subtract  from  the  poxmds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1032.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1032.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1 032.45  Market  administrator’s  reports 
and  announcements  concerning 
ciassification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  emd 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1032.43(d)  and 
§  1032.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report 
***** 

0.  Section  1032.60  is  amended  by 
revising  paragraphs  (d),  (f),  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

§  1 032.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difierence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1032.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1032.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1032.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants: 

***** 

(f)  Add  the  amount  obtained  frnm 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 


products  assigned  to  Class  1  pxirsuant  to 
§  1032.43(d)  and  §  1032.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1032.44(a)(ll)  and  the  corresponding 
steps  of  §  1032.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(^  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  diflerence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  ^e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1032.43(d): 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1032.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1032.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  1032.76  Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

***** 

(a)  *  •  * 

(3)  Subtract  the  poimds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 


(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  1  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  diflerence  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  m  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  ^e  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  imder  §  1032.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  m  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1032.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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f  1032.85  AMMsment  for  order 
administration. 

•  •  H  *  * 

(b)  Receipts  of  concentrated  fluid  milk 
pr^ucts  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1032.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1032.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1032.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1032.60(d)  and  (f);  and 

•  •  •  •  • 

1.  The  table  of  contents  of  part  1033 
is  revised  to  read  as  follows: 

PART  1033--MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

General  Provisions 

1033.1  General  provisions. 

Definitions 

1033.2  Ohio  Valley  marketing  area. 

1033.3  Route  disposition. 

1033.4  Plant. 

1033.5  Distributing  plant. 

1033.6  Supply  plant. 

1033.7  Pool  plant. 

1033.8  Nonpool  plant. 

1033.9  Handler. 

1033.10  Producer-handler. 

1033.12  Producer. 

1033.13  Producer  milk. 

1033.14  Other  source  milk. 

1033.15  Fluid  milk  product. 

1033.16  Fluid  cream  product. 

1033  17  Filled  milk. 

1033.19  Cooperative  association. 

1033.20  Product  prices. 

1033.21  Conunercial  food  processing 
establishment. 

Handler  Reports 

1033.30  Reports  of  receipts  and  utilization. 

1033.31  Payroll  reports. 

1033.32  Other  reports. 

Glassification  of  Milk 
1033.40  Classes  of  utilization. 

1033.41 .  Shrinkage. 

1033.42  Classification  of  transfers  and 
diversions. 

1033.43  General  classification  rules. 

1033.44  Qassification  of  producer  milk. 

1033.45  Market  administrator’s  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1033.50  Qass  prices 

1033.51  Basic  formula  prices. 

1033.52  Plant  location  ad)ustments  for 
handlers. 

1033.53  Announcement  of  class  prices. 

1033.54  Use  of  equivalent  prices. 

Uniform  Price 

1033.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

10'’3.61  Computation  of  the  uniform  price. 


Payments  for  Milk 

1033.70  Producer-settlement  fund. 

1033.71  Payments  to  the  market 
administrator. 

1033.72  Payments  to  producers  and  to 
cooperative  associations. 

1033.73  Butterfat  differential. 

1033.74  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1033.76  Payments  by  handler  operating  a 
partially  regulated  distributi^  plant. 

1033.77  Correction  of  errors. 

1033.78  Chaiges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1033.85  Assessment  for  order 
administration. 

1033.86  Deduction  for  marketing  services. 

Authority;  Secs.  1-19,  48  Stat  31,  as 
amended  7  U.S.Q  601-674. 

s  1033.6  [Redesignated  mS  1033.2.) 

2.  Section  1033.6  is  re-designated  as 
§  1033.2. 

§1033.6  [Redesignated  as  §1033.3.) 

3.  Section  1033.8  is  re-designated  as 
§  1033.3,  and  amended  by  changing  the 
reference  *’§  1033.41(a)”  to 

“§  1033.40(a)". 

§  1033.9  [Redesignated  as  §  1033.4.) 

4.  Section  1033.9  is  re-designated  as 
§  1033.4. 

§1033.19  [Removed) 

§1033.5  [Redesignated  as  §1033.19.) 

5.  Section  1033.19  is  removed,  and 
§  1033.5  is  re-designated  as  §  1033.19. 

§1033.10  [Redesignated  as  §1033.5.) 

6.  Section  1033.10  is  re-designated  as 
§1033.5. 

§  1033.1 1  [Redesignated  as  §  1033.6.) 

7.  Section  1033.11  is  re-designated  as 
§1033.6. 

§  1 033.1 3  [Redesignated  as  §  1 033.8.) 

8.  Section  1033.13  is  re-designated  as 
§  1033.8. 

§  1033.16  [Redesignated  as  §  1033.9.) 

9.  Section  1033.16  is  re-designated  as 
§  1033.9  and  amended  by  changing  the 
reference  ”§  1033.15”  in  paragraph  (b) 
to  “§  1033.13”,  the  reference 

“§  1033.17”  in  paragraph  (e)  to 
“§  1033.10”  and  the  reference 
”§  1033.56”  in  paragraph  (f)  to 
”§  1033.7(d)”. 

§  1033.17  [Redesignated  as  §  1033.10.) 

10.  Section  1033.17  is  re-designated 
as  §1033.10. 

§  1033.15  [Redesignated  as  §  1033.13.) 

11.  Section  1033.15  is  re-designated 
as  §  1033.13,  and  amended  by  changing 
all  references  to  ”§  1033.16”  to 
”§1033.9”. 


§1033.7  [Redesignated  as  §1033.15.) 

12.  Section  1033.7  is  re-designated  as 
§  1033.15,  and  revised  to  read  as 
follows; 

§  1033.15  RuM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  *rhe  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§  1033.12  [Redesignated  ae  §  1033.7.) 

13.  Section  1033.12  is  re-designated 
as  §  1033.7  and  amended  in  the 
introductory  text  by  changing  the 
reference  ”§  1033.56”  to  "paragraph  (d) 
of  this  section”,  in  paragraph  (b) 
introductory  text  by  changing  the 
reference  “§  1033.16(c)”  to  “§  1033.9(c)” 
and  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§1033.7  Pool  plant 

***** 

(d)  'The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  plant  subject  to  the  classification 
and  pricing  provisions  of  another  order 
issued  pursuant  to  the  Act,  unless  the 
plant  is  qualified  6is  a  pool  plant 
pursuant  to  paragraph  (a)  or  (b)  of  this 
section  during  the  current  month  and 
the  immediately  preceding  month  and  a 
greater  volume  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  in  each 
such  month  from  such  plant  as  route 
disposition  in  the  Ohio  Valley 
marketing  area  than  is  disposed  of  from 
such  plant  as  route  disposition  in  the 
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marketing  area  regulated  pursuant  to  the 
other  order  and  to  plants  qualified  as 
fully  regulated  plants  under  such  other 
order  on  the  basis  of  route  disposition 
in  the  marketing  area; 

(3)  A  plant  qualified  pursuant  to 
§  1033.7(a)  which  also  meets  the 
requirements  of  a  fully  regulated  plant 
pursuant  to  the  provisions  of  another 
Federal  order  on  the  basis  of 
distribution  in  such  other  marketing 
area  and  from  which  the  Secretary 
determines  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  is  greater  than  route 
disposition  in  su(±  other  marketing  area 
but  which  plant  is,  nevertheless,  fully 
regulated  under  such  other  Federal 
order. 

$1033.14  [Redesignated  as  §1033.12.] 

14.  Section  1033.14  is  re-designated 
as  §  1033.12,  and  amended  by  changing 
the  following  references: 

a.  In  paragraph  (a)(2),  the  reference 
“§  1033.16(c)”  is  changed  to 

“§  1033.9(c)”; 

b.  In  paragraph  (a)(3),  the  reference 
”§  1033.15”  is  changed  to  “§  1033.13”; 
and 

c.  In  paragraph  (b)(2),  the  reference 
”§  1033.46(a)(8)(ii)  and  the 
corresponding  step  of  §  1033.46(b)”  is 
cJianged  to  ”§  1033.44(a)(8)(ii)  and  the 
corresponding  step  of  $  1033.44(b)”. 

§  1033.18  [Redesignated  as  $  1033.14.] 

15.  Section  1033.18  is  re-designated 
as  §  1033.14,  and  amended  in  paragraph 
(b)  by  changing  the  reference 

"§  1033.41(b)(1)  and  (b)(3)”  to 
“§  1033.40(b)(1)  and  (b)(4)”. 

16.  A  new  §  1033.16  is  added  to  read 
as  follows: 

§  1033.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  fiozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

17.  Section  1033.20  is  re-designated 
as  §  1033.17. 

18.  Section  1033.21  is  re-designated 
as  §  1033.20  and  amended  in  the 
introductory  text  by  changing  the 
reference  “§  1033.51a”  to 

”§  1033.51(b)”. 

19.  A  new  §  1033.21  is  added  to  read 
as  follows: 

$  1033.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 


of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1033.13, 1033.41  and 
1033.52. 

$1033.27  [Removed.] 

20.  Section  1033.27  is  removed. 

$1033.30  [Amended] 

21.  Section  1033.30  is  amended  by 
changing  the  following  references: 

a.  b  paragraphs  (a)(l)(iv]  and  (a)(2), 
the  reference  “§  1033.41(b)(1)”  is 
changed  to  "§  1033.40(b)(1)”; 

b.  In  paragraph  (b)(1)  introductory 
text,  the  reference  “§  1033.16(b)  or  (c)” 
is  changed  to  “§  1033.9(b)  or  (c)”;  and 

c.  In  paragraph  (b)(2)  introductory 
text,  the  reference  “$  1033.15(b)”  is 
changed  to  "§  1033.13(b)”. 

$$1033.31,1033.32  [Redesignated  as 
$$1033.32  and  1033.31.] 

22.  Section  1033.31  is  re-designated 
as  §  1033.32,  and  §  1033.32  is  re¬ 
designated  as  §  1033.31.  Re-designated 
§  1033.31  is  amended  by  changing  the 
reference  "§  1033.57(a)”  in  paragraph 

(b)  to  ”§  1033. 76(a]”;  and  re-designated 
§  1033.32  is  amended  by  changing  the 
references  "§  1033. 16(c}”  in  paragraphs 

(c) (4),  (d)(3)  and  (e)(4)  to  "S  1033.9(c)”, 
and  the  reference  “§  1033.32"  in 
paragraph  (g)  to  "§  1033.31”. 

$  1033.40  [Removed.] 

$1033.41  [Redesignated  as  $1033.40.] 

23.  Section  1033.40  is  removed  and 
§  1033.41  is  redesignated  as  §  1033.40, 
and  revised  to  read  as  follows: 

$  1033.40  Classes  of  utilization. 

Except  as  provided  in  §  1033.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1033.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
contcuning  artificial  fat,  fat  substitutes. 


or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paramaph  (c)  of  this  section; 

(2) 10  pa^aged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(l}  of  this  section  and  in 
buU;  concentrated  fluid  milk  products 
in  invento^  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  piirpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Qass  n  product; 

(iv)  Eggnog,  custards,  puddmgs, 
panc^e  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  ni  milk.  Class  ni  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butter  oil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumei>type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  m  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
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products  in  bulk  form  and  products 
speciBed  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler, 
rhe  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  horn  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1033.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1033.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1033.41(a)  to  the  receipts  specified  in 
§  1033.41(a)(2)  and  in  shrinkage 
specified  in  §  1033.41  (b)  and  (c). 

S  1033.42  [Redesignated  as  f  1033.41.] 

24.  Section  1033.42  is  re-designated 
as  §  1033.41,  and  revised  to  read  as 
follows: 

§1033.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1033.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 


(1)  In  the  receipts  specified  in 
paragraphs  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  tosuch  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)  (1)  through  (6)  of  this 
section  wUch  was  received  in  bulk 
fluid  form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat.  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  firom  a  handler  described  in 

§  1033.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

§  1033.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that,  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
imder  this  paragraph  (b)(2)  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  ^e  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Gass  m 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
unregulated  supply  plants,  excluding 
the  quemtity  for  which  Class  n  or  Gass 
in  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 


which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(2),  (b)(4).  (b)(5). 
and  (b)(6)  of  this  section;  and 

(c)  llie  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1033.9  (b)  or  (c),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  pur^ases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  ^  zero. 

§1033.43  [RedeaignatMl  as  §1033.42.] 

25.  Section  1033.43  is  re-designated 
as  §  1033.42,  and  revised  to  read  as 
follows: 

§  1 033.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  flriid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Gass  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat.  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  after  the  computations 
pursuant  to  §  1033.44(a)(12)  and  the 
corresponding  step  of  §  1033.44(b).  The 
amount  of  skim  milk  or  butterfat 
classified  in  each  class  shall  include  the 
assigned  utilization  of  skim  milk  or 
butterfat  in  transfers  of  concentrated 
fluid  milk  products; 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  piuauant  to 
§  1033.44(a)(7)  or  the  corresponding 
step  of  §  1033.44(b),  the  skim  milk  or 
butterfot  so  transferred  shall  be 
classified  so  as  to  allocate  the  least 
possible  Gass  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  §  1033.44(a)  (11)  or  (12)  or 
the  corresponding  steps  of  §  1033.44(b), 
the  skim  milk  or  butterfat  so  transferred, 
up  to  the  total  of  the  skim  milk  and 
butterfat,  respectively,  in  such  receipts 
of  other  sorirce  milk,  shall  not  be 
classified  as  Gass  I  milk  to  a  greater 
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extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant  or  divertee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  flmd  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plemt  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)  (1),  (2),  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section): 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  n  or  Class  in  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  slum  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  m  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1033.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  imder  this 


or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product:  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  dream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  m,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  soiut;e. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants. 

Skim  milk  or  butterfat  transferred  or 
diverted  in  the  following  forms  frnm  a 
pool  plant  to  a  nonpool  plant  that  is  not 
an  other  order  plant  or  a  producer- 
handler  plant  ^all  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1033.30  for  the  month 
within  which  such  transaction  occurred: 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  frnm  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants: 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  non  pool  plant 
from  pool  plants;  and 


(D)  Pro  rata  to  any  remaining 
xmassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Qass  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  imder  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  firom  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
no^ool  plant;  and 

(^  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shcdl  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  flxiid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
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the  second  plant's  utilization  using  the 
same  assi^iment  priorities  at  the  second 
plant  that  are  set  forth  in  paragr^h 
(dK2)  of  this  section. 

§1033.45  [RMlMignetod Ml  1033.43] 

26.  Section  1033.45  is  re-designated 
as  $  1033.43,  and  revised  to  read  as 
follows: 

§  1033.43  General  clasalftcation  niiaa. 

In  determining  the  classification  of 
producer  milk  pursuant  to  S  1033.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1033.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  ea^  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1033.9(b)  or  (c)  the  pounds  of  skim 
milk  and  butteifat,  respectively,  in  each 
class  in  accordance  with  §§  1033.40, 
1033.41,  and  1033.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 

.  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  w’ater  originally  associated 
with  sufdi  solids: 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1033.9(b)  or 
(c)  shall  be  determined  separately  horn 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
assofdation; 

(d)  Bulk  fluid  milk  products 
transferred  or  diverted  horn  a  pool  plant 
operated  by  a  cooperative  association  to 
another  pool  plant  shall  be  classified  in 
accordance  with  the  rules  set  forth  in 

§  1033.42(a)  and  the  value  thereof  at 
class  prices  (applicable  at  the  location  of 
the  transferee-plant)  shall  be  used  to 
compute  the  receiving  handler’s  pool 
obligation  for  such  milk  pursuant  to 
§  1033.60;  and 

(e)  Skim  milk  and  butterfet  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
ure  reconstituted  for  duid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1033.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1033.44  on  a  pro  rata 


basis,  imless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

27.  A  new  §  1033.44  is  added  to  read 
as  follows: 

§1033.44  CtMsMcatlon  of  producer  mMlL 

For  each  month  the  market 
administrator  shall  determine  die 
classification  of  producer  milk  of  each 
handler  described  in  §  1033.9(a)  for  eadi 
of  its  pool  plants  separately  and  of  eadi 
handler  described  in  §  1033.9(b)  and  (c) 
by  allocating  the  handler’s  receipts  of 
sUm  milk  and  butterfet  to  its  utilization 
as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner. 

(1)  Subtract  from  the  total  poimds  of 
skim  milk  in  Qass  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1033.41(b): 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  fi'om  an  luiregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  folly  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 
and 

(ii)  Padcaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the. 
pool  plant  was  subject  to  the  provisons 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
from  another  order  plant,  except  that  to 
be  subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  as  follows: 

(i)  From  Class  m  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remaiinder 
of  such  receipts; 

(4)  Subtract  fiom  the  pounds  of  skim 
milk  in  Class  n  the  pounds  of  skim  milk 
in  products  specific  in  §  1033.40G})(1) 
that  were  received  in  packaged  form 
firom  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
poimds  of  skim  milk  in  products 
specified  in  §  1033.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  This  paragraph 


shall  a]^ly  only  if  the  pool  plant  was 
subject  to  the  provisiixis  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  ^m  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  fcnm  of  an 
unconcentrated  fluid  milk  product  at  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1033.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1033.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
fl; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  s^m  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  imconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  die  month  of  products 
specified  in  §  1033.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5).  and  (a)(6)  of  this  section: 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  and  bulk  cream  for 
which  bottling  grade  certification  is  not 
established; 

(iii)  Receipts  of  fluid  milk  products 
and  bulk  cream  ficm  unidentified 
sources; 

(iv)  R^ipts  of  fluid  milk  products 
and  bulk  cream  fiom  a  producer- 
handler,  as  defined  under  this  or  any 
other  Federal  order; 

(v)  Receipts  of  reconstituted  skim 

milk  in  filled  milk  fiom  unr^ulated 
supply  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and  * 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  isxegulated  under  any 
Federal  milk  c^er  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  sl^  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  sUm  milk 
remaining  in  Class  n  and  Class  III,  in 
seouence  beginning  with  Class  III: 

(i)  Receipts  of  fluid  milk  products 
fiom  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2Ki)  and  (a)(7Kv}  of  this 
section  for  which  the  handler  requests 
classificrrtion  other  than  Class  I,  but  sot 
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In  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  m 
combined^; 

(ii)  Receipts  of  fluid  milk  products 
from  an  imregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i),  (a](7)(v),  and 
(a)(8)(i)  of  this  section  which  are  in 
excess  of  the  poimds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)(A)  throu^  (C)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  ^m  Class  n  and  Class  in 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amoimt.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amoimt: 

(A)  Multiply  by  1.25  the  poimds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (exclusive  of  transfers 
between  pool  plants  of  the  same 
handler]  at  all  pool  plants  of  the 
handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  poxmds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  pr^ucer  milk,  fluid  milk  products 
frnm  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  almve  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler:  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  II  or  Qass  m  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined: 

(9)  Subtract  frum  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 


skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1033.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (5)  and  (7)(i)  of  this 
section: 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  HI  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragr^h  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  poimds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  ni  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  ni  combined  being 
subtracted  first  frt>m  Class  m  and  then 
from  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (7)(v),  and  (8)(i)  and  (ii)  of  this 
section  and  that  were  not  oflset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  firom  which  fluid  milk 
pr^ucts  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  firom  Class  n  and  Class  in 
combined  pursuant  to  paragraph  (a](ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
poimds  of  skim  milk  in  Class  n  and 
Class  ni  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  %iore  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  hke 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  poimds  of  skim  milk 
to  be  subtracted  ^m  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  tmd 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  U).  In  such  case. 


the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Qass  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  miuc  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (8)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)(ii).  (iii).  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  n  and  Class  ni 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  in  combined  being 
subtracted  first  firom  Class  in  and  then 
hum  Class  n,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1033.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  in  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  in  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  edter 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a}(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
frrom  Class  n  and  Class  m  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  ni 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  n 
to  the  extent  of  available  utiUzation  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
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excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amotint.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount:  and 

(iv)  Except  as  provided  in  paramph 
(a}(12)(ii)  of  this  section,  riiould  the 
computations  pursuant  to  paragraph 

(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  sudi  class,  the 
potinds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  sudi 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  n).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  aUocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  1  utilization  is 
available; 

(13)  Subtract  fr'om  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1033.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  IIL  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section:  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 

(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  secticm. 

28.  A  new  §  1033.45  is  added  to  read 
as  follows: 

i  1033.45  Market  administrator’s  reports 
and  enhounoamants  cotroaming 
classification. 

The  market  administrator  riiall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  fix>m  other  ordw 
plants  pursuant  to  §  1033.44(aKl2}  and 


the  correspcmding  step  of  §  1033.44(b). 
estimate  and  publicly  announce  on  or 
before  the  lOu  day  of  the  month  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfot. 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose; 

(b)  Report  to  the  market  adminisfretor 
of  the  o&er  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1033.43(e)  aiul 

§  1033.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report;  and 

(c)  Furnish  to  each  handler  (grating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant,  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  of  the 
receiving  handler  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

(d)  On  or  before  the  14th  day  after  the 
end  of  each  month,  report  to  each 
cooperative  association,  upon  request  by 
such  association,  the  percentage  of  the 
milk  caused  to  be  delivered  by  the 
cooperative  association  or  its  members 
which  was  utilized  in  each  class  at  each 
pool  plant  receiving  such  milk.  For  the 
purpose  of  this  report,  the  milk  so 
received  shall  be  allocated  to  each  class 
at  each  pool  plant  in  the  same  ratio  as 
all  producer  milk  received  at  such  plant 
during  the  month. 

f  1033.46  [Removed] 

29.  Section  1033.46  is  removed. 

i  1033.50  [Removed] 

30.  Section  1033.50  is  removed. 

11033.51  [Redesignated  as  f  1033.50] 

31.  Section  1033.51  is  re-designated 
as  $  1033.50  and  amended  by  changing 
the  reference  "S  1033.53”  in  the 
introductory  language  to  "§  1033.52*', 
the  reference  "§  1033.51a"  in  paragraph 
(b)  introductory  text  to  "§  1033.51^)*’, 
the  reference  "§  1033.50”  in  paragraph 
(b)(1)  to  "§  1033.50(a)",  and  the 
reference  "§  1033.51a"  in  paragraph 
(b)(2)  to  "81033.51(b)". 

32.  A  new  §  1033.51  is  added  to  read 
as  follows: 


I1033.S1  Basle  formula  prioes. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredwei^t  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  MinnescAa  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfet  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  diflerential  pursuant  to 

$  1033.73  shall  be  used. 

(b)  The  basic  Class  U  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  piirsuant  to 

§  1033.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (bKl) 
through  (4)  of  this  section: 

(1)  Tlie  gross  values  per 
hundredwei^t  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1033.20  and  yield  factors  in  eflect 
imder  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  fm  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufecture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  ^eddar  cheese  price 
by  the  yield  factor  used  under  the  IMce 
Support  ProCTam  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  fector  used  tmder  the  Price 
Support  Program  for  determining  the 
butterfet  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  bom  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Prognun  for  edible  whey 
and  multiply  any  positive  diflerence  by 
the  yield  factor  used  under  the  Price 
Supoort  Program  for  edible  whey. 

(lij  The  gross  value  of  milk  usm  to 
manufacture  butter-nonfet  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  frctor  used  under  the  Price 
Supoort  Pro^am  for  butter;  and 

(Bj  Multiiny  the  nonfot  milk  price 
by  the  yield  factor  used  under  the  IMce 
Support  Program  for  non&t  dry  milk. 

(2j  Detemiine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  tdieddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  IS  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  dianges  in  gross  values 
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detennined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Swioe 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
pr^uction  fat  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  A^cultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  \mder  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
miUL 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

§  1033.51a  (Removed) 

33.  Section  1033. Sla  is  removed. 

§  1033.53  [Redesigned  as  $1033.52] 

34.  Section  1033.53  is  re-designated 
as  §  1033.52,  and  amended  by  changing 
the  reference  “§  1033.51(a)'’  in 
paragraph  (a)  introductory  text  to 

“S  1033.50(a)”,  the  reference  “§  1033.6” 
in  paragraph  (a)(1)  to  ”§  1033.2”,  and  by 
revising  paragraph  (b),  to  read  as 
follows: 

S  1033.52  Plant  location  adjustments  for 
handlers. 

***** 

(b)  For  the  purpose  of  detmmining  the 
quantity  of  Class  I  producer  milk  on 
which  a  location  adjustment  shall  apply 
under  paragraph  (a)  of  this  section,  the 
quantity  of  fluid  milk  products  '' 
transferred  as  Class  I  milk  from  pool 
plants  to  a  pool  distributing  plant  at 
which  the  Class  I  price  is  greater  than 
the  Class  I  price  at  the  transferor  plant 
shall  be  assigned  pro  rata  with  the 
receipts  of  pi^ucer  milk  at  the 
transferee  plant  to  the  Class  I  milk 
remaining  at  such  transferee  plant  after 
the  assignments  pursuant  to 
§  1033.44(a)(1)  through  (a)(12)  and  the 


corresponding  steps  of  §  1033.44(b)  plus 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  from  other  pool  plants  that  are 
assigned  to  Class  I  use.  The  Class  I 
utilization  so  assigned  to  the  transferred 
fluid  milk  products  then  shall  be 
allocated  first  to  receipts  from  plants  at 
which  the  Class  I  price  is  not  less  than 
the  Class  I  price  at  the  transferee  plant, 
and  then  to  receipts  from  plants  with 
lower  Class  I  prices,  in  sequence 
beginning  witn  the  plant  having  the 
hipest  Class  I  price. 
***** 

35.  A  new  §  1033.53  is  added  to  read 
as  follows: 

$103353  Announcement  of  oteae  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
compute  pursuant  to  §  1033.50(b). 

$1033.56  [Removed] 

36.  Section  1033.56  is  removed. 

37.  Section  1033.60  is  revised  to  read 
as  follows: 

$  1033.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  for  each  pool  plant  of  eadi 
handler  and  for  each  handler  pursuant 
to  §  1033-.9(b)  and  (c)  as  follows: 

(a)  Multiply  the  poimds  of  producer 
milk  in  each  class  as  detennined 
pursuant  to  §  1033.44(c)  and  the  poimds 
of  bulk  fluid  milk  products  received 
from  a  pool  plant  operated  by  a 
cooperative  association  pursuant  to 

§  1033.43(d)  in  each  class  as  determined 
pursuant  to  §  1033.42(a)  by  the 
applicable  class  price  and  add  the 
resulting  amounts: 

(b)  Add  the  amounts  obtained  firom 
multiplying  the  pounds  of  overage 
deducted  from  each  class  pursuant  to 

§  1033.44(a)(14)  and  the  corresponding 
step  of  $  1033.44(b)  by  the  applicable 
class  price,  as  adjusted  by  the  butter&t 
differential  specified  in  §  1033.73; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  ni  price  for  the  preceding  month 
and  the  Class  I  or  Class  II  price  for  the 
current  month,  as  the  case  may  be,  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  and 
Class  n  pursuant  to  §  1033.44(a)(9)  and 
thf'  corresponding  step  of  §  1033.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 


Class  I  price  at  the  pool  plant  and  Class 
m  price,  both  for  the  current  month,  by 
the  hundredweight  of  skim  milk  and 
butter&t  assigned  to  Class  I  pursuant  to 
$  1033.43(e)  and  the  hundredwei^t  of 
skim  milk  and  butterfat  subtracted  firom 
Class  I  pursuant  to  1033.44(a)(7Ki) 
through  (iv)  and  the  correspondi^  steps 
of  $  1033.44(b)  excluding  receipts  of 
bulk  fluid  cream  products  firom  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants,  except  that  for  receipts  of  fluid 
milk  products  assigned  to  Class  I 
pursuant  to  $  1033.^a)(7Kv)  and  (vi) 
and  the  corresponding  steps  of 
$  1033.44(b)  the  Class  I  price  shall  be 
adjusted  to  the  location  of  the  transferor 
plant  (but  not  to  be  less  than  the  Class 
niprice): 

(e)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  adjusted 
for  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received,  but 
not  to  be  less  than  the  Class  IQ  price,  by 
the  hundredweight  of  skim  milk  and 
butter&t  in  receipts  of  concentrated 
fluid  milk  produefe  assigned  to  Class  I 
pursuant  to  $  1033.43(e)  and 
§  1033.^aK7)(i)  and  the  pounds  of 
skim  milk  and  butterfiat  subtracted  firom 
Class  I  pursuant  to  $  1033.44(a)(ll)  and 
the  corresponding  steps  of  $  1033.44(b), 
excluding  such  sfom  milk  or  butter&t  in 
bulk  receipfe  of  fluid  milk  products 
from  an  unregu&ted  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butter&t  disposed  of  to 
such  plant  by  handlers  under  this  or  any 
other  order  issued  pursuant  to  the  Act 
is  classified  and  priced  as  Qass  I  milk 
and  &  not  used  as  an  offset  on  any  other 
payment  obligation  under  this  or  any 
other  order; 

(0  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  man 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  CUss  QI  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1033.43(e); 

(g)  Exclude,  for  pricing  purposes 
under  th&  section,  receipts  of  nonfluid 
milk  produefe  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1033.76(b)(5)  or  (c);  and 

(h)  Fm*  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
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hundredweight  of  any  class  price 
change  firom  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  iinconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

{1033.61  [Amended] 

38.  Section  1033.61  is  amended  bv 
changing  the  reference  **§  1033.60(gj"  in 
paragraph  (f)(2)  to  “§  1033.60(e)”. 

39.  In  §  1033.70,  paragraph  (c)  is 
removed  and  paragraph  (a)  is  revised 
and  paragraph  (b)  is  added  to  read  as 
follows: 

§  1 033.70  Producer-Settleinent  fund. 

(a)  All  payments  made  by  handlers 
pursuant  to  §§  1033.71, 1033.76,  and 
1033.77  shall  be  deposited  in  this  fund, 
and  all  payments  made  pursuant  to 

§§  1033.72  and  1033.77  shall  be  made 
out  of  this  fund: 

(b)  The  diflerence  between  the 
amount  added  pursuiuit  to  §  1033.61(e) 
and  the  amount  resulting  frnm  the 
subtraction  pursuant  to  §  1033.61(g) 
shall  be  deposited  in.  or  withdrawn 
frem,  this  fund,  as  the  case  may  be. 

40.  Section  1033.71  is  amended  by 
changing  the  reference  “paragraph  (c)” 
in  paragraph  (a)  and  the  introductory 
text  of  paragraph  (b)  to  “paragraph  (d)”. 
changing  the  references  “§  1033.60(g)” 
in  paragraph  (b)  introductory  text  and 
paragraph  (b)(1)  to  “§  1033.60(e)”, 
redesignating  paragraph  (c)  as  paragraph 
(d),  adding  a  new  paragraph  (c)  and 
revising  the  introductory  text  of 
redesignated  paragraph  (d)  to  read  as 
follows: 

S  1033.71  Payments  to  the  market 
administrator. 

•  •  •  *  * 

(c)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  operating  a 
distributing  plant  that  is  subject  to  the 
classiflcation  and  pricing  provisions  of 
another  order  which  provides  for 
individual  handler  pooling  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk 
disposed  of  as  route  disposition  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  other  order  plant.  If 
reconstituted  skim  milk  in  filled  milk  is 
disposed  of  from  such  plant  as  route 


{1033.85  AsaMamant  for  order 
adminiatration. 


disposition  in  marketing  areas  regulated 
by  two  or  more  marketwide  pool  orders, 
the  reconstituted  skim  milk  assigned  to 
Class  I  shall  be  prorated  according  to  the 
route  disposition  in  each  marketing 
area;  and 

(2)  Compute  the  value  of  the  quantity 
of  reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  at  the 
Class  I  price  imder  this  part  applicable 
at  the  location  of  the  other  order  plant 
(not  to  be  less  than  the  Class  m  price) 
and  subtract  its  value  at  the  Class  in 
price. 

(d)  The  following  conditions  shall 
apply  with  respect  to  the  payments 
prescribed  in  paragraphs  (a),  (b)  and  (c) 
of  this  section: 

*  •  •  •  • 

{1033.72  [Amended] 

41.  Section  1033.72  is  amended  by 
changing  the  reference  “§  1033.75”  in 
paragraph  (b)(2)  to  “§  1033.86”  and  the 
reference  “§  1033.71(c)(2)”  in  paragraph 

(e)(2)  to  “§  1033.71(d)(2)”. 

42.  Section  1033.74  is  revised  to  read 
as  follows: 

{ 1 033.74  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  The  imiform  price  for  producer 
milk  at  a  plant  outside  the  Central  Zone 
shall  be  the  Central  Zone  uniform  price 
adjusted  according  to  the  location  of  the 
plant  at  the  rates  set  forth  in 

§  1033.52(a);  and 

(b)  For  the  purpose  of  computations 
pursuant  to  §  1033.71(b)(1),  the 
weighted  average  price  shall  be  adjusted 
at  the  rate  set  forth  in  §  1033.52(a)  that 
is  applicable  at  the  location  of  the 
nonpool  plant  frt>m  which  other  source 
milk  was  received. 

{ 1033.75  [Redesignated  as  {1033.86] 

43.  Section  1033.75  is  re-designated 
as  §  1033.86  and  the  title  of  re¬ 
designated  §  1033.86  is  revised  to 
“Deduction  for  marketing  services.” 

{ 1 033.76  [Redesignated  as  { 1 033.85] 

44.  Section  1033.76  is  re-designated 
as  §  1033.85,  the  title  of  re-designated 

§  1033.85  is  revised  to  “Assessment  for 
order  administration.”,  re-designated 
§  1033.85  is  amended  by  changing  the 
following  references:  in  paragraph  (a), 
the  reference  “§  1033.16(c)”  is  changed 
to  “§  1033.9(c)”;  in  paragraphs  (a)  and 
(b),  the  reference  “§  1033.45(d)”  is 
changed  to  “§  1033.43(d)”;  in  paragraph 
(d)(2),  the  reference  “§  1033.57(b)(2)(ii)” 
is  (Ranged  to  “§  1033.76(b)(2)(ii)”;  and 
by  revising  paragraph  (c)  to  read  as 
follows: 


***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1033.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1033.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1033.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1033.60  (d)  and  (e);  and 
•  •  •  *  * 

{1033.57  [Redaaignatadaa{1033.76] 

45.  Section  1033.57  is  re-designated 
as  §  1033,76,  and  re-designated 
§  1033.76  is  amended  by  revising  the 
section  heading  changing  the  reference 
“§  1033.32(b)”  in  the  introductory  text 
and  in  paragraph  (a)(l)(ii)  to 
“§  1033.31(b)”,  the  reference 
“§  1033.60(g)”  in  paragraph  (a)(l)(i)  to 
“§  1033.60(e)”,  and  the  reference 
“§  1033.12(b)”  in  paragraph  (a)(l)(ii)  to 
“§  1033.7(b)”:  revising  paragraphs  (b)(3) 
and  (b)(5)  and  adding  a  new  paragraph 
(c)  to  read  as  follows: 

{ 1033.76  Payments  by  handler  operating 
a  partially  regulated  dietributing  plant 
***** 

(b)*  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant  (not  to  be  less  than 
the  Class  fll  price)  subtract  its  value  at 
the  weighted  average  price  applicable  at 
such  location  (not  to  be  less  than  the 
Class  in  price),  and  add  the  amoimt 
obtained  from  multiplying  the  pounds 
of  labeled  reconstituted  milk  included 
in  paragraph  (b)(3)  of  this  section  by  the 
diflerence  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  diflerence  between 
the  Class  I  price  applicable  imder  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
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the  Class  in  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingrements 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  hfmdler  may  elect  partially 
regulated  distributii^  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingiedients  assigned  to 
Class  I  use  under  §  1033.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  ord«’  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  vrere  processed  (but 
not  to  less  than  the  Class  m  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  hind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

46.  The  center  headings  in  part  1033 
would  be  removed  and  new  center 
headings  would  be  added  to  proceed  the 
redesignated  sections  as  follows: 

a.  Preceding  §  1033.1,  "General 
Provisions”; 

b.  Preceding  §  1033.2,  "IDeflnitions”; 

c.  Preceding  §  1033.30,  "Handler 
Reports”; 

d.  Preceding  §  1033.40,  "Classiflcation 
of  Milk”; 

e.  Preceding  §  1033.50,  "Class  Prices”; 

f.  Preceding  §  1033.60,  "Uniform 
Price”; 

g.  Preceding  §  1033.70,  "Payments  for 
Milk”;  and 

h.  Preceding  §  1033.85, 
"Administrative  Assessment  and 
Marketing  Service  Deduction”. 

PART  1036-MiLK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  Section  1036.15  is  revised  to  read 
as  follows: 


11036.15  Fluid  mHk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  0 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfot  milk  solids,  sterilized, 
(concentrated  to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1036.16  is  revised  to  read 
as  follows: 

§  1036.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1036.21  is  added  under  the 
undesignated  centered  heading 
"Definitions”  to  read  as  follows: 

f  1036.21  Commarciai  food  procosabig 
establiahmont 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1036.13, 1036.41  end 
1036.52. 


4.  Section  1036.40  is  revised  to  read 
as  follows: 

f  1036.40  Classes  of  utilization. 

Except  as  provided  in  $  1036.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1036.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ED  milk. 

(b)  Class  n  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  pa^aged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrate  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  fc^ 
processor  if  the  market  administrate  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  lises  shall 
be  Class  I; 

(4)  Used  to  oroduce: 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
conteuners  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  som  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
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public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products:  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  lU  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form: 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

12)  m  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  dumped  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  fit)m  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1036.15  and  the 


fluid  cream  product  definition  pursuant 
to  §  1036.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1036.41(a)  to  ^e  receipts  specified  in 
§  1036.41(a)(2)  and  in  shrinkage 
specified  in  §  1036.41(b)  and  (c). 

5.  Section  1036.41  is  revised  to  read 
as  follows: 

11036.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1036.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (b)(6j  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (b)(6)  of 
this  section  which  was  received  in  bulk 
fluid  form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

§  1036.9(c)): 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

§  1036.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that,  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  buttwrfat 
tests  determined  from  form  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  (b)(2)  shall  be  2 
percent: 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  punmases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  firom  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 


—————————  1 

milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  n  or  Class  in 
classification  is  retmested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfot,  respectively,  in  bulk  fluid 
milk  products  received  from 
unregulated  supply  plants,  excluding 
the  quantity  for  wfoch  Class  n  or  Class 
in  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  prodricts  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(2),  (b)(4),  (b)(5), 
and  (b)(6)  of  this  section;  and 

(c)  l^e  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  frum  producers  for  which  a 
cooperative  association  is  the  handler 
piusuant  to  §  1036.9(b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 

If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  puitdiases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  form  and 
butterfat  tests  determined  frum  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

6.  Section  1036.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraph  (c)(3)(iv)  to  read  as  follows; 

S 1 036.42  Classification  of  transfers  and 
diversions. 

***** 

(a)  •  *  * 

(1)  *  *  *  The  amount  of  skim  milk 
or  butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products: 
***** 

(c)  *  *  * 

(3)  *  *  * 

(iv)  To  the  extent  that  Class  I 
utilization  is  not  so  assigned  to  it,  the 
skim  milk  and  butterfat  so  transferred  or 
diverted  shall  be  classified  as  Class  n 
milk  to  the  extent  Class  n  utilization  is 
available  and  the  remainder  as  Class  01 
milk;  and; 

***** 

7.  Section  1036.43  is  revised  to  read 
as  follows: 
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§  1036.43  General  classification  ruhis. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1036.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  piirsuant  to  §  1036.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  ea^  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1036.9  (b)  or  (c)  the  poimds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  in  accordance  with  §§  1036.40, 
1036.41,  and  1036.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  fi^m  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  poimds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids; 

(c)  The  classification  of  producer  miBc 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1036.9  (b)  or 
(c)  shall  be  determined  separately  fiom 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association;  and 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  &ny 
assignments  under  §  1036.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1036.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

8.  Section  1036.44  is  amended  as 
follows: 

a.  Revising  paragraphs  (a)(1)  and 
(a)(2); 

b.  Revising  paragraph  (a)(3)(i): 

c.  Revising  paragraph  (a)(5); 

d.  Revising  paragraph  (a)(6); 

e.  Revising  paragraph  (a)(7)(i); 

f.  Changing  the  reference  ‘‘(a)(2)  in 
paragraph  (a)(7)(iv)  to  “(a)(2)(i)”: 

g.  Revising  paragraphs  (a)(8)  through 
(a)(15); 

h.  Removing  paragraph  (a)(16): 

i.  Changing  the  reference 

“§  1036.44(a)(16)”  in  paragraph  (c)  to 
"§  1036.44(a)(15)”; 

The  revisions  as  set  forth  above,  read 
as  follows: 


f  1 036.44  Classification  of  producar  milk. 
***** 

(а)  *  *  • 

(1)  Subtract  from  the  toted  poimds  of 
skim  milk  in  Class  IH  the  pounds  of 
skim  milk  classified  as  Class  in  milk 
pursuant  to  §  1036.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  ^m  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  pr^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  *  *  * 

(i)  From  Class  in  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  fluid  cream 
products  in  packaged  form  and  in  bulk 
concentrated  fluid  milk  products  that 
are  in  inventory  at  the  beginning  of  the 
month,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  II; 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
imconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1036.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1036.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluiif  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1036.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(8)  Subtract  in  the  order  specified 
below  horn  the  pounds  of  skim  milk 


remaining  in  Class  II  and  Class  m,  in 
seouence  beginning  with  Class  III: 

(i)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (7)(iv)  of  this 
section  for  wMch  the  handler  requests 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  ni 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  imregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (aK7)(iv)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)(A) 
throu^  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  m  combined 
exceed  the  poimds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  in 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  clasvses  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (exclusive  of  transfers 
between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the 
handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(v)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  ^e  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  R^eipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(v)  of  this  section,  if 
Class  n  or  Class  in  classification  is 
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requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  IH 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
begirming  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1036.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section: 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragrwh  (a)(1)  of  this  section; 

(11)  Subje^  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
pltmt,  pro  rata  to  the  total  poimds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  in  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  ni  combined  being 
subtracted  first  from  Qass  in  and  then 
from  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
HOt  subverted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(iv),  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offret 
by  transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received; 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  fl  and  Class  fll 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
poimds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 


remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  n).  In  such  c^ase, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amoimt,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  frt)m  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(v)  and  (a)(8)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii).  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  III 
combined,  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  frnm  Class  in  and  then 
from  Class  n,  with  res{>ect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

§  1036.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handier): 

(ii)  Should  the  proportion  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  frx)m 
Class  n  and  Class  Ill  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  ^e 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  residt  in 
a  quantity  of  sldm  milk  to  be  subtracted 
frt)m  Class  n  and  Class  III  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 


skim  milk  in  Class  n  and  Class  in 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amoimt  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount  In  such 
case,  the  poimds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  resiUt  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  fixim  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1036.42(a); 

(14l  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  pro  rata  to 
such  quantities,  the  pounds  of  skim 
milk  in  receipts  of  milk  from  a  handler 
defined  in  §  1036.9(c)  that  also  operates 
a  pool  plant; 

(15)  If  the  pounds  of  skim  milk 
remaining  exceed  the  pounds  of  skim 
milk  in  producer  milk,  subtract  such 
excess  ^m  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  III.  Any  amount  so 
subtracted  shall  be  known  as  “overage”; 
•  *  •  •  •  ^ 

Section  1036.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1036.45  Market  adminlstrator’a  reports 
and  announcements  concerning 
classificBtion. 

«  *  •  •  • 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  monfli  is  received 
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from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1036.43(d)  and 
§  1036.44  on  the  basis  of  such  report 
(including  any  reclassiflcation  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

H  *  #  *  *  ^ 

9.  Section  1036.60  is  amended  by 
revising  paragraphs  (d).  (e),  and  (f),  and 
adding  new  paragraphs  (g)  and  (h)  to 
read  as  follows: 

{ 1036.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  at  the  pool  plant  and  the 
Class  ni  price,  both  for  the  current 
month,  by  the  himdredweight  of  skim 
milk  and  butterfat  assigned  to  Qass  I 
pursuant  to  §  1036.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1036.44  (a)(7)  and  (a)(8) 
and  the  corresponding  steps  of 

§  1036.44(b)  (excluding  receipts  of  bulk 
fluid  cream  products  ^m  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants),  except  that  for  receipts  of  fluid 
milk  products  assigned  to  Class  I 
pursuant  to  §  1036.44(a)(7)  (iv)  and  (v) 
and  the  corresponding  step  of 
§  1036.44(b)  the  Class  I  price  shall  be 
adjusted  to  the  location  of  the  transferor 
plant; 

(e)  Add  the  amount  obUiined  from 
multiplying  the  Class  I  price  adjusted 
for  the  location  of  the  nearest  nonpool 
plants  from  which  an  equivalent  volume 
was  received  by  the  hundredweight  of 
skim  milk  and  butter  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 

§  1036.43(d)  and  §  1036.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1036.44(a)(ll)  and  the  corresponding 
steps  of  §  1036.44(b).  excluding  such 
skim  milk  or  butterfat  in  bulk  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  ammmt  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  this  or 
any  other  order  issued  pursuant  to  the 
act  is  classified  and  priced  as  Class  I 
milk  and  is  not  used  as  an  offset  on  any 
other  payment  obligation  under  this  or 
any  omer  order. 


(0  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  tne 
himdredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1036.43(d); 

(d  Exclude,  for  pricing  puiposes 
un^r  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1036.76  (b)(5)  or  (c);  and 

(h)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1036.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows; 

f  1036.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(b)*  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such  L>^ 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 


the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  ^  less  than 
the  Class  m  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
pr^ucer-se^ement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1036.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  Ira  less  than  the  Class  m  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  he  made 
to  the  producer-settlement  fimd  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1036.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§  1036.85  Assessment  for  order 
administration. 

***** 

(a)  Each  handler  with  respect  to  his 
receipts  of  producer  milk  (including 
such  handler’s  own-fairm  production 
and  milk  recieved  fit)m  a  cooperative 
association  pursuant  to  §  1036.9(c)), 
fluid  milk  products  transferred  or 
diverted  in  bulk  from  a  pool  plant 
operated  by  a  cooperative  association 
and  receipts  of  concentrated  fluid  milk 
products  firom  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1036.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1036.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1036.44(b). 
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except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  S  1036.60  (d)  and  (e);  and 

***** 

PART  104&->MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  Section  1040.15  is  revised  to  read 
as  follows: 

S  1040.15  RuM  mHk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product  \ 

means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beveragis.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermeticcdly 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1040.16  is  revised  to  read 
as  follows: 

S  1040.16  Ruld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  fiozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1040.19  is  added  to  read 
as  follows: 

S  1040.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
estcd)lishment  means  any  facility  other 
then  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 


other  than  those  received  in  consumer* 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1040.13, 1040.41  and 
1040.52. 

4.  Section  1040.40  is  revised  to  read 
as  follows: 

11040.40  Classes  of  utilization. 

Except  as  provided  in  §  1040.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1040.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid  _ 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrate  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  fc^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  ^all 
be  Class  I; 

(4)  Used  to  oroduce; 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisttire  cheese 
resembling  cottage  cheese  in  form  m 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  fiozen 
dessert  mixes  distributed  in  one-qiiart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,. yiOgurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 


(v)  Formulas  especially  prepared  for 
infant  feeding  or  Notary  use  (meal 
replacement)  that  are  pack^ed  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepa^  foo^  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milklat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
sectionpthat  are  disposed  of  by  a 
handler  for  animal  reed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrate  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  sudi 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  fiom  records  satisfactory  to  the 
market  administrator; 
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(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  m)(l)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1040.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1040.16;  and 

(7)  In  shrinkage  assigned  piirsuant  to 
§  1040.41(a)  to  ^e  receipts  specified  in 
§  1040.41(a)(2)  and  in  s^nkage 
specified  in  §  1040.41(b)  and  (c). 

5.  Section  1040.41  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows; 

§1040.41  Shrinloge. 
***** 

(a)*  *  * 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (6)  of  this 
section  wUch  was  receiv^  in  bulk 
fluid  form; 

***** 

6.  Section  1040.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

§  1040.42  CtaMifieation  of  transfer*  and 
diversions. 

(a)*  *  * 

(1)  *  *  *  The  amoimt  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  • 

(2) *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  11  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

7.  Section  1040.43  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows; 

§  1040.43  General  classification  rutes. 


(e)  Skim  milk  and  butterfet  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concmitrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1040.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1040.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

8.  Section  1040.44  is  amended  as 
follows: 

a.  Revising  paragraph  (a)(2); 

b.  Revising  paragraphs  (a)(5)  and 
(a)(6); 

'c.  Revising  paragraphs  (a)(7)(i) 
through  (a)(7)(iv); 

d.  Qianging  the  reference  *(a)(2)’’  in 
paragraphs  (a)(7)(v)  and  (a)(8)(i)  to 
“(a)(2){i)”; 

e.  Revising  paragraph  (a)(8)(ii); 

f.  Revising  paragraph  (a)(9); 

g.  Revising  paragraph  (a)(ll); 

h.  Changing  the  reference  “(a)(12)(i)’' 
in  paragraph  (a)(12)(i)  introductory  text 
to  “(a)(12)  (ii),  (iii)  and  (iv)”; 

i.  Revising  paragraphs  (a)(12)(i)(B) 
and  (8)(12)(ii): 

j.  Adding  new  paragraphs  (a)(12)  (iii) 
and  (iv); 

The  additions  and  revisions  as  set 
forth  above,  read  as  follows: 

§  1040.44  Cteseifleation  of  producer  milk. 

***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  1  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packag^  fluid  milk  pr^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Except  for  the  first  month  that  a 
pool  plant  is  subject  to  this  paragraph, 
subtract  from  the  remaining  pounds  of 
skim  milk  in  Class  II  the  pounds  of  ddm 
milk  in  products  specified  in 


§  1040.40(b)(1)  in  packaged  form  and  in 
bulk  concentrated  fluid  milk  products 
that  were  in  inventory  at  the  beginning 
of  the  month,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
fl; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
povmds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1040.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1040.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
fl; 

(7) *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1040.40(b)(1)  that  was  not 
subtracted  piirsuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fliiid  milk  products 
(except  fill^  milk)  and  bulk  cream  for 
which  Grade  A  certification  is  not 
established; 

(iii)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  imidmtified 
sources; 

(iv)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  a  producer- 
handler,  as  defined  imder  this  or  any 
other  Federal  order; 

***** 

(8)*  *  * 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  ware  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (7)(v),  and  (8)(i)  of  this  section 
which  are  in  excess  of  the  poimds  of 
skim  milk  determined  pursuant  to 
paragraphs  (a)(8)(ii)  (A)  through  (C)  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  n  and 
Class  ni  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and 
Class  ni  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  mare  distant 
pool  plant  of.  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
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amoiint  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (exclusive  of  transfers 
between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the 
handler; 

(B)  Subtract  firom  the  above  result  the 
sum  of  the  poimds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  pr^ucer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  almve  by  me  percentage  mat 
me  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  me 
handler;  and 

•  *  *  *  • 

(9)  Subtract  from  me  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  wim  Class  m,  me  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1040.40(b)(1)  in 
inventory  at  me  beginning  of  me  monm 
mat  were  not  subtracted  pursuant  to 
paragraphs  1040.44(a)(2)(ii),  (a)(5)  and 
U)(7)(i)  of  this  section; 

•  •  *  *  * 

(11)  Subject  to  me  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  me  pounds  of 
skim  milk  remaining  in  each  class  at  me 
plant,  pro  rata  to  me  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  in  combined  at  mis 
allocation  step  at  all  pool  plants  of  me 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  me 
handler),  wim  me  quantity  prorated  to 
Class  II  and  Class  Ifl  combined  being 
subtracted  first  from  Class  m  and  men 
from  Class  n,  me  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  mat  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)  (i)  and  (ii) 
of  mis  section  and  mat  were  not  oflset 
by  transfers  or  diversions  of  fluid  milk 
products  to  me  same  iinregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  mis  step 
were  received: 

(i)  Should  me  poimds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  ni 
combined  pursuant  to  paragraph  (a)(ll) 
of  mis  section  exceed  the  pounds  of 


skim  milk  remaining  in  such  classes,  me 
pounds  of  skim  milk  in  Class  n  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
men  Class  n  to  me  extent  of  available 
utilization  in  such  classes  at  me  nearest 
omer  pool  plant  of  me  handler,  and 
men  at  each  successively  more  distant 
pool  plant  of  me  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  me  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  me  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  me  handler’s 
omer  pool  plants  shall  be  adjusted  in 
me  reverse  direction  by  a  like  amount; 
and 

(11)  Should  me  pounds  of  skim  milk 
to  be  subtracted  ^m  Class  I  piirsuant 
to  paragraph  (a)(ll)  of  mis  section 
exceed  me  pounds  of  skim  milk 
remaining  such  class,  me  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  me 
pounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  ni  and  men  Class  A).  In  such  case, 
me  pounds  of  skim  milk  remaining  in 
each  class  at  mis  allocation  step  at  me 
handler’s  omer  pool  plants  shall  be 
adjusted  in  me  reverse  direction  by  a 
like  amount,  beginning  wim  me  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12) *  *  * 

(i) .  .  . 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  me 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  me 
handler): 

(ii)  Should  me  proration  pursuant  to 
paragraph  (a)(12)(i)  of  mis  section  result 
in  me  total  pounds  of  skim  milk  at  all 
pool  plants  of  me  handler  mat  are  to  be 
subtracted  at  mis  allocation  step  from 
Class  II  and  Class  ni  combined 
exceeding  me  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  ni  at  all 
such  plants,  me  poimds  of  such  excess 
shall  be  subtracted  from  me  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  me  pool  plants  at 
which  such  omer  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  mis  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  mis  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  IB  combined  mat 
exceeds  me  pounds  of  skim  milk 
remaining  in  such  classes,  me  pounds  of 
skim  milk  in  Class  II  and  Class  m 


combined  shall  be  increased  (increasing 
as  necessary  Class  in  and  men  Class  II 
to  me  extent  of  available  utilization  in 
such  classes  at  me  nearest  omer  pool 
plant  of  me  handler,  and  men  at  each 
successively  more  distant  pool  plant  of 
me  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  me 
poimds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  me  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
me  handler’s  omer  pool  plants  shall  be 
adjusted  in  me  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  mis  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  mat  exceeds  me  pounds  of 
skim  milk  remaining  in  such  class,  me 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  me 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  m  and  men  Class  n).  In  such  case, 
me  pounds  of  skim  milk  remaining  in 
each  class  at  mis  allocation  step  at  me 
handler’s  omer  pool  plants  shall  be 
adjusted  in  me  reverse  direction  by  a 
like  amount  beginning  wim  me  nearest 
plant  at  which  Class  I  utilization  is 
available; 

*  •  *  •  * 

9.  Section  1040.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

f  1 040.45  Market  administrator’a  reporta 
and  announcements  concerning 
classification. 

ft  *  *  •  * 

(b)  Report  to  me  market  administrator 
of  me  other  order,  as  soon  as  possible 
after  me  report  of  receipts  and 
utilization  for  me  monm  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  omer  order  plant,  me 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1040.43(e)  and 
§  1040.44  on  me  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  mereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  me 
verification  of  such  report. 

ft  *  *  ft  ft 

10.  Section  1040.60  is  amended  by 
revising  paragraphs  (d),  (f),  (g)  and  (h) 
and  adding  a  new  paragraph  (i)  to  read 
as  follows: 

§  1040.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
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(d)  Add  the  amount  obtained  horn 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  himdredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1040.43(e)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1040.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1040.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

*  •  «  *  * 

(f)  Add  the  amount  obtained  frnm 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1040.43(e)  and  §  1040.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1040.44(a)(ll)  and  the  corresponding 
steps  of  §  1040.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  feceipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difierence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IH  price)  by  ^e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1040.43(e); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1040.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 


transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  u^  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  frnm 
bulk  imconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1040.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(S)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1040.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
•  *  *  •  * 

(a)*  •  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

•  **«** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difierence  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1040.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 


nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  m  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall* 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1040.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1040.85  Assessment  for  order 
administratiort. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  frnm  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1040.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1040.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1040.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1040.60(d)  and  (f);  and 
***** 

PART  1044— MILK  IN  THE  MICHIGAN 
UPPER  PENINSULA  MARKETING 
AREA 

1.  Section  1044.6  is  revised  to  read  as 
follows: 

f  1 044.6  Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
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use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
m^ified  product  specified  in  paragraph 

(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  native  and  butterfat  content. 

2.  A  new  §  1044.18  is  added  to  read 
as  follows: 

§  1044.18  Fluid  cream  product 
^  Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1044.20  is  added  under 
“General  provisions  and  definitions"  to 
read  as  follows: 

§1044.20  Product  prices. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  n 
formula  price  pursuant  to  $  1044.51(b): 

(a)  Butter  price.  “Butter  price"  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-score)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  I)airy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holida)rs.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  “Cheddar 
cheese  price"  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  cheddar 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WI),  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service.  The  average  shall  be  comput^ 
by  the  Director  of  l^e  Dairy  Division 
using  the  price  reported  each  week  as 
the  daily  pried' for  that  day  and  for  each 
following  work-day  until  the  next  price 
is  reported.  A  work-day  is  each  Monday 
through  Friday  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 


shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  “Nonfat  dry 
milk  price"  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area,  as 
reported  and  publish^  weekly  by  the 
Dairy  Division.  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work-day  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price.  “Edible  whey 
price"  means  the  simple  price  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  edible  whey 
powder  (noifoygroscopic).  The  prices 
used  shall  be  the  prices  (using  the 
midpoint  of  any  price  range  as  one 
price)  of  edible  whey  powder  for  the 
Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  foe  Dairy  Division, 
using  foe  price  reported  each  week  as 
foe  daily  price  for  that  day  and  for  each 
preceding  work-day  until  foe  day  such 
price  was  previously  reported.  A  work¬ 
day  is  each  Monday  through  Friday 
except  national  holidays. 

4.  A  new  §  1044.21  is  added  under  foe 
heading  “General  provisions  and 
definitions"  to  read  as  follows: 

1 1044.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  foe 


same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1044.14, 1044.41  and 
1044.53. 

5.  Section  1044.22  is  amended  by 
revising  para^phs  (i)(l)(iii),  adding  a 
new  paragra^  (i)(3),  and  revising 
paragraph  (1),  to  read  as  follows: 

f  1044.22  Additional  duties  of  the  market 
administrator. 

*  •  *  *  • 

(i)*  *  * 

(D*  *  * 

(iii)  The  Class  in  price  for  foe 
preceding  month;  and 

***** 

(3)  On  or  before  foe  15fo  day  of  each 
month  foe  Class  II  price  for  foe 
following  month  computed  pursuant  to 
§  1044.50(b). 

***** 

(1)  Report  to  foe  market  administrator 
of  foe  other  order,  as  soon  as  possible 
after  foe  report  of  receipts  and 
utilization  for  foe  month  is  received 
from  a  handier  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  frnm  an  other  order  plant,  foe 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1044.43(e)  and 
§  1044.44  on  foe  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  foe 
verification  of  such  report. 
***** 

6.  Section  1044.40  is  removed  and 
Section  1044.41  is  redesignated  as 

§  1044.40,  tmd  revised  to  read  as 
follows: 

§  1044.40  Claasae  of  utiilzation. 

Except  as  provided  in  §  1044.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1044.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  foe  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  foe  end  of  foe  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  foe  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 


Federal  Register  /  Vol.  58,  No.  42  /  Friday.  March  5,  1993  /  Proposed  Rules 


12733 


(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  oftthe  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  f(^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce; 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moistiue  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  metary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 


(3)  In  fluid  milk  products,  products 
sp^fied  in  paragraph  (b)(1)  of  this 
section,  and  products  procMsed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  piirpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1044.6  and  the 
fluid  cream  product  definition  pursuant 
to  §  1044.18;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1044.41(a)  to  ^e  receipts  specified  in 
§  1044.41(a)(2)  and  in  s^nkage 
specified  in  §  1044.41(b)  and  (c). 

S  1044.42  [RedMignated  as  §1044.41] 

7.  Section  1044.42  is  re-designated  as 
§  1044.41  and  revised  to  read  as  follows: 

§1044.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  piirsuant  to  §  1044.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  fluid  milk  plant  to 
the  respective  quantities  of  skim  milk 
and  butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 


(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (b)(6)  of 
this  section  which  was  received  in  bulk 
fluid  form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

$  1044.10(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectivelv,  in  milk 
received  from  a  handler  described  in 

$  1044.10(c)  and  in  milk  diverted  to 
such  plant  from  another  fluid  milk 
plant,  except  that,  in  either  case,  if  the 
operator  of  the  plant  to  which  the  milk 
is  delivered  pimdiases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  (b)(2)  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  punmases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  fluid  milk  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  n  or  Class  ni 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
imregulated  supply  plants,  excluding 
the  quantity  for  wUch  Class  n  or  Class 
m  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(2).  (b)(4),  (b)(5), 
and  (b)(6)  of  this  section;  and 
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(c)  The  quantity  of  skim  milk  and 
butteifat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1044.10(c)  or  (d),  but  not 
in  excess  of  0.5  percent  of  tilto  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  pui^ases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

11044.43  (Redesignated  as  1 1044.42] 

8.  Section  1044.43  is  redesignated  as 
§  1044.42,  and  revised  to  read  as 
follows: 

1 1044.42  CIseeifIcation  of  transfers. 

(a)  Transfers  to  fluid  milk  plants. 

Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  fluid  milk 

Elant  to  another  fluid  milk  plant  shall 
B  classifled  as  Class  I  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to  $  1044.44 
(a)(ll)  and  the  corresponding  step  of 
§  1044.44(b).  The  amount  of  skim  milk 
or  butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  piusuant  to  $  1044.44(a)(7) 
or  the  corresponding  step  of 
§  1044.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1044.44(a)(ll) 
or  the  corresponding  steps  of 
§  1044.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat.  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  to  other  order  plants 
Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 


fluid  cream  product  from  a  fluid  milk 
plant  to  an  c^er  order  plant  shall  be 
classified  in  the  followhig  manner.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  that  is  in  excess 
of  any  receipts  at  the  fluid  milk  plant 
frt>m  the  other  order  plant  of  skim  milk 
and  butterfat,  respectively,  in  fluid  milk 
products  and  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
categoij  as  described  in  paragraph 
(b)(1).  (b)(2),  or  (b)(3)  of  tms  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  imder  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  imder  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  Class  n  or 
Class  in  milk  to  the  extent  of  such 
utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order, 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  were 
allocated  under  the  other  order  is  not 
available  to  the  market  administrator  for 
the  purpose  of  establishing 
classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1044.40. 

(c)  Transfers  to  producer-handlers 
and  to  exempt  plants.  Skim  milk  or 
butterfat  in  the  following  forms  that  is 
transferred  from  a  fluid  milk  plant  to  a 
producer-handler  under  this  or  any 
other  Federal  order  or  to  an  exempt 
plant  shall  be  classified: 

(1)  As  Class  1  milk,  it  so  moved  in  the 
form  of  a  fluid  milk  product:  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 


of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  m.  shall  be 
assigned  to  the4uctent  possible  to  its 
receipts  of  skim  milk  and  butterfat. 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonfluid  milk  plants.  Skim  milk  or 
butterfat  transferred  or  diverted  in  the 
folloMdng  forms  frnrn  a  fluid  milk  plant 
to  a  nonfluid  milk  plant  that  is  not  an 
other  order  plant,  a  producer-handler 
plant  or  an  exempt  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product:  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply; 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assighment  of  the  nonfluid 
milk  plant’s  utilization  to  its  receipts  as 
set  forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1044.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonfluid  milk  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonfluid  milk  plant  and  transfers  of 
packaged  fluid  milk  products  from  such 
nonfluid  milk  plant  to  plants  fully 
regulated  thereunder  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonfluid 
milk  plant  from  fluid  milk  plants, 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packag^  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  fluid  milk  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packag^  fluid  milk  products  from 
the  nonfluid  milk  plant  shall  be 
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assigned  to  the  extent  possible  pro  rata 
to  any  remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  fiom  the  nonfluid  milk  plant 
to  a  plant  fully  regulated  imder  any 
Federal  milk  order,  to  the  extent  that 
such  transfers  to  the  regulated  plant 
exceed  receipts  of  fluid  milk  products 
from  such  plant  and  are  allocated  to 
Class  I  at  the  transferee-plant,  shall  be 
assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  fluid  milk  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonfluid  milk  plant 
shall  be  assigned  to  the  extent  possible 
in  the  following  sequence: 

(A)  To  such  nonfluid  milk  plant’s 
receipts  from  dairy  farmers  who  the 
market  administrator  determines 
constitute  regular  sources  of  Grade  A 
milk  for  such  nonfluid  milk  plant;  and 

(B)  To  such  nonfluid  milk  plant’s 
receipts  of  Grade  A  milk  from  plants  not 
fully  regulated  under  any  Federal  milk 
order  which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonfluid  milk 
plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
tlie  nonfluid  milk  plemt  from  fluid  milk 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  I  utilization,  then  to 
Class  II  utilization,  and  then  to  Class  m 
utilization  at  such  nonfluid  milk  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonfluid  milk  plant  from 
fluid  milk  plants  and  other  order  plants 
shall  be  assigned,  pro  rata  among  such 
plants,  to  the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonfluid  milk  plant;  and 

(viii)  In  determining  the  nonfluid 
milk  plant’s  utilization  for  purposes  of 
this  paragraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products 
transferred  frnm  such  nonfluid  milk 
plant  to  a  plant  not  fully  regulated 
under  any  Federal  milk  order  shall  be 
classified  on  the  basis  of  the  second 
plant’s  utilization  using  the  same 
assignment  priorities  at  the  second  plant 
that  are  set  forth  in  paragraph  (d)(2)  of 
this  section. 


f  1044.45  [Redesigiuited  m  f  1044.43] 

9.  Section  1044.45  is  re-designated  as 
§  1044.43,  and  revised  to  read  as 
follows: 

f  1044.43  General  daaaification  ruiee. 

In  determining  the  classification  of 
producer  milk  pursuant  to  $  1044.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1044.30 
and  shall  compute  separately  for  each 
fluid  milk  plant  and  for  each 
cooperative  association  with  respect  to 
milk  for  which  it  is  the  handler 
pursuant  to  §  1044.10(c)  or  (d)  the 
poimds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  in  accordance 
with  §§  1044.40, 1044.41,  and  1044.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  finm  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  sldm  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1044.10(c)  or 

(d)  shall  be  determined  separately  ^m 
the  operations  of  any  fluid  milk  plant 
operated  by  such  cooperative 
association; 

(d)  Bulk  fluid  milk  products 
transferred  or  diverted  from  a  fluid  milk 
plant  operated  by  a  cooperative 
association  to  another  fluid  milk  plant 
shall  be  classified  in  accordance  with 
the  rules  set  forth  in  §  1044.42(a)  and 
the  value  thereof  at  class  prices 
(applicable  at  the  location  of  the 
transferee-plant)  shall  be  used  to 
compute  the  receiving  handler’s  net 
obligation  for  such  milk  pursuant  to 

§  1044.60;  and 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1044.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1044.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 


S  1044.46  (Redesignatad  aa  f  1044.44] 

10.  Section  1044.46  is  re-designated 
as  §  1044.44  and  revised  to  read  as 
follows: 

f  1044.44  Claaaification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  at  each 
fluid  milk  plant  described  in 
$  1044.10(a)  by  allocating  the  plant’s 
receipts  of  skim  milk  and  butterfat  to  its 
utilization  pursuant  to  paragraphs  (a) 
through  (c)  of  this  section. 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  poimds  of 
skim  milk  in  Class  m  the  poimds  of 
skim  milk  in  shrinkage  specified  in 

§  1044.41(b): 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  imder  any  order; 
and 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
fluid  milk  plant  was  subject  to  the 
provisions  of  this  paragraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
frnm  an  other  order  plant,  except  that  to 
be  subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  as  follows: 

(i)  From  Class  ni  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  poimds  of  skim  milk 
in  products  specific  in  §  1044.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1044.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  This  paragraph 
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(a)(5)  shall  apply  only  if  the  fluid  milk 
plant  was  subject  to  the  provisions  of 
this  paragraph  or  comparable  provisions 
of  another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bxilk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
imconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1044.40(b)  (excluding  the 
quantity  of  such  skim  miU;  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1044.40(c)(6)),  but  not  in  excess  of  the 
poimds  of  skim  milk  remaining  in  Class 
H; 

(7)  Subtract  in  the  order  specified 
below  firom  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  writh  Class  HI.  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
pr^ucts  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  imconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  $  1044.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  whicm  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  unregulated 
supply  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  iinder  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the  y 
extent  that  reconstituted  sldm  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  sldm  milk 
remaining  in  Class  II  and  Class  m,  in 
sequence  begiiming  with  Class  III: 

(i)  Receipts  of  fluid  mUk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (a)(7)(v)  of  this 
section  for  which  the  handler  requests 
classification  other  than  Class  I,  but  not 
in  excess  of  the  poxmds  of  skim  milk 


remaining  in  Class  n  and  Class  m 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i),  (a)(7)(v),  and 
(a)(8)(i)  of  this  section  which  are  in 
excess  of  the  pormds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)  (A)  through  (C)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  TOm  Class  n  and  Class  in 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  m  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  fluid  milk  plant  of  the  handler, 
and  then  at  each  successively  more 
distant  fluid  milk  plant  of  the  handler) 
by  an  amoimt  equal  to  such  excess 
quantity  to  be  subtracted,.and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  fluid  milk  plants 
shall  be  adjusted  in  the  reverse  direction 
by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  ClaM  I  at  this 
allocation  step  (exclusive  of  transfers 
between  fluid  milk  plants  of  the  same 
handler)  at  all  fluid  milk  plants  of  the 
handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  fluid  milk  plants  of  the 
handler  of  producer  milk,  fluid  milk 
products  from  fluid  milk  plants  of  other 
handlers,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section;  and 

(C)  Multiply  any  plus  quantity 
resulting  almve  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  firom  unregulated  supply 
plants  remaining  at  this  fluid  milk  plant 
is  of  all  such  receipts  remaining  at  this 
allocation  step  at  all  fluid  milk  plants  of 
the  handler;  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  n  or  Class  III  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  in 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  ID,  the  pounds  of 


skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1044.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  m  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragr^h  (a)(1)  of  this  section; 

(11)  Subtract  from  the  poimds  of  skim 
milk  remaining  in  each  class,  pro  rata  to 
the  total  poimds  of  skim  milk  remaining 
in  each  class  in  all  fluid  milk  plants  of 
the  receiving  handler: 

(i)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  fr^m 
unregulated  supply  plants  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(7)(vi)  and  (a)(8)(i)  and  (ii)  of  this^ 
section;  and 

(ii)  (A)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  in  bulk 
from  an  other  order  plant(s),  in  excess 
in  each  case  of  similar  transfers  to  the 
same  plant,  that  were  not  subtracted 
pursuant  to  paragraph  (a)(B)(iii)  of  this 
section; 

(B)  Should  such  proration  result  in 
the  amount  to  be  subtracted  firom  any 
class  exceeding  the  pounds  of  skim  milk 
remaining  in  such  class  in  the  fluid  milk 
plant  at  which  such  skim  milk  was 
received,  the  pounds  of  skim  milk  in 
such  class  shall  be  increased  to  the 
amount  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  class  shall  be 
decreased  a  like  amount.  In  such  case 
the  utilization  of  milk  at  other  fluid 
milk  plant(s)  of  such  handler  shall  be 
adjusted  in  the  reverse  direction  by  an 
identical  amount  in  sequence  beginning 
with  the  nearest  other  fluid  milk  plant 
of  such  handler  at  which  such 
adjustment  can  be  made; 

(12)  Subtract  firom  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
frum  other  fluid  milk  plants  according 
to  the  classification  of  such  products 
pursuant  to  §  1044.42(a);  and 

(13)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 

,  accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
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(a)(13)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

§1044.50  [RemovMQ 

11.  Section  1044.50  is  removed. 

§1044.51  [RMiMigiwtod  as  §1044.50] 

12.  Section  1044.51  is  redesignated 
as  §  1044.50  and  is  amended  by 
changing  the  reference  “§  1044.52"  in 
the  introductory  text  to  “§  1044.53", 
revising  paragraph  (b),  and  by  addiiig  a 
new  paragraph  (c)  to  read  as  follows: 

§1044.50  CiMS  prices. 
***** 

(b)  Class  n  price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  n 
formula  price  computed  pursuant  to 

§  1044.51(b)  for  the  monut  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  11  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(i)  and  (b)(2) 
of  this  section,  was  less  thmi  the  Class 
III  price  for  the  second  preceding 
month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1044.51(a)  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-m(mth 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  n 
formula  prices  computed  pursuant  to 

§  1044.51(b). 

(c)  Class  III  price.  The  Class  ni  price 
shall  be  the  basic  formula  price  for  the 
month. 

13.  A  new  §  1044.51  is  added  to  read 
as  follows: 

§  1044.51  Basic  fonnuia  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredwei^t  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  pursuant  to 

§  1044.62  shall  be  used. 

(b)  The  basic  Class  U  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1044.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)(1) 
through  (4)  of  this  section; 


(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1044.20  and  yield  factors  in  effiact 
imder  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  IS  days  of  the  second 
preceding  month  as  follovrs: 

(1)  The  gross  value  of  milk  used  to 
manufact^  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  ^eddu  cheese  price 
by  the  yield  f^or  used  under  the  IMce 
Suprort  Program  for  cheddar  cheese; 

(B)  Multiiny  the  butter  price  by  the 
yield  factor  u^  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Progi^  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  us^  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  usm  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  iinder  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  imder  the  IMce 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amoimts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  f(»r  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  produ<;tion  of  American  cheddar 
cheese;  and 


(ii)  Combine  the  total  nonfat  dry  milk 
producticm  for  the  States  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistif:s  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  undw  the  Prira 
Support  Program  for  nonfot  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  producticm  of  butter-nonfat  dry 
millL 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
himdrodweight  of  milk  determined 
pursuant  to  paragraph  (2)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (bH3)  of  this 
section. 

§1044.60  [Amended] 

14.  Secticm  1044.60  is  amended  by 
changing  the  words  "Class  II"  in 
paragraph  (c)  introductory  text  and 
paragraph  (c)(2)  to  "Class  m",  and  by 
changing  references  as  follows: 

a.  fo  paragraph  (a),  the  reference 
“§  1044.46(c)"  is  (hanged  to  read 
"§  1044.44(c)". 

b.  In  paragraph  (b),  the  reference 
"§  1044.46(a)(9)"  is  changed  to  read 
"§  1044.44(a)(13)",  and  the  refermce 
"§  1044.46(b)"  is  changed  to  read 

"§  1044.44(b)". 

c.  In  paragraph  (c)(1).  the  reference 
"§  1044.46(a)(5)  and  the  ccuresponding 
step  of  §  1044.46(b)"  is  (hanged  to  read 
"§  1044.44(a)(9)  and  the  corresponding 
step  of  §  1044.44(b)." 

d.  In  paragraph  (c)(2),  the  refarence 
"§  l044.46(aK7)(i)  and  the 
corre8pon(ling  step  of  §  1044.46(b)"  is 
chemged  to  read  "§  1044.44(a)(llKi)  end 
the  corresponding  step  of  §  1044.44(b)." 

§1044.63  [Amended] 

15.  Section  1044.63  is  amended  by 
(hanging  the  reference  "$  1044.51"  to 
"§  1044.50". 

16.  Section  1044.71  is  revised  to  read 
as  follows: 

§  1044.71  Expense  of  administration. 

For  the  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market 
administrator  on  or  before  the  13th  day 
after  the  end  of  the  month  five  cents  pw 
hundredweight  or  such  lessw  amount  as 
the  Se(u«tary  may  prescribe,  with 
respect  to: 

(a)  Producer  milk  (including  8U(h 
handler’s  own  prodiKfticm);  and 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  re(oipts  of  nonfluid  milk 
produ(fts  assign^  to  Class  I  use 
pursuant  to  §  1044.43(e)  and  other 
souno  milk  allocated  to  Class  I  pursuant 
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to  §  1044.44(a)(7)  and  (a)(ll)(i)  and  the 
corresponding  steps  of  $  1044.44(b). 

PART  1046-MtLK  IN  THE 
LOUISVILLE-LEXINGTON^VANSVILLE 
MARKETING  AREA 

1.  Section  1046.15  is  revised  to  read 
as  follows: 

§1046.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 

ckaged,  distributed  and  intended  to 
us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1046.16  is  revised  to  read 
as  follows: 

§  1046.16  Ruid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1046.19  is  added  to  read 
as  follows: 

§  1046.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 


type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1046.13, 1046.41  and 
1046.52. 

4.  Section  1046.40  is  revised  to  read 
as  follows: 

§  1046.40  Classes  of  utilization. 

Except  as  provided  in  §  1046.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1046.30  ^all  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butter&t: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  puagraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  conunerdal 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  piupose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  oroduce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  firozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products: 


(v)  Formulas  especially  prepared  for 
infant  feeding  or  Notary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  fo^s  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  processing  such  prepared  1 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consiuner-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  proc^sed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occiurence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 
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(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1046.15  and  the 
fluid  cream  product  definition  pursuant 
to  $  1046.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1046.41(a)  to  &e  receipts  specified  in 
§  1046.41(a)(2)  and  in  shrink^e 
specified  in  §  1046.41  (b)  and  (c). 

5.  Section  1046.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 

the  text  of  paragraph  (a)(1)  with  a  period  * 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows; 

§  1046.42  Ctaasification  of  transfers  and 
diversions. 

(a)  •  *  * 

(1)  *  *  *  The  amount  of  skim  milk 
or  butteriat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

ft  *  *  *  * 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  fit>m  pool 
plants  and  other  order  plants  shall  Im 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  1  utilization  at  such  • 
nonpool  plant;  and 

ft  •  ft  *  ft 

6.  Section  1046.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

$  1046.43  General  claeeification  riilee. 

ft  ft  ft  ft  ft 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1046.44.  Any 
remaining  skim  milk  and  butterfat  in 


concentrated  receipts  shall  be  assigned 
to  uses  under  §  1046.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1046.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revisii^  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)”  in  paragraphs  (a)(7)(v).  {a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (aKll)  to 
"(a)(2)(i)”,  to  read  as  follows; 

1 1046.44  Clawification  of  pfoducer  milk. 

ft  ft  ft  ft  ft 

(а)  *  •  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  dispos^  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Package  fluid  milk  pr^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

ft  ft  ft  ft  ft 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1046.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventcny  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  slum  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1046.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1046.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packag^  inventory  at 
the  beginning  of  the  month  of  products 


specified  in  1046.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (aK4), 
(a)(5)  and  (a)(6)  of  this  secticai; 

ft  ft  ft  ft  ft 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1046.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

ft  ft  ft  ft  ft 

8.  Section  1046.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1046.45  Markat  adminialrator’a  reports 
and  armouncamanta  concaming 
classification. 

ft  ft  ft  ft  ft 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
fi'om  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1046.43(d)  and 
'  §  1046.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

ft  ft  ft  ft  ft 

9.  Section  1046.60  is  amended  by 
revising  paragraphs  (d).  (f)  and  (g)  and 
by  adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

§  1046.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

ft  ft  ft  ft  ft 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  himdredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1046.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1046.44(a)(7)(i) 
through  (iv)  and  (vii)  and  the 
corresponding  step  of  §  1046.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants: 

ft  ft  ft  ft  ft 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  voliime  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
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in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1046.43(d)  and  §  1046.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  piirsuant  to 
§  1046.44(a)(ll)  and  the  corresponding 
steps  of  §  1046.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  horn  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amoimt  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  oH^set  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  die 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1046.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1046.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1046.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  1 046.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

•  *  •  *  * 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 


(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  diflerence  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1046.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1046.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


11046.85  AssMsment  for  order 
•dmlnietration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  xmregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  vise 
pursuant  to  §  1046.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1046.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1046.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1046.60(d)  and  (f);  and 
***** 

PART  104»-MILK  IN  THE  INDIANA 
MARKETING  AREA 

1.  Section  1049.15  is  revised  to  read 
as  follows: 

§1049.15  HukJ  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
M  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulets  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1049.16  is  revised  to  read 
as  follows: 

§  1 049.1 6  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  firozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1049.19  is  added  to  read 
as  follows: 
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§  1049.19  Commercial  food  proceesing 
establiehmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1049.13, 1049.41  and 
1049.52. 

4.  Section  1049.40  is  revised  to  read 
as  follows: 

§  1049.40  CiassM  of  utilization. 

Except  as  provided  in  §  1049.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1049.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ni  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  padded  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  fit>zen 


dessert  mixes,  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtrires  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(viO  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  clumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  sucdi 
disposition.  In  any  case,  classification 
rmder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 


must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
pr^ucts  specified  in  paragraph  (b)(1)  of 
this  secrtion  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occnirrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
sechon  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1049.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1049.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1049.41(a)  to  the  receipts  specified  in 
§  1049.41(a)(2)  and  in  shrinkage 
specified  in  §  1049.41(b)  and  (c). 

5.  Section  1049.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentenc:e 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

§  1 049.42  Classification  of  transfers  and 
diversions. 

(a)*  *  * 

(1)  *  •  *  -pjjQ  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2) *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  1^ 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1049.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f  1049.43  General  claaalficatlon  rules. 
***** 
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(d)  Skim  milk  and  butter&t  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Gass  I  use.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Gass  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1049.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1049.44  on  a  pro  rata 
basis,  imless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1049.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)”.  to  read  as  follows: 

f  1 049.44  Classification  of  producer  milk. 

*  •  •  *  • 

(а) *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Gass  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Gass  I  milk  and 
is  not  used  as  an  off^  for  any  other 
payment  obligation  under  any  order; 

(ii)  Package  fluid  milk  pr^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  sub)ect  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

•  •  •  ft  « 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Gass  II  the 
poimds  of  skim  milk  in  products 
specified  in  §  1049.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Gass  n.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Gass  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcantrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1049.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 


classified  as  Gass  in  milk  pursuant  to 
§  1049.40(cK6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Gass 

n. 

(7)*  •  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(S)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1049.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section: 

ft  ft  ft  «  * 

(9)  Subtract  from  the  poxuids  of  skim 
milk  remaining  in  each  class,  in  series 
begiiming  with  Gass  in,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1049.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
para^aphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

ft  ft  ft  ft  ft 

8.  Section  1049.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

S  1049.45  Market  administrator’s  reports 
and  sniKMincementa  concerning 
classHIcatiofL 

ft  ft  ft  ft  ft 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  monfli  is  received 
fiom  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1049.43(d)  and 
§  1049.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

ft  ft  ft  ft  ft 

9.  Section  1049.60  is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

S  1049.60  Hmdter’a  value  of  milk  for 
computing  uniform  price. 

ft  ft  ft  ft  ft 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plwt  and  the  Gass  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Gass  I  pursuant  to 
§  1049.43(d)  and  the  htmdredweight  of 
skim  milk  and  butterfat  subtracted  from 
Gass  I  pursuant  to  $  1049.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  %  1049.44(b).  excluding  receipts  of 


bulk  fluid  cream  products  from  another 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

ft  *  ft  ft  ft 

(f)  Add  the  amount  obtained  frtun 
multiplying  the  Gass  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  vras  received  by 
the  pounds  of  sldm  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Gass  I  pursuant  to 
§  1049.43(d)  and  $  104g.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Gass  I  pursuant  to 

§  1049.44(aKll)  and  the  corresponding 
steps  of  §  1049.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  fiom  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Gass  I  milk  and  is  not  used 
as  an  oflset  for  any  other  payment 
obligation  imder  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
tlie  diflerence  between  the  Gass  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Gass  III  price)  by  ^e 
himdredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Gass  I  use  pursuant  to 

§  1049.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1049.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amoimt  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  sudi  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1049.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows; 
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{ 1 049.76  Payments  by  handler  operating 
a  partially  regulated  diatributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  era  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
diflerence  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difl'erence  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  ^  less  than 
the  Class  ni  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  ^e  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  iised  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  imder  §  1049.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 


to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1049.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11049.85  AsaeMment  for  order 
•dmlnletratlon. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonflmd  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  1049.43(d)  and  otlier 
soiirce  milk  allocated  to  Class  I  piursuant 
to  §  1049.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1049.44(b), 
except  such  other  source  milk  that  is 
excluded  horn  the  computations 
pursuant  to  §  1049.60(d)  and  (f);  and 
***** 

PART  1059-MILK  IN  THE  CENTRAL 
ILUNOIS  MARKETING  AREA 

1.  Section  1050.15  is  revised  to  read 
as  follows: 

f  1050.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  immodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1050.16  is  revised  to  read 
as  follows: 


1 1050.16  Huld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1050.19  is  added  to  read 
as  follows: 

f  1050.19  Commercial  food  processing 
establlahment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  Umited  to, 
provisions  in  §§  1050.13, 1050.41  and 
1050.52. 

4.  Section  1050.40  is  revised  to  read 
as  follows: 

§  1 050.40  Classes  of  utilization. 

Except  as  provided  in  §  1050.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1050.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  in  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  me  nth  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
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verification.  Otherwise,  sudi  uses  shall 
be  Class  1; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Cr^le  cheese,  and 
any  similar  soft.  high-mcHst\ue  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  fiozen  desserts,  and  frozen 
dessert  mixes  distribvited  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  soiir  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  othm  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddmgs, 
panc^e  mixes.  buttermUk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepa^  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  HI  milk.  Class  ID  milk  shall 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  imconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  proc«ised  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 


section,  that  are  dumped  by  a  handler. 
The  ma^et  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
piquets  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  bv 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fimd 
milk  product  or  in  any  product 
specified  in  paragraph  Cb)(l)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1050.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1050.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1050.41(a)  to  £e  receipts  specified  in 
§  1050.41(a)(2)  and  in  s^nkage 
specified  in  §  1050.41(b)  and  (c). 

5.  Section  1050.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence  .. 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

f  1050.42  Classification  of  tranafers  and 
divsfsiona. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk 
or  butterfat  classifie<i  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  •  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  ^t  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpqol  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  { i  id  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 


remaining  Class  II  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

***** 

6.  Section  1050.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1 1050.43  Qenaral  claaalflcatlon  nriaa. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
estaolished  by  the  handler)  prior  to  any 
assignments  under  §  1050.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1050.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  section  1050.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(Sl, 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
‘'(a)(2)'’  in  paragraphs  (a)(7)(v).  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
intrc^uctory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)”,  to  read  as  follows: 

§1050.44  Claseification  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  sldm 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unrelated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  f^ly  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(ii)  Package  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Fe^ral  milk  ordm 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  firom  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1050.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 
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1(6)  Subtract  from  the  remainiufi 
pounds  of  skim  milk  in'Class  II  the 
povmds  of  skim  milk  in  bulk 
I  concentrated  fluid  milk  products  and  in 
/  other  soiirce  milk  (except  other  source 
I  milk  received  in  the  form  of  an 
f  unconcentrated  fluid  milk  product  or  a 
i  fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1050.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 
*  §  1050.40(c)(6)).  but  not  in  excess  of  the 

(pounds  of  sldm  milk  remaining  in  Class 

n. 

(7)  ‘  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  imconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1050.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4). 

(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  firom  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1050.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1050.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 1 050.45  Market  administrator’a  reports 
and  announcements  concerning 
ciassHication. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1050.43(d)  and 
§  1050.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1050.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

§  1050.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 


(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1050.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  frnm 
Class  I  pursuant  to  §  1050.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1050.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1050.43(d)  and  §  1050.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1050.44(a)(ll)  and  the  corresponding 
steps  of  §  1050.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1050.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonflvud 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1050.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amoimt  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  proc(ucts  that  occurs  at  the 


transferee  plant.  Any  such  applicable 
class  price  change  s^l  be  applied  to 
the  pLuat  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentiated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1050.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  addbag  a  new  paragraph  (c)  to  read 
as  follows: 

{1050.76  Payments  by  hancMer  operating 
a  partially  regulated  distributing  plant 
•  *  •  •  * 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Qass  in 
price)  and  the  Gass  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Gass  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Gass  ni  price)  and  the  Class  IH 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingi^ents  assigned  to 
Class  I  use  under  §  1050.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 


( 
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aonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  m  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  imder  one  or  more  Federal 
orders  and  pajrment  may  only  be  made 
to  the  producer-settlement  hind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonflxiid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1050.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1050.85  Assessment  for  order 
administration. 

•  #  •  *  * 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigns  to  Class  I  use 
pursuant  to  §  1050.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1050.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1050.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1050.60(d)  and  (f);  and 
•  •  •  •  * 

PART  1064-iyilLK  IN  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

1.  Section  1064.15  is  revised  to  read 
as  follows: 

S  1064.15  Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 


sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  immodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1064.16  is  revised  to  read 
as  follows; 

f  1064.16  Ruid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1064.19  is  added  to  read 
as  follows: 

§  1 064.1 9  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  Umited  to. 
provisions  in  §§  1064.13, 1064.41  and 
1064.52. 

4.  Section  1064.40  is  revised  to  read 
as  follows; 

S  1064.40  Classes  of  utilization. 

Except  as  provided  in  §  1064.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1064.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat; 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  padwaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ni  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 
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(2)  In  packaged  inventory  at  the  end  i 
of  the  month  of  the  products  specified  I 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 

in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  nroduce: 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  ciird  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sWeetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 
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I  (3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  proc^sed  by  the 
,  disposing  handler  that  are  specified  in 
[  paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  ol 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 

I  to  maintain  adequate  records  of  such 
use  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood . 
fire,  or  in  a  similar  occiurence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1064.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1064.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1064.41(a)  to  the  receipts  specified  in 
§  1064.41(a)(2)  and  in  shrinkage 
specified  in  §  1064.41  (h)  and  (c) 

5.  Section  1064.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

§  1 064.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  • 

(1)  *  *  *  The  amount  of  skim  milk 
or  butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*  *  «  *  • 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 


the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  ^st  to  any  remaining  Class  1 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  6unong  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

e  •  •  •  • 

6  Section  1064.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows 

9  *064.43  General  classification  rules. 

•  •  •  •  • 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handier)  prior  to  any 
assignments  imder  §  1064.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1064.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  section  1064.44  is  amended  by 
revising  paragraph  (a)(2),  revising  (tie 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  emd  by  changing  the  reference 
"(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)”,  to  read  as  follows; 

§  1064.44  Classification  of  producer  milk. 

«  •  •  *  # 

la)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  poimds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  hy  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packagra  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 


provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  firom  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pormds  of  skim  milk  in  products 
specified  in  §  1064.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
poimds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1064.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  ni  milk  pursuant  to 

§  1064.40(c)(6)),  hut  not  in  excess  of  the 
pounds  of  sldm  milk  remaining  in  Class 

n. 

(7)  •  •  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  pacl^ged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1064.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  ni,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1064.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
para^aphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section: 

***** 

8.  Section  1064.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 064.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

• 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  monUi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  hulk  fluid  cream 
products  frnm  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1064.43(d)  and 
§  1064.44  on  the  basis  of  such  report 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
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milk  products),  and  thereafter,  any 
change  in  sudi  allocaticHi  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

•  •  *  *  • 

0.  Section  1064.60  is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

f  1064.60  Handlar’a  value  of  milk  for 
computing  uniform  price. 

*  •  •  •  • 

(d)  Add  the  amomit  obtained  fit>m 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  ED  price 
by  the  nunoredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
$'1064.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1064.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1064.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  frnm  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

•  •  ft  ft  ft  ' 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1064.43(d)  and  §  1064.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  fiom  Class  I  pursuant  to 
§  1064.44(a)(ll)  and  the  corresponding 
steps  of  §  1064.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Gass  I  milk  and  is  not  used 
as  an  oftset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  finm  receipts  of  nonfluid  milk 
products,  an  amoimt  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Gass  m  price)  by  &e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
$  1064.43(d); 

(h)  Exclude,  for  pricing  piuposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
iabel^  reconstituted  milk  for  which 


payments  are  made  to  the  producer- 
settlement  fund  of  another  order  imder 
§  1064.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  Quid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  snail  be  applied  to 
the  plant  that  u^  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1064.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(S)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

f  1 064.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

ft  ft  ft  ft  ft 

(a)  •  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  mariceting  area  frt>m  the  partially 
regulated  distributing  plant; 

ft  ft  ft  ft  ft 

(5)  Add  the  amoimt  obtained  fit>m 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Gass  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Gass  III 
price)  and  the  Gass  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Gass  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Gass  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Gass  m  price)  and  the  Gass  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
pr^ucer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 


used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

ft  ft  ft  ft  ft 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Gass  I  use  under  §  1064.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Gass  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  Im  less  than  the  Class  in  price) 
and  the  Gass  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fimd  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1064.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1064.85  Asaeaamant  for  order 
administration. 

ft  ft  ft  ft  ft 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Gass  I  use 
pursuant  to  §  1064.43(d)  and  other 
source  milk  allocated  to  Gass  I  pursuant 
to  §  1064.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1064.44(b), 
except  such  other  source  milk  that  is 
excluded  frt>m  the  computations 
pursuant  to  §  1064.60  (d)  and  (f);  and 

ft  ft  ft  ft  ft 

PART  106&-MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  Section  1065.15  is  revised  to  read 
as  follows: 

$1065.15  Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
bnzen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
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flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  sldm  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  immodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1065.16  is  revised  to  read 
as  follows: 

§  1065.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1065.19  is  added  to  read 
as  follows: 

S  1065.19  Commercial  food  proceeeing 
establiehment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  arid 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1065.13, 1065.41  and 
1065.52. 

4.  Section  1065.40  is  revised  to  read 
as  follows: 

§  1 065.40  Claeses  of  utilization. 

Except  as  provided  in  §  1065.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1065.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 


(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
he  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moistture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 


(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  imconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  tliis 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed.of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1065.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1065.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1065.41(a)  to  me  receipts  specified  in 
§  1065.41(a)(2)  and  in  s^nkage 
specified  in  §  1065.41(b)  and  (c). 

5.  Section  1065.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 
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{1065.42  Ctassification  of  transfers  and 
divaraiona. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  hutterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  •  *  •  • 

(d)  •  •  • 

(2)  *  *  • 

(vi)  Any  remaining  unassigned 
receipts  of  hulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  Older  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  0  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  Im 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  11  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  •  *  •  • 

6.  Section  1065.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

f  1065.43  Gen««l  classification  rules. 

*  •  *  #  • 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1065.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1065.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1065.44  is  amended  by 
revising  paragraph  (a)(2).  revising  ^e 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)’*  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)’’,  to  read  as  follows: 

f  1065.44  Classification  of  producer  milk. 

•  •  •  •  * 

(a)  *  •  • 

(2)  Subtract  bom  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 


(i)  Receipts  of  packaged  fluid  milk 
products  ^m  an  unr^ulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  dispos^  of  to 
such  plant  by  handlers  f^y  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  ofiset  for  any  other 
payment  obligation  imder  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  bom  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1065.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  H.  *  •  • 

(6)  Subtract  bom  the  remaining 
pounds  of  skim  milk  in  Class  U  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1065.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1065.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  .  .  . 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1065.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1065.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1065.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


f  1065.45  Market  administrator’s  reports 
and  announcements  concemins 
elsssllicstion. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  monu  is  received 
bom  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  bom  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1065.43(d)  and 
§  1065.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1065.52  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§1065.52  Plant  location  edlustments  for 
handlers. 

***** 

(d)  •  *  * 

(1)  Subtract  bom  the  pounds  of  Class 
1  remaining  at  the  transferee-plant  after 
the  computations  pursuant  to 
§  1065.44(a)(12)  and  (b)  plus  the  pounds 
of  skim  milk  in  receipts  of  concentrated 
fluid  milk  products  ^m  other  pool 
plants  that  are  assigned  to  Class  I  use. 
the  pounds  of  paclmged  fluid  milk 
products  bom  other  pool  plants; 
***** 

10.  Section  1065.60  is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

{ 1065.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  bom 
multiplying  the  diflerence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
hy  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1065.43(d)  and  the  hundredwei^t  of 
skim  milk  and  butterfat  subtracted  bom 
Class  I  pursuant  to  §  1065.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1065.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  bom  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  bom  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  bom 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  bom  which 
an  equivalent  volume  was  received  hy 
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the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1065.43(d)  and  §  1065.44(a)(7)(i)  and 
the  poimds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1065.44(a)(ll)  and  the  corresponding 
steps  of  §  1065.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  \mder  6my 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  imder  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  frnm  receipts  of  nonfluid  milk 
products,  an  amo\mt  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difierence  between  the  Class  I  price 
applicable  at  the  location  of  the  {}ool 
plant  and  the  Class  ni  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1065.43(d): 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1065.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amoimt  per 
himdredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products*were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1065.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows; 

i  1065.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 


the  marketing  area  from  the  partially 
regulated  distributing  plant; 

***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partiall} 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  frind  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

*  •  *  *  *  * 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1065.44(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  non  fluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 


12.  Section  1065.85  is  amended  hy 
revising  paragraph  (b)  to  read  as  follows; 

f  1065.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1065.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1065.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1065.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1065.60(d)  and  (f);  and 
*.**** 

PART  1068— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1068.15  is  revised  to  read 
as  follows; 

§1068.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to;  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include; 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1068.16  is  revised  to  read 
as  follows; 

1 1068.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  firozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 
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3.  A  new  §  1068.19  is  added  to  read 
as  follows: 

f  1068.19  Commorciai  food  proceeslng 
•stabUshmont 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
*  which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  $$  1068.13, 1068.41  and 
1068.52. 

4.  Section  1068.40  is  revised  to  read 
as  follows: 

§1068.40  Classes  of  utilization. 

Except  as  provided  in  §  1068.42,  all 
skim  milk  and  butterfst  required  to  be 
reported  by  a  handler  pursuant  to 
§  1068.30  ^all  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfet: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
ell  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of.this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventor  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Cr^le  cheese,  and 
any  similar  soft,  high-moisture  cheese 
.*esembling  cottage  cheese  in  form  or 
use: 


(ii)  Milkshake  and  ice  milk  mixes  (or 
baMs),  frozen  desserts,  and  fix>zen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semisolid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
panc^e  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processea  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  producer 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 


dumping  is  not  possible,  or  if  the  market 
administrator  so  reouires,  the  handler 
must  notify  the  maAet  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
pr^ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  acddent,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  fi‘om  records  satisfoctory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modi^ed  fluid 
milk  product  or  in  any  product" 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1068.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1068.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1068.41(a)  to  &e  receipts  specified  in 
§  1068.41(a)(2)  and  in  shrinkage 
specified  in  §  1068.41(b)  and  (c). 

5.  Section  1068.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

1 1 068.42  Classification  of  transfers  and 
diversions. 

(a)*  *  • 

(1)  *  *  *  The  amotmt  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)*  *  * 

(2) *  •  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
pr^ucts  at  the  nonpool  plant  fi'om  pool 
plants  and  other  order  plants  shall  to 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1068.43  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 
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11068.43  QeiMral  claMificatlon  rules. 
***** 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  flxiid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1068.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1068.44  on  a  pro  rata 
basis,  unless  a  specific  \ise  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1068.44  is  amended  by 
revising  paragraph  (a)(2),  revising  die 
first  sentence  of  paragraph  (a)(5),' 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
‘‘(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)”,  to  read  as  follows: 

f  1 068.44  Classification  of  producer  milk. 
***** 

(а)  *  *  * 

(2)  Subtract  from  the  total  poimds  of 
skim  milk  in  Class  I  the  poimds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  ofiset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Package  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  fit>m  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1068.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  poimds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
piroduce,  or  added  to  any  product 


specified  in  §  1068.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 
§  1068.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  ^m  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1068.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1068.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1068.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1068.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1068.43(e)  and 
§  1068.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1068.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 

i  1 068.60  Handler’s  value  of  milk  for 
determining  pool  obligation. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1068.43(e)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtract^  from 


Class  I  pursuant  to  S  1068.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  $  1068.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  firom 
multiplying  the  Class  1  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1068.43(e)  and  §  1068.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1068.44(a)(ll)  and  the  corresponding 
steps  of  §  1068.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fiilly  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  1  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
***** 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  Aan 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  ni  price)  by  &e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1068.43(e); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
pa)rments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1068.76(a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
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products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1068.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1068.76  Payments  by  handler  operating 
a  partially  regulated  diatributing  plant 

•  *  *  •  * 

(a)  •  •  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  horn 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant: 

•  •  *  *  * 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difrerence  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

•  •  *  •  • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ing^ients  assigned  to 
Class  I  use  under  §  1068.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  imder  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  m  price) 


and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  imder  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1068.85  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows; 

S  1068.85  Assessment  for  order 
administration. 

•  «  *  •  * 

(d)  Receipts  of  concentrated  fluid 
milk  products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1068.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1068.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1068.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1068.60  (d)  and  (f);  and 
•  «  *  *  • 

1.  The  table  of  contents  is  revised  to 
read  as  follows: 

PART  1075— MILK  IN  THE  BLACK 
HILLS.  SOUTH  DAKOTA  MARKETING 
AREA 

Ger>erai  Provisions 

1075.1  General  provisions. 

Definitions 

1075.2  Black  Hills,  South  Dakota  marketing 
area. 

1075.3  Route  disposition. 

1075.5  Distributing  plant. 

1075.6  Supply  plant. 

1075.7  Pool  plant. 

1075.8  Nonpool  plant. 

1075.9  Handler. 

1075.10  Producer-handler. 

1075.12  Producer. 

1075.13  Producer  milk. 

1075.14  Other  source  milk. 

1075.15  Fluid  milk  product. 

1075.16  Fluid  cream  product. 

1075.17  Filled  milk. 

1075.18  Cooperative  association. 

1075.19  Commercial  food  processing 
establishment. 

1075.20  Product  prices. 

Handier  Reports 

1075.30  Reports  of  receipts  and  utilization. 

1075.31  Payroll  reports. 

1075.32  Other  reports. 

Classification  of  Milk 

1075.40  Qasses  of  utilization. 

1075.41  Shrinkage. 


1075.42  Classihcation  of  transfers  and 
diversions. 

1075.43  General  classiflcation  rules. 

1075.44  Classification  of  producer  milk. 

1075.45  Market  administrator’s  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1075.50  Class  prices. 

1075.51  Basic  formula  prices. 

1075.52  Plant  location  adjustments  for 
handlers. 

1075.53  Announcement  of  class  prices. 

1075.54  Use  of  equivalent  prices. 

Uniform  Price 

1075.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

1075.61  Computation  of  uniform  price 
(including  weighted  average  price). 

1075.62  Announcement  of  uniform  price 
and  butterfat  differential. 

Payments  for  Milk 

1075.70  Producer-settlement  fund. 

1075.71  Payments  to  the  producer- 
settlement  fund. 

1075.72  Payments  from  the  producer- 
settlement  fund. 

1075.73  Payments  to  producers  and  to 
cooperative  associations. 

1075.74  Butterfat  differential. 

1075.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1075.76  Payments  by  handler  operating  a 
partially  regulated  distributi^  plant. 

1075.77  Adjustment  of  accounts. 

Administrative  Assessment 
1075.85  Assessment  for  order 
administration. 

§  1075.6  [Redesignated  as  i  1075.2] 

2.  Section  1075.6  is  re-designated  as 
§  1075.2. 

§1075.20  [Redesignated  as  §1075.3] 

3.  Section  1075.20  is  re-designated  as 
§  1075.3  and  amended  by  changing  the 
reference  *‘§  1075.41(a)”  to 

”§  1075.40(a)”. 

§  1075.10  [Redesignated  as  §  1075.6] 

4.  Section  1075.10  is  re-designated  as 
§  1075.6  and  amended  by  changing  the 
reference  “§  1075.12”  to  “§  1075.7(b)”. 

§  1075.15  [Redesignated  as  §  1075.10] 

5.  Section  1075.15  is  re-designated  as 
§1075.10. 

§  1075.18  [Redesignated  as  §  1075.15] 

6.  Section  1075.18  is  re-designated  as 
§  1075.15  and  revised  to  read  as  follows: 

§1075.15  Fluid  milk  product 
(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
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include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
m^ified  product  specified  in  paragraph 

(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

S  1075.5  [Redesignated  aai  1075.18] 

7.  Section  1075.5  is  re-designated  as 
§1075.18. 

§1075.9  [Redesignated  as  §1075.5] 

8.  Section  1075.9  is  re-designated  as 
§1075.5. 


§1075.7  [Removed] 

§  1075.12  [Redesignated  as  §  1075.7] 

11.  Section  1075.7  is  removed  and 
§  1075.12  is  re-designated  as  §  1075.7, 
and  a  new  paragraph  (c)  is  added  to  read 
as  follows: 

§1075.7  Pool  plant 
*  •  •  •  « 

(c)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler, 

(2)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  from  which 
a  lesser  volume  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  from 
such  plant  to  retail  or  wholesale  outlets 
in  the  Black  Hills  marketing  area  and  to 
pool  plants  under  this  part  than  is 
disposed  of  in  the  marketing  area  and  to 
pool  plants  regulated  pursuant  to 
another  order. 

§  1075.8  [Redesignated  as  §  1075.12] 

12.  Section  1075.8  is  re-designated  as 
§  1075.12  and  revised  to  read  as  follows: 

§1075.12  Producer. 

Producer  means  any  person,  except  a 
producer-handler  as  defined  in  any 
order  (including  this  part)  issued 
pursuant  to  the  Act,  who  produces  milk 
in  compliance  with  the  Grade  A 
inspection  requirements  of  a  duly 
constituted  health  authority,  which  milk 
is  (a)  received  at  a  pool  plant,  or  (h) 
diverted  from  a  pool  plant  to  a  nonpool 
plant  for  the  account  of  either  the 
operator  of  the  pool  plant  or  a 
cooperative  association. 

§  1075.13  [Redesignated  as  §  1075.8] 

13.  Section  1075.13  is  re-designated 
as  §  1075.8. 

§  1075.17  [Redesignated  as  §  1075.13] 

14.  Section  1075.17  is  re-designated 
as  §  1075.13  and  revised  to  read  as 
follows: 

§1075.13  Producer  milk. 

Producer  milk  means  the  skim  milk 
and  butterfat  contained  in  milk  (a) 
received  at  a  pool  plant  directly  from 
producers  or  (b)  diverted  from  a  pool 
plant  to  a  nonpool  plant.  Provide,  that 
milk  diverted  pursuant  to  this  section 
shall  be  deemed  to  have  been  received 
at  the  location  of  the  plant  from  which 
diverted. 

§1075.23  [Redesignated  as  §1075.17] 

15.  Section  1075.23  is  re-designated 
as  §  1075.17. 

§1075.11  [Removed] 

16.  Section  1075.11  is  removed. 

17.  Section  1075.16  is  revised  to  read 
as  follows: 


§  1075.16  Ruld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

§§1075.22,1075.27  [Removed] 

18.  Sections  1075.22  and  1075.27  are 
removed. 

19.  A  new  §  1075.19  is  added  to  read 
as  follows: 

§  1 075.1 9  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  he  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1075.13, 1075.41  and 
1075.52. 

20.  Section  1075.20  is  added  to  read 
as  follows: 

§  1075.20  Product  prices. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  n 
formula  price  pursuant  to  §  1075.51(b): 

(a)  Butter  price.  “Butter  price”  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-score)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dcdry  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
hoUdays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  “Cheddar 
cheese  price”  means  the  simple  average, 
for  the  first  IS  days  of  the  month,  of  the 
daily  prices  per  pound  of  cheddar 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay.  WI),  as 
reported  and  published  weekly  by  the 


§1075.14  [Redesignated  as  §1075.9] 

9.  Section  1075.14  is  re-designated  as 
§1075.9. 

§1075.19  [Redesignated  as  §1075.14] 

10.  Section  1075.19  is  re-designated 
as  §  1075.14  and  revised  to  read  as 
follows: 

§  1075.14  Other  source  milk. 

Other  source  milk  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in 

§  1075.40(b)(1)  from  any  source  other 
than  producers,  or  pool  plants: 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1075.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1075.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1075.40(bKl))  for 
which  the  handler  fails  to  establish  a 
disposition. 
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Daily  Division,  Agricultural  Marketing 
Service.  The  averam  shall  be  compute 
by  the  Director  of  ^  Dairy  Division 
u^g  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  woik-day  until  the  next  price 
is  report^.  A  woik-day  is  each  Monday 
through  Friday  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  “Nonfat  dry 
milk  price"  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area,  as 
reported  and  publish^  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work'^ay  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price.  “Edible  whey 
price’*  means  the  simple  average,  for  the 
first  15  days  of  the  month,  of  the  daily 
prices  per  poimd  of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  foe  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  foe 
Director  of  foe  Dairy  Division,  using  foe 
price  reported  each  week  as  foe  daily 
price  for  that  day  and  for  each  preceding 
woik-day  until  foe  day  such  price  was 
previously  reported.  A  woik-day  is  each 
Monday  through  Friday  except  national 
holiday. 

21.  Section  1075.30  is  revised  to  read 
as  follows: 

f  1075.30  Reports  of  receipts  end 
utilization. 

On  or  before  foe  5fo  day  after  foe  end 
of  each  month,  each  handler,  except  a 
producer-handler,  shall  report  to  foe 


market  administrator  for  such  month  in 
detail  and  on  forms  prescribed  by  foe 
market  administrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  such  handler’s  pool  plants,  shall 
report  foe  quantities  of  skim  milk  and 
butterfat  contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
induding  producer  milk  diverted  by  foe 
handler  TOm  foe  pool  plant  to  other 
plants; 

(2)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  received 
from  pool  plants; 

(3)  Receipts  of  other  source  milk; 

(4)  Inventories  at  foe  beginning  and 
end  of  foe  month  of  fluid  milk  products 
and  products  spedfied  in 

§  1075.40(b)(1); 

(5)  The  utilization  or  disposition  of  all 
mill^  filled  milk  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  who  operates  a 
partially  regulated  distributing  plant 
shall  report  with  respect  to  such  plant 
in  foe  same  manner  as  prescribed  for 
reports  required  in  paragraph  (a)  of  this 
section.  R^ipts  of  milk  that  would 
have  been  producer  milk  if  foe  plant 
had  been  fdly  regulated  shall  be 
reported  in  lieu  of  producer  milk.  Such 
report  shall  show  also  foe  quantity  of 
reconstituted  skim  milk  in  fluid  milk 
products  disposed  of  on  routes  in  foe 
marketing  area. 

(c)  Each  handler  described  in 
§  1075.9(b)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  such 
handler’s  receipts  and  utilization  of 
milk,  filled  milk,  and  milk  products  in 
such  manner  as  foe  market 
administrator  may  prescribe. 

22.  Section  1075.31  is  amended  by 
changing  foe  heading,  removing 
pcragiaph  (a),  redesignating  paragraph 
(b)  as  paragraph  (a),  hanging  foe 
reference  “§  1075.62(b)’’  in  re¬ 
designated  paragraph  (a)  to 
“§  1075.76(a)’’  and  adfong  a  new 
paragraph  (b)  to  read  as  follows: 

11075.31  Payroll  reports. 
***** 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 
$  1075.76(b)  shall  report  for  eadi  dairy 
farmer  who  would  have  been  a  producer 
if  foe  plant  had  been  fully  regulated  in 
foe  same  manner  as  prescribe  for 
reports  required  by  paragraph  (a)  of  this 
section. 


23.  A  new  §  1075.32  is  added  to  read 
as  follows: 

1 1075.32  Other  reports. 

(a)  In  addition  to  foe  reports  required 
pursuant  to  §§  1075.30  and  1075.31, 
each  handler  shall  report  such  other 
information  as  foe  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler’s  obligation  imder  foe 
order. 

(b)  Each  producer  handler  shall  make 
reports  to  foe  market  administrator  at 
siufo  time  and  in  such  manner  as  foe 
market  administrator  may  prescribe. 

24.  Section  1075.40  is  removed,  and 
§  1075.41  is  re-designated  as  §  1075.40, 
and  revised  to  read  as  follows: 

f  1075.40  Classes  of  utilization. 

Except  as  provided  in  §  1075.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1075.30  foall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  ^m  milk  and  butterfat: 

(1)  Disposed  of  in  foe  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  padcaged  fluid  milk  products  in 
inventory  at  foe  end  of  foe  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat; 

(1)  Disposed  of  in  foe  form  of  a  fluid 
cream  piquet  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventoiy  at  foe  end 
of  foe  month  of  foe  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  foe  end  of  foe  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  foe  market  administrator  is 
permitted  to  audit  foe  records  of  foe 
commercial  food  processing 
establishment  for  foe  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  efoeese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Cr^le  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 
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(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half*and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  produce; 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

"  (2)  In  inventory  at  the  end  of  the 
month  of  imconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 


(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1075.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1075.16;  and' 

(7)  In  shrinkage  assigned  pxirsuant  to 
§  1075.41(a)  to  &e  receipts  specified  in 
§  1075.41(a)(2)  and  in  s^nkage 
specified  in  §  1075.41(b)  and  (c). 

§  1075.42  [Redesignated  as  §  1075.41] 

25.  Section  1075.42  is  re-designated 
as  §  1075.41  and  revised  to  read  as 
follows: 

§1075.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  Wterfat  to  be  reported  by  a 
handler  pursuant  to  §  1075.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
res]}ectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (b)(6)  of 
this  section  which  was  received  in  the 
form  of  a  bulk  fluid  milk  product  or  a 
bulk  fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat.  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant); 

(2)  [Reserved] 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 


percentage  under  this  paragraph  (b)(3) 
shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fliiid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  exclu^ng  the 
quantity  for  which  Class  II  or  Class  m 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
unregulated  supply  plants,  excluding 
the  quantity  for  wUch  Class  D  or  Class 
m  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(4),  (b)(5),  and 
(b)(6)  of  this  section. 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handier 
pursuant  to  §  1075.9(b),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  puitdiases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  vmder  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

§  1 075.44  [Redesignated  as  f  1075.42] 

26.  Section  1075.44  is  re-designated 
as  §  1075.42,  and  revised  to  read  as 
follows: 

§  1 075.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  flmd 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  dassification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 
§  1075.44(a)(12)  and  the  corresponding 
step  of  §  1075.44(b).  The  amount  of  skim 
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milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plwt  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1075.44(a)(7) 
or  the  corresponding  step  of 

§  1075.44(b),  the  skim  milk  or  butterfet 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  $  1075.44(a)(ll) 
or  (a)(12)  or  the  corresponding  steps  of 
§  1075.44(b),  the  skim  milk  or  butterfet 
so  transferr^,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  to  other  order  plants. 
Skim  milk  or  butterfet  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  iirom  a  pool  plant 
to  another  order  plant  shall  be  classified 
in  the  following  manner.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  that  is  in  excess 
of  any  receipts  at  the  pool  plant  from 
the  other  order  plant  of  skim  milk  and 
butterfat,  respectively,  in  fluid  milk 
products  and  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraph 
(b)(1).  (b)(2),  or  (b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order, 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  Qass  II  or 
Class  ni  milk  to  the  extent  of  such 
utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  were 
allocated  under  the  other  order  is  not 
available  to  the  market  administrator  for 
the  purpose  of  establishing 
classification  under  this  paragraph, 
classification  shall  be  as  Class  I.  subject 
to  adjustment  when  such  information  is 
available; 


(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  Afferent 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfet  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfet 
allocated  to  the  other  classes  shall  be 
classified  as  Class  m  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
pr^uct  that  is  transferred  to  an  other 
ordw  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1075.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfet  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 
or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1075.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
m^ntains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 


purposes  if  requested  by  the  market 
administrator, 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plwts  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packag^  fluid 
milk  products  at  such  nonpool  plant 
from  other  mder  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
pr^ucts  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed  . 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Gass  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Gass  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  seouence: 

(A)  To  sucn  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(Bj  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  frrom  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
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possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  ^ 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  imder  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section.  27.  Section 
1075.45  is  re-designated  as  §  1075.43, 
and  revised  to  read  as  follows: 

§  1075.43  General  claaalfication  rules. 

In  determining  the  classification  of 
producer  milk  pmrsuant  to  §  1075.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1075.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1075.9(b)  the  pounds  of  skim  milk  and 
butterfat,  respectively,  in  each  class  in 
accordance  with  §§  1075.40, 1075.41, 
and  1075.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1075.9(b)  shall 
be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  coopkerative  association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 


established  by  the  handler)  prior  to  any 
assignments  imder  §  1075.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1075.44  on  a  pro  rata 
basis,  imless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

S  1075.46  [Redesignated  as  f  1075.44] 

28.  Section  1075.46  is  re-designated 
as  §  1075.44  and  revised  to  read  as 
follows: 

S  1075.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1075.9(a)  for  each 
of  its  pool  plants  separately  and  of  each 
handler  described  in  §  1075.9(b)  by 
allocating  the  handler’s  receipts  of  skim 
milk  and  butterfat  to  its  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  poimds  of 
skim  milk  in  Class  m  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1075.41(b); 

(2)  Subtract  from  the  total  poimds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amoimt  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  ofiset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
from  an  other  order  plant,  except  that  to 
be  subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  as  follows: 

(i)  From  Class  in  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receiptsfand 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1075.40(b)(1) 
that  were  received  in  packaged  form 
from  oj  er  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 


pounds  of  skim  milk  in  products 
specified  in  §  1075.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1075.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1075.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
fi; 

(7)  Subtract  in  the  order  sp<kdfied 
below  frem  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
begiiming  with  Class  m,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1075.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  whidi  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler,  as  defined 
under  this  or  any  other  Federal  order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  unregulated 
supply  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  ni,  in 
sequence  beginning  with  Class  III: 

U)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
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were  not  subtracted  pursuant  to 
paragraphs  (aK2)(i)  ami  (aK7)(v)  of  this 
section  for  which  the  handler  requests 
classification  other  than  Class  I.  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Cl^  n  and  Class  m 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  imregulated  supply  plant  that 
were  not  subtracted  piusuant  to 
paragraphs  (a)(2)(i).  (a)(7)(v).  and 
(a)(8)(i)  of  tfos  section  which  are  in' 
excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)(A)  throu^  (C)  of  this  section. 
Should  die  pounds  of  skim  milk  to  be 
subtracted  ^m  Class  n  and  Class  m 
combined  exceed  the  poimds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  m  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this-allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (excluding  any 
duplication  of  Class  I  utilization 
resulting  frnm  reported  Class  I  transfers 
between  pool  plants  of  the  handler)  at 
all  pool  plants  of  the  handler; 

(B)  Subtract  frnm  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  pr^ucer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  alrave  by  Uie  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  n  or  Class  in  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 


remaining  in  Class  n  and  Class  m 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  107S.40(bKl)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
para^phs  (a)(2)(ii),  (a)(5)  and  (a)(7Ki) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  in  the  poimds  of 
skim  milk  subtracted  pursuant  to 
paragrimh  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (aHll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  in  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  frtHn 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  lU  combined  being 
subtracted  first  bom  Class  HI  and  then 
from  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v).  and  (a)(8)(i)  and  (ii)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  n  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  ni  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increiised 
by  an  amount  equal  to  such  excess 


quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  ni  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  n).  In  such  case, 
the  poimds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  frx>m  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)(ii),  (a)(12)(iii).  and 
(a)(12)(iv)  of  this  section,  sudi 
subtraction  shall  be  pro  rata  to  the 
pounds  of  skim  milk  in  Class  I  and  in 
Class  n  and  Class  IQ  combined,  with  the 
quantity  prorated  to  Class  U  and  Class 
UI  combined  being  subtracted  first  from 
Class  IQ  and  then  from  Class  Q,  with 
respect  to  whichever  of  the  following 
quantities  represents  the  lower 
proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1075.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
peuragraph  (a)(12)(i)  of  this  section  result  ~ 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  firom 
Class  U  and  Class  IQ  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  Q  and  Class  IQ  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  firom  the  poimds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  &e 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  ^m  milk  to  be  subtracted 
from  Class  Q  and  Class  IQ  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  Q  and  Clas.9  IQ 
combined  shall  be  increased  (Increasing 
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as  necessary  Class  HI  and  thm  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amo\mt  equal  to  such 
excess  quantity  to  be  subtrected,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  per^raph 

(a](12)(i)  m  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  die 
poxmds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  ni  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  ni  and  then  Class  II).  In  such  case.  - 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  ^all  be 
adjusted  in  the  rev'erse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1075.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  HI.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procediue  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  end 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
{a)(14)  of  this  section  and  Ae 
corresponding  step  of  paragraph  (b)  of 
this  section. 

29.  Section  1075.45  is  added  to  read 
ds  follows: 


11075.45  Markatadminiatrator'a  reports 
and  announcamants  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  107S.44(a)(12)  and 
the  corresponding  step  of  §  1075.44(b). 
estimate  and  publicly  announce  on  or 
before  the  10^  day  of  the  month  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat. 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose; 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  another  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  107S.43(d)  and 

§  1075.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report;  and 

(c)  Furnish  to  each  handler  opo-ating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
another  order  plant,  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  of  the 
receiving  handler  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

§1075.50  [Removed] 

30.  Section  1075.50  is  removed. 

§  1075.51  Redesignated  as  §  1  C75.sq 

31.  Section  1075.51  is  re-designated 
as  §  1075.50  and  amended  in  tire 
introductory  text  by  removing  the 
reference  “and  §  1075.53”,  revising 
paragraph  (b),  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  1075.50  Class  prices. 

•  *  •  •  * 

(b)  Class  II  price.  The  Class  11  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  befcne  the 
15th  day  of  the  preceding  month.  The 
Class  11  price  sh^l  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
§  1075.5 1(b)  for  the  month  plus  the 
amount  that  the  value  computed 


pursuant  to  paragraph  (bXl)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  fo)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  n  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  lass  than  the  Class 
in  price  for  the  second  preceding 
month. 

(1)  Determine  for  the  most  recant  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  107S.51(a)  and  add  10  cents;  and 

(2)  Determine  For  the  same  12-month 
period  as  specified  in  par^raph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Qass  II 
formula  prices  computed  pursuant  to 

§  1075.51(b). 

(c)  Class  in  price.  The  Class  III  price 
shall  be  the  b^c  formula  price  for  the 
month,  but  in  no  event  shall  the  Class 
III  price  exceed  an  amount  computed  as 
follows: 

(1)  Multiply  by  4.2  the  Chicago  butter 
price; 

(2)  Multiply  by  8.2  the  weighted 
average  of  carlot  prices  per  pound  of 
spray  process  nonfat  dry  milk  for 
human  consumption,  f.o.b. 
manufacturing  plants  in  the  Chicago 
area,  as  published  for  the  period  from 
the  26th  day  of  the  immediately 
preceding  month  through  the  25th  day 
of  the  current  month  by  the  Department; 
and 

(3)  From  the  sum  of  the  results  arrived 
at  under  paragraphs  (cKl)  and  (2)  of  this 
section  subtract  48  cents,  and  round  to 
the  nearest  cent. 

32.  New  §  1075.51  is  added  to  read  as  * 
follows: 

§  1075.51  Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  b^is  and  rounded  to  the 
nearest  cent  For  such  adjustment,  the 
butterfat  differential  pursuant  to 

§  1075.74  idiall  be  us^. 

(b)  The  basic  Class  H  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1075.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  piusuant  to  paragraphs  (bKl) 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cbeddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1075.20  and  yield  factors  in  effect 
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under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  ^eddar  cheese  price 
by  the  yield  factor  used  imder  the  Price 
Support  Program  for  cheddar  cheese; 

(Bj  MultifHy  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 
(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difierence  by 
the  yield  factor  used  imdar  the  Price 
Sujpi^rt  Program  for  edible  whey. 

(lij  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(Aj  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
SupjMrt  Promm  for  butter;  and 

(d)  Multiiuy  the  nonfat  diy  milk  price 
by  the  yield  factor  used  under  the  Wee 
Support  Pro^am  for  nonfat  dry  milk. 

(z)  Determine  the  amoimts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
tlie  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 


yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

S  1075.53  [Redesignated  §  1075.52] 

33.  Section  1075.53  is  re-designated 
as  §  1075.52,  and  revised  to  read  as 
follows: 

§  1075.52  Plant  location  adiustments  for 
handlers. 

(a)  For  producer  milk  received  at  a 
pool  plant  located  100  miles  or  more  by 
the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  market 
administrator,  from  the  nearest  of  the 
Post  Offices  of  Rapid  City,  Lead,  Hot 
Springs,  and  Custer,  South  Dakota;  and 
classified  as  Class  I  milk  or  assigned 
Class  I  location  adjustment  credit 
pursuant  to  paragraph  (b)  of  this  section 
and  for  other  source  milk  for  which  a 
location  adjustment  is  applicable,  the 
price  computed  pursuant  to  §  1075.50(a) 
shall  be  r^uced  by  15  cents,  plus  1.5 
cents  for  each  10  miles  or  fraction 
thereof  that  such  distance  exceeds  110 
miles; 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  Class  I 
disposition  at  the  transferee  plant,  in 
excess  of  the  sum  of  receipts  at  such 
plant  of  producer  milk,  and  the  volume 
assigned  as  Class  I  to  receipts  from  other 
order  plants  and  unregulated  supply 
plants,  such  assignment  to  be  made  first 
to  transferor  plants  at  which  no  location 
adjustment  credit  is  applicable  and  then 
in  sequence  beginning  with  the  plant  at 
which  the  least  location  adjustment 
would  apply. 

34.  A  new  §  1075.53  is  added  to  read 
as  follows: 

§  1075.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  111  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month,  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  §  1075.50(b). 

35.  Section  1075.60  is  removed  and 
§  1075.70  is  re-designated  as  new 

§  1075.60  and  is  revised  to  read  as 
follows: 


{ 1 075.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler’s  pool 
plants  and  of  each  handler  described  in 
§  1075.9(b)  as  follows: 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class,  as  computed 
pursuant  to  §  1075.44(c),  by  the 
applicable  class  prices  adjusted 
pursuant  to  §  1075.52; 

(b)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  overage 
deducted  ^m  each  class  pursuant  to 

§  1075.44(a)(14)  and  the  corresponding 
step  of  §  1075.44(b)  by  the  applicable 
class  prices; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difierence  between  the 
Class  ni  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
n  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  n  pursuant  to 

§  1075.44  (a)(9)  and  the  corresponding 
step  of  §  1075.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1075.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1075.44  (a)(7)(i) 
through  (a)(7)(iv)  and  the  corresponding 
step  of  §  1075.44(b),  excluding  receipts 
of  bulk  fluid  cream  products  from  an 
other  order  plant  and  bulk  concentrated 
fluid  milk  products  from  pool  plants, 
other  order  plants  and  imregulated 
supply  plants; 

(e)  Aad  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1075.44  (a)(7)(v)  and 
(a)(7)(vi)  and  the  corresponding  step  of 
§  1075.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1075.43(d)  and  §  1075.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  frnm  Class  I  pursuant  to 

§  1075.44(a)(ll)  and  the  corresponding 
steps  of  §  1075.44(b),  excluding  such 
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skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extwit 
that  an  equivalent  amount  of  milk 
or  butter^  disposed  of  to  sudi  plant  by 
handlers  fully  regulated  \inder  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  imder  any  order. 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amoimt  computed  by 
multiplying  $1.00  (but  not  more  than 
the  djJfierenoe  between  the  Class  I  price 
applicable  at  the  location  of  die  poc^ 
pl^t  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butter&t  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1075.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  secdon,  receipts  of  ncmfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1075.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  end  other  order  plants, 
add  ot  subtract  the  amount  per 
uundredwei^t  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  s^ll  be  applied  to 
the  plant  that  usi^  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

§1075.61  [Removed] 

§1075.72  [Redesignated  as  §1075.51] 

36.  Section  1075.61  is  removed  and 
§  1075.72  is  re-designated  as  new 
§  1075.61  and  is  revised  to  read  as 
follows: 

§  1075.61  Computation  of  unHorm  price 
(including  weighted  average  price). 

For  each  month  the  market 
administrator  shall  compute  an 
aggregate  value  from  wfadch  to 
determine  the  uniform  price  per 
hundredwei^t  for  producer  milk  of  3.S 
percent  butterfat  content,  f.o.b.  plants 
located  within  100  miles  of  the  Post 
Offices  of  Rapid  City,  Lead,  Hot  Spring, 
and  Custer,  South  Dakota,  as  follows: 

(a)  Combine  into  one  total  the  value 
computed  pursuant  to  §  1075.60  for  all 
handlers  who  filed  reports  prescribed  in 
§  1075.30  for  the  month,  except  those  in 


default  of  payments  required  pursuant 
to  §  1075.71  for  the  pre(»<Ung  month; 

(b)  Add  an  amount  equal  to  the  sum 
of  the  location  differential  deductions  to 
be  made  pursuant  to  §  1075.75; 

(c)  Add  an  amount  equal  to  one-half 
of  the  unobligated  cash  balance  in  fiie 
producer-settlemant  fund. 

(d)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  Hie  total  himdredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

S  1075.60(f);  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  £rom  the  price 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  result  shall  be  the 
weigjited  average  price  or  the  uniform 
price  for  producer  milk. 

§1075.62  [RadMigmrtMlM§  1075.76] 

37.  Section  1075.62  is  re-designated 
as  §  1075.76,  and  a  new  §  1075.62  is 
added  to  read  as  follows: 

§1075.62  Annotinoement  of  uniform  price 
and  butterfat  differential. 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  eadi 
month  the  butterfat  differential  for  sudi 
month;  and 

(b)  The  10th  day  after  the  end  of  each 
month  the  uniform  price  for  such 
month. 

§1075.63  [Rodeaignaladaafl075.ra] 

38.  Section  1075.83  is  re-designated 
as  §  1075.70  and  is  revised  to  read  as 
follows: 

§  1075.70  Producer-eettlement  fund. 

The  market  administratOT  shall 
maintain  a  separate  fund  known  as  the 
producer-settlement  fund  into  which  he 
shall  deposit  all  payments  made  by 
handlers  pursuant  to  §§  1075.71, 
1075.76,  and  1075.77  and  out  of  which 
he  shall  make  all  payments  pursiiant  to 
§§  1075.72  and  1075.77;  Provided.  That 
the  market  administrator  shall  offset  the 
payment  due  to  a  handler  against 
payments  due  from  such  handler. 

§1075.71  [Rwnoved] 

§1075.64  [RMteaignated  as  §1075.71] 

39.  Section  1075.71  is  removed  and 
§  1075.84  is  re-designated  as  new 

§  1075.71  and  is  revised  to  read  as 
follows: 

§  1075.71  Payments  to  the  producar- 
aattlamant  fund. 

(a)  On  or  before  the  10th  day  after  the 
end  of  the  monfli  each  handler  shall  pay 
to  the  market  administrator  the  amoimt. 


if  any,  by  which  the  total  amounts 
specififxl  in  paragraph  (aKl)  of  this 
sectiqn  exce^  the  amounts  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  of  the  net  pool  obligation 
computed  pursuant  to  §  1075.60  for 
such  handler;  and 

(2)  The  sxun  of: 

(i)  The  amoimt  of  the  obligation 
pursuant  to  §  1075.73  of  each  handler 
for  producer  milk  received  during  the 
month:  and 

(ii)  The  value  at  the  weighted  average 
price  applicable  at  the  location  of  the 
plant(s),  frx)m  which  received  (not  to  be 
less  than  the  value  at  the  Class  m  price) 
with  respect  to  other  sorirce  milk  for 
which  a  value  is  computed  pursuant  to 
§  107S.60(f). 

(b)  Each  handler  operating  a 
distributing  plant  that  is  sub)ect  to  the 
classification  and  pricing  provisions  of 
another  order  which  provides  for 
individual  handler  pooling,  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  slum  milk  in  filled  milk 
disposed  of  on  routes  in  the  marketing 
area  which  was  allocated  to  Class  I  at 
such  other  order  plant.  If  reconstituted 
skim  milk  in  filled  milk  is  disposed  of 
from  such  plant  on  routes  in  marketing 
areas  regulated  by  two  or  more 
marketpool  orders,  the  reconstituted 
skim  milk  assigned  to  Class  I  shall  be 
prorated  according  to  such  dispositimi 
in  each  area. 

(2)  Compute  the  value  of  the  quantity 
assigned  in  paragraph  (1)  to  Class  I 
disposition  in  this  area,  at  the  Class  I 

{trice  under  this  part  applicable  at  the 
ocation  of  the  other  oMer  plant  and 
subtract  its  value  at  the  Class  III  price. 

§1075.85  [Redesignated  aa  §1075.72] 

40.  Section  1075.85  is  re-designated 
as  §  1075.72  and  is  revised  to  re^l  as 
follows: 

§  1075.72  Paymante  from  the  producar- 
aattlamant  fund. 

On  or  before  the  10th  day  after  the 
end  of  each  month  the  market 
administrator  shall  pay  to  each  handler 
the  amount,  if  any.  by  which  the 
amount  computed  pursuant  to 
§  1075.71(a)(2)  exceeds  the  amount 
computed  pursuant  to  §  1075.71(a)(l}. 

§  1075.80  [Redesignated  as  §  1075.73] 

41.  Section  1075.80  is  re-designated 
as  §  1075.73  and  amended  by  changing 
the  heading  to  “Payments  to  producers 
and  to  cooperative  associations”;  In 
paragraph  (a),  changing  the  reference 
“§  1075.72”  to  "§  1075.61”  and  the 
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reference  "S§  1075.81  and  1075.82'*  to 
“§§  1075.74  and  1075.75*’;  and  in 
paragraph  (b),  changing  the  word 
“approved"  to  “producer”  (2 
occurrences). 

§1075.81  [RMiMifinatodae  1 1075.74] 

42.  Section  1075.81  is  re-designated 
as  §  1075.74. 

§  1075.82  [RedMignatod  m  §  1075.75] 

43.  Section  1075.82  is  re-designated 
as  §  1075.75  and  amended  by  changing 
the  heading  to  “Plant  location 
adjustments  for  producers  and  on 
nonpool  milk";  in  paragraph  (a), 
changing  the  reference  “§  1075.53"  to 
“§  1075.52";  and  in  paragraph  (b), 
changing  the  reference  “§§  1075.84  and 
1075.85”  to  “§§  1075.71  and  1075.72” 
and  the  reference  “§  1075.53”  to 
“§1075.52**. 

44.  New  §  1075.76  is  added  to  read  as 
follows: 

§  1 075.76  Payments  by  handier  operating 
a  partialty  regulated  diatrlbuting  plant 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
either  of  the  amounts  (at  the  handler's 
election)  calculated  pursuant  to 
paragraph  (a)  or  (b)  of  this  section.  If  the 
handler  fails  to  report  pursuant  to 
§§  1075.30  and  1075.31  the  information 
necessary  to  compute  the  amount 
specified  in  paragraph  (b)  of  this 
section,  the  handler  shall  pay  the 
amount  computed  pursuant  to 
paragraph  (a)  of  this  section: 

(a)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing 
plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  cm  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 


the  marketing  area  from  the  partially 
reflated  distributing  plant; 

(4)  Multiply  the  remaining  poimds  by 
the  ^fference  between  the  Class  I  price 
and  the  weighted  average  price,  both 
prices  to  be  applicable  at  tne  location  of 
the  partially  regulated  distributing  plant 
(except  that  the  Class  I  price  and  me 
weighted  average  price  shall  not  be  less 
than  the  Class  price);  and 

(5)  Add  the  amormt  obtained  from 
multiplying  the  pioimds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
differenc:e  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00  • 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  ID  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  non  fluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  caimot  be  determined  by  the 
market  administrator. 

(b)  An  amount  computed  as  follows: 

(l)(i)  The  obligation  that  would  have 
been  computed  pursuant  to  §  1075.60  at 
such  plant  shall  be  determined  as 
though  such  plant  were  a  pool  plant. 
For  purposes  of  such  computation, 
receipts  at  such  nonpool  plant  from  a 
pool  plant  or  an  other  order  plant  shall 
be  assigned  to  the  utilization  at  which 
classified  at  the  pool  plant  or  other 
order  plant  and  transfers  from  such 
nonpool  plant  to  a  pool  plant  or  an 
other  order  plant  shall  be  classified  as 
Class  in  milk  if  allocated  to  such  class 
at  the  pool  plant  or  other  order  plant 
and  be  valued  at  the  weighted  average 
price  of  the  respective  order  if  so  , 
allocated  to  Class  I  milk,  except  that 
reconstituted  skim  milk  in  filled  milk 
shall  be  valued  at  the  Class  in  price. 
There  shall  be  included  in  the 
obligation  so  computed  a  charge  in  the 
amount  specified  in  §  1075.60(f)  and  a 


credit  in  the  amount  specified  in 
§  1075.71(a)(2)(ii)  with  respect  to 
receipts  from  an  unregulated  supply 
plant,  except  that  the  credit  for  receipts 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  at  the  Class  m  price,  xmless  an 
obligation  with  respect  to  such  plant  is 
computed  as  specified  in  paragraph 
(b)(l)(ii)  of  this  section;  and 
(ii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests 
and  provides,  with  reports  filed 
pursuant  to  §§  1075.30  and  1075.31, 
similar  reports  with  respect  to  the 
operations  of  any  other  nonpool  plant 
which  serves  as  a  supply  plant  for  such 
partially  regulated  distributing  plant  by 
shipments  to  such  plant  during  the 
month  equivalent  to  the  requirements  of 
§  1075, 7(b)  with  agreement  of  the 
operator  of  such  plant  that  the  market 
administrator  may  examine  the  books 
and  records  of  such  plant  for  purposes 
of  verification  of  such  reports,  there  will 
be  added  the  amount  of  ^e  obligation 
computed  at  such  nonpool  supply  plant 
in  the  same  manner  and  subject  to  the 
same  conditions  as  for  the  partially 
reflated  distributing  plant. 

(2)  From  this  obligauon  there  will  be 
deducted  the  sum  of  the  gross  payments 
made  by  such  handler  for  Grade  A  milk 
received  diuing  the  month  from  dairy 
farmers  at  such  plant  and  like  payments 
made  by  the  operator  of  a  supply 
plant(s)  included  in  the  computations 
pursuant  to  paragraph  (b)(1)  of  this 
section,  and  any  payments  to  the 
producer-settlement  fund  of  another 
order  under  which  such  plant  is  also  a 
partially  regulated  distributing  plant. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingiodients  assigned  to 
Class  I  use  xmder  §  1075.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  reflating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  in  price.  *1*1118  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  hind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator’ 
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§§1075^6,1075.87  [RwnovMq 

45.  Sections  1075.86  and  1075.87  are 
removed  and  a  new  §  1075.77,  is  added 
to  read  as  follows: 

§  1075.77  Adjustment  of  accounts. 

(a)  Whenever  verification  by  the 
market  administrator  of  reports  or 
payments  of  any  handler  discloses 
errors  in  payments  to  or  firom  the 
producer-settlement  fund  pursuant  to 
§§  1075.71  and  1075.72,  the  market 
administrator  shall  promptly  bill  such 
handler  for  any  \mpaid  amoimts  and 
such  handler  shall,  within  5  days  of 
such  billing,  make  payment  to  the 
market  administrator  of  the  amoimt  so 
billed.  Whenever  verification  discloses 
that  payment  is  due  from  the  market 
administrator  to  any  handler,  the  market 
administrator  shall  within  5  days,  make 
such  Dement  to  such  handler. 

(b)  VVnenever  verification  by  the 
market  administrator  of  the  pa)mnents  by 
a  handler  to  any  producer  or 
cooperative  association,  discloses 
payment  of  less  than  is  required  by 

§  1075.73  the  handler  shall  make  up 
such  payment  to  the  producer  or 
cooperative  association  not  later  than 
the  time  of  making  payments  next 
following  such  disclosure. 

§  1075.88  (RedMignatod  as  §  1075.85] 

46.  Section  1075.88  is  re-designated 
as  §  1075.85  and  is  revised  to  read  as 
follows: 

§  1075.85  Aaaaaamant  for  order 
administration. 

For  the  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market 
administrator  on  or  before  the  15  th  day 
after  the  end  of  the  month  five  cents  per 
himdredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Producer  milk; 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1075.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1075.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1075.44(b), 
except  such  other  source  milk  that  is 
excluded  firom  the  computations 
pursuant  to  §  1075.60(d)  and  (f);  and 

(c)  Class  I  milk  disposed  of  from  a 
partially  regulated  distributing  plant  on 
routes  in  the  marketing  area  that 
exceeds  Class  I  milk  received  during  the 
month  at  such  plant  from  pool  plants 
and  other  order  plants. 

47.  The  center  headings  in  part  1075 
would  be  removed  and  new  center 
headings  would  be  added  to  precede  the 
redesignated  sections  as  follows: 


a.  Preceding  §  1075.1,  “General 
Provisions”; 

b.  Preceding  §  1075.2,  “Definitions”; 

c.  Preceding  §  1075.30,  “Handler 
Reports”; 

d.  Preceding  §  1075.40,  “Classification 
of  Milk”; 

e.  Preceding  §  1075.50,  “Class  Prices”; 

f.  Preceding  §  1075.60,  “Uniform 
Price”; 

g.  Preceding  §  1075.70,  “Payments  for 
MUk”;  and 

h.  Preceding  §  1075.85, 
“Administrative  Assessment”. 

PART  1076— MlUC  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

1.  Section  1076.15  is  revised  to  read 
as  follows: 

§  1076.15  RuM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1076.16  is  revised  to  read 
as  follows: 

§  1076.16  Ruld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixtiue  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1076.19  is  added  to  read 
as  follows: 


§1076.19  Commercial  food  procesalng 
establlahment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1076.13, 1076.41  and 
1076.52. 

4.  Section  1076.40  is  revised  to  read 
as  follows: 

§1078.40  ClMMS  of  utilization. 

Except  as  provided  in  §  1076.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1076.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  sldm  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  padmged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  in  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  paclmged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
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dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogiul  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings,  t 
panc^e  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processea  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
spedfted  in  this  section. 

(c)  Class  UI  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fltiid  milk 
products  in  bulk  form  and  products 
specifted  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specifted  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specifted  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specifted  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specifted  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 


must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  bv 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1076.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1076.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1076.41(a)  to  the  receipts  specified  in 
§  1076.41(a)(2)  and  in  shrinkage 
specified  in  §  1076.41  (b)  and  (c). 

5.  Section  1076.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

1 1076.42  Classification  of  transfars  and 
divsrslona. 

(a)  *  *  * 

(1)  *  •  *  The  amount  of  skim  milk 
or  butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  • 

(vi)  Any  remaining  imassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  UI  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  ^ 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  U  utilization,  then  to 
any  remaining  Class  HI  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1076.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1 1076.43  General  claealficatlon  rules. 
***** 


(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  kbeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1076.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1076.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1076.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
intrc^uctory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)”,  to  read  as  follows: 

S  1076.44  Classtfication  of  producer  milk. 
***** 

(а)  •  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  Of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  ^m  an  iinregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
imder  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(>i)  Package  fluid  milk  pr^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1076.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1076.40(b)  (excluding  the 
quantity  of  such  sldm  milk  that  was 
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classified  as  Class  in  milk  pursuant  to 
§  1076.40(c)(6)),  but  not  in  excess  of  the 
poimds  of  c^m  milk  remaining  in  Class 
U. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  padmg^  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1076.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  ficm  the  poimds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1076.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1076.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1076.45  Market  adminiatrator’s  raporta 
and  announcamanta  concaming 
claaaification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1076.43(d)  and 
§  1076.44  on  the  basis  of  such  report 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1076.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

1 1076.52  Plant  location  adjuatmanta  for 
handiara. 

***** 

(b)  •  *  * 

(1)  Subtract  from  the  pounds  of  Class 
I  remaining  at  the  transferee-plant  after 
the  computations  pursuant  to  §  1076.44 
(a)(12)  and  (b)  plus  the  pounds  of  skim 
milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  the  pounds  of  padtoged 
fluid  milk  products  from  other  pool 
plants; 


10.  Section  1076.60  is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows; 

11076.60  Handler’s  value  of  milk  for 
oomputlng  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  sldm  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1076.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1076.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1076.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  imregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  poimds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1076.43(d)  and  §  1076.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  frnm  Class  I  pursuant  to 
§  1076.44(a)(ll)  and  the  corresponding 
steps  of  §  1076.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butter&t  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  pa)rment 
obligation  under  any  order; 

(^  Subtract,  for  reconstituted  milk 
made  bom  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  ^e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1076.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  und(  r 
§  1076.76  (a)(5)  or  (c);  and 

(i)  For  poolplants  that  transfer  bulk 
concentrated  fluid  milk  products  to 


other  poolplants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  bom 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1076.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

1 1076.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)*  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  frt>m 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difierence  b^ween  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  1  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
Hiis  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingrements 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
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(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1076.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  Im  less  than  the  Class  m  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingre^ents  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1076.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

91076.85  Assessment  for  order 
administration. 

•  *  •  •  • 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assignM  to  Class  I  use 
piursuant  to  §  1076.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1076.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1076.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1076.60  (d)  and  (f);  and 
***** 

PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  Section  1079.15  is  revised  to  read 
as  follows: 

i  1079.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 


(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  eqtial 
volume  of  an  unmodified  product  of  the 
same  natrire  and  butterfat  content. 

2.  Section  1079.16  is  revised  to  read 
as  follows: 

11079.16  Fluid  oreMn  product 

Fluid  cream  product  means  cream 
(other  than  plakic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1079.19  is  added  to  read 
as  follows: 

1 1079.19  Conwnoreial  food  proceaoing 
ootabilohinont 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consiuner- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§  1079.13, 1079.41  and 
1079.52. 

4.  Section  1079.40  is  revised  to  read 
as  follows: 

91079.40  Clasaee  of  utilization. 

Except  as  provided  in  §  1079.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1079.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  ^all  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  padcaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  in  milk. 

(b)  Class  U  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 


(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  pacl^ed  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrate  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  f(^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddmgs, 
panc^e  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products: 

(v)  Formidas  especially  prepared  for 
infant  feeding  or  metary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepaid  foods  which  are 
processed  for  general  distribution  to  the 
public,  {md  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(viij  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  IQ  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  procLiicl  in  dry  form; 

(iv)  Evapci£l:4  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 


Federal  Registar  /  VoL  58,  No.  42  /  Friday,  March  5,  1993  /  Proposed  Rules 


12769 


condensed  skim  milk  in  a  consumer- 
type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  para^ph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  spedfi^  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  dumped  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  reouires,  the  handle  ' 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  pcuragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1079.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1079.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1079.41(a)  to  &e  receipts  specified  in 
§  1079.41(a)(2)  and  in  shrinkage 
specified  in  §  1079.41  (b)  and  (c). 

5.  Section  1079.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows; 

§1079.42  CtaMsHtcadon  of  transfer*  end 
diversions. 

«  *  •  *  * 

(a)*  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 


include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  •  •  *  * 

(d)*  *  • 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  m  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  R^ipts  of  bulk  fluid  cream 
piquets  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  m 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant:  and 

#  *  *  *  • 

6.  Section  1079.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1079.43  Qensral  eiassHicstion  rules. 

•  «  *  «  * 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1079.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1079.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1079.44  is  amended  by 
revising  paragraphs  (a)(2).  (a)(5).  (a)(6), 
(a)(7)(i)  and  (a)(9),  and  by  (hanging  the 
reference  “(a)(2)”  in  paragraphs 
(a)(7)(v),  (a)(8)(i),  (a)(8)(ii),  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a){2)(i)”,  to  read  as  follows: 

§  1079.44  Clssslficatton  of  producer  milk. 
***** 

(a)  •  *  * 

(2)  Subtract  from  the  total  poxmds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 


is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(ii)  PackagM  fluid  milk  products  in 
inventmy  at  the  beginning  of  the  mqnth. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  For  a  pool  plant  that  was  stibject 
to  §  1079.40(b)(1)  or  comparable 
provisions  of  another  Federal  order  in 
the  immediately  preceding  month, 
subtract  from  the  remaining  pounds  of 
skim  milk  in  Class  II  the  pounds  of  skim 
milk  in  products  specified  in 

§  1079.40(b)(1)  in  packaged  form  and  in 
bulk  concentrated  fluid  milk  products 
that  were  in  inventory  at  the  beginning 
of  the  month,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(6)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1079.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1079.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7) *  •  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  pacli^ed  inventory  at  ' 
the  beginning  of  the  month  of  products 
specified  in  §  1079.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  UI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1079.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1079.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§1079.4$  Market  administrator's  report* 
stkI  armounesment*  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  ouer  order,  as  soon  as  possible 
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after  the  report  of  receipts  and 
utilization  for  the  monm  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fltiid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1079.43(d)  and 
§  1079.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

*  *  «  «  « 

9.  Section  1079.52  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1079.52  Plant  location  adjustments  for 
handiera. 

*  *  *  *  * 

(d).  *  . 

(1)  Subtract  from  the  poimds  of  Class 
I  remaining  at  the  transferee-plant  after 
the  computations  pursuant  to  §  1079.44 
(a)(12)  and  (b)  plus  the  pounds  of  skim 
milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  piquets  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  the  pounds  of  packaged 
fluid  milk  products  from  other  pool 
plants; 

***** 

10.  Section  1079.60  is  amended  by 
revising  paragraphs  (d)  and  (f).  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 

(h),  (i)  and  (j)  to  read  as  follows: 

1 1079.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difierence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1079.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1079.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1079.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  imregulated  supply 
plants; 

***** 

(f)  Add  the  amoimt  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
imregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1079.43(d)  and  §  1079.44(a)(7)(i)  and 


the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1079.44(a)(ll)  and  the  corresponding 
steps  of  $  1079.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterrat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  imder  any  order; 
***** 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1079.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1079.76(a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  bom  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occiu^  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  frnm 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1079.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  1079.76  Paymanta  by  handler  operating 
a  partially  regulated  dietributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 


reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  DI  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  m  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  ^e  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-secernent  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfiuid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingreCents 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfiuid  milk  ingrodients  assigned  to 
Class  I  use  under  §  1079.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfiuid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  imder  the  other  order  at  the 
location  of  the  plant  where  the  nonfiuid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  m  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfiuid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfiuid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfiuid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1079.85  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 
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§1079.85  Assessment  for  order 
sdministration. 

•  *  *  *  • 

(d)  Receipts  of  concentrated  fluid 
milk  products  from  vinregulated  supply 
plants  and  receipts  of  nonflmd  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  1079.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  107Q.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1079.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1079.60(d)  and  (f);  and 
*  *  *  *  • 

PART  1098-MilJ(  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

1.  Section  1093.15  is  revised  to  read 
as  follows: 

§1093.15  FluM  mUk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
miU^  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1093.16  is  revised  to  read 
as  follows: 

§  1093.16  HuM  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frezen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1093.19  is  added  to  read 
as  follows; 


§1093.19  Commercial  food  proceaeino 
aatabliahmant 

Commercial  food  processing 
establishment  means  any  faduty  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  h^  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1093.13, 1093.41  and 
1093.52. 

4.  Section  1093.40  is  revised  to  read 
as  fbllows: 

§  1093.40  Claaaaa  of  utilization. 

Except  as  provided  in  §  1093.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1093.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  f^  as 
Class  n  or  Class  in  milk. 

(b)  Class  tt  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fot,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrate  fluid  milk  products 
in  inventory  at  the, end  of  the  month: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfet  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Crrole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 


dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  fm 
infant  feeding  or  metary  \ise  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foo^  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  ^  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  HI  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milldat  and  butter  oil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  cons\imer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(l]  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)(i)-(iv)  of  tUs  section, 
that  are  disposed  of  by  a  handler  for 
animal  teed; 

(4)  In  fluid  milk  products,  products 
sp^fied  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  spedfi^in 
paragraphs  (b)(4)(i)-(iv)  of  tUs  section, 
that  are  dump>^  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
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must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  produa 
definition  pursuant  to  §  1093.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1093.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1093  41(a)  to  &e  receipts  specified  in 
§  1093.41(a)(2)  and  in  shrinkage 
specified  in  §  1093.4l(bl  and  (c). 

5  Section  1093.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2Hvi)  and  fvii)  to  read  as 
follows 

§  1093.42  Classification  of  transfers  and 
divsrslons. 

(a)  •  •  • 

(1)  *  *  '  The  amouni  oi  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  .skim 
milk  or  butterfai  in  transfers  of 
concentrated  fluid  milk  products. 

•d)  •  ♦  • 

(2)  •  *  • 

(vi)  /Vn>  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  1 
utilization  then  to  Class  n  utuization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  Ira 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1093.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  ae 
follows: 


f  1093.43  General  olasaMcatlon  rulM. 
***** 

(d)  .Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  xise 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1093.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1093.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1093.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  "(a)(2)(i)",  to  read 
as  follows: 

§  1093.44  ClaMification  of  producer  milk. 
***** 

(а)  •  •  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  poxmds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  tmregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  imder  any  order; 

(ii)  Packag^  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month.^ 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  ^e 
pounds  of  skim  milk  in  products 
specified  in  §  1093.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  poimds  of  skim  milk 
remaining  in  Class  H.  *  *  * 
***** 

(б)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
imconcentrated  fluid  milk  product  or  a 


fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1093.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 
§  1093.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  .  *  . 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1093.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  ni,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1093.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
para^aphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1093.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

f  1093.45  Market  adminhrtrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1093.43(d)  and 
§  1093.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1093.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

f  1093.52  Plant  location  adjuatmanta  for 
handlera. 

***** 

(b)  *  *  * 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1093.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  firom 
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other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 

***** 

10.  Section  1003.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g),  and  . 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

11093.60  HancHw’avaliMofmllkfor 
computing  uniform  price. 
***** 

(d)  Add  the  amotmt  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plwt  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1093.43(d)  and  the  htmdredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1093.44(a)(7)(i] 
through  (iv)  and  the  corresponding  step 
of  §  1093.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  horn  pool  plants,  other 
order  plants  and  imregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fl\iid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1093.43(d)  and  §  1093.44(a)(7)(i)  and 
the  poimds  of  skim  milk  and  butterfat 
subtracted  horn  Class  I  pursuant  to 

§  1093.44(a)(ll)  and  the  corresponding 
steps  of  §  1093.44(b),  excluding  such 
skim  milk  and  butterfet  in  receipts  of 
bulk  fluid  milk  products  horn  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amoimt  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1093.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 


settlement  fund  of  another  order  under 
§  1093.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
htmdredweight  of  any  class  price 
change  fr(xn  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  snail  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  dining 
the  prior  month. 

11.  Section  1093.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1093.76  Payments  by  a  handler 
operating  a  partially  regulated  diatributing 
plant 

***** 

(a)  *  •  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  m  price)  and  the  Class  III  ’ 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  ihe  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
pa)nnent  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 


used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingi^ents  assigned  to 
Class  I  use  under  §  1093.43((1). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  1m  less  than  the  Class  m  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  frmd  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  pa3rment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  caimot  be  determined  by 
the  market  administrator. 

12.  Section  1093.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1093.85  Assessment  for  order 
sdmlnlstration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  frnm  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1093.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1093.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1093.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1093.60(d)  and  (0:  and 
***** 

PART  1094— MILK  IN  THE  NEW 
ORLEAN&*IISSiSSIPPI  MARKETING 
AREA 

1.  Section  1094.15  is  revised  to  read 
as  follows: 

{1094.15  nukfmUk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
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any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  SO 
percent  total  milk  solids],  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shidl 
not  include: 

(1)  Plain  or  sweetened  evaporated 
miU^  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  rmmodified  product  of  the 
same  nature  and  butterfa'i  content. 

2.  Section  1094.16  is  revised  to  read 
as  follov/s: 

S  1094.16  HuM  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1094.19  is  added  to  read 
as  follows: 

S  1094.19  Commercial  food  proceeeing 
eatabliehment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1094.13, 1094.41  and 
1094.52. 

4.  Section  1094.40  is  revised  to  read 
as  follows: 

f  1094.40  Claaaes  of  utiilzmion. 

Except  as  provided  in  $  1094.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1094.30  ^all  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  ^all  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 


(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  fm  as 
Class  n  or  Class  in  milk. 

(b)  Class  n  milk.  Class  H  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fet,  fat  sub^tutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  padded  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrate  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  f(^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  (meese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Cr^le  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  fo^s  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  u^ed  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 


(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consiuner- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  procrased  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)(i)-(iv)  of  tMs  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4](i)-(iv)  of  tMs  section, 
that  are  dumped  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  acddent,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  frxim  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1094.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1094.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1094.41(3)  to  ^e  receipts  specified  in 
§  1094.41(a)(2)  and  in  shrinkage 
specified  in  §  1094.41(b)  and  (c). 

5.  Section  1094.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 
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i  1094.42  ClMSlflcation  of  transfors  and 
divaralona. 

***** 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  •  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  R^eipts  of  bulk  fluid  cream 
products  at  die  nonpool  plant  from  pool 
plants  and  other  order  plants  shall 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1094.43  is  amended  by 
adding  a  xmw  paragraph  (d)  to  read  as 
follows: 

S  1094.43  General  claaaification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  imder  §  1094.44.  Any 
remaining  skim  milk  emd  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1094.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1094.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5),  and 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”,  to  read 
as  follows: 

§  1094.44  ClaMifIcstion  of  producer  milk. 
***** 

(a)  •  •  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  potmds  of  skim 
milk  in: 


(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
imder  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offret  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shdl  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1094.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  H.  *  *  * 
***** 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
poimds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1094.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1094.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  •  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  paclmged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1094.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1094.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1094.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


f  1094.45  Market  administrator’s  raporta 
and  announeamants  cortoaming 
elaasHicatlon. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  monUi  is  received 
from  a  handler  who  has  received  flmd 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1094.43(d)  and 
§  1094.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1094.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

i  1 094.52  Plant  location  ad juatmanta  for 
handlara. 

***** 

(b)  *  •  * 

(1)  Subtract  from  the  poimds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1094.44(a)(12)  plus  the 
poimds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 
***** 

10.  Section  1094.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  revising  paragraph  (h),  and 
adding  new  paragraphs  (i)  and  (j)  to  read 
as  follows: 

f  1094.60  Handier’e  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amoimt  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  himdredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1094.43(d)  and  the  himdredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  piuauant  to  §  1094.44(a)(7)(i) 
through  (iv)  and  the,corresponding  step 
of  §  1094.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  rmregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
miiltiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
imregulated  supply  plants  from  which 
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an  equivalent  volume  was  received  by 
the  poimds  of  sldm  milk  and  butterfet 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1094.43(d)  and  §  1094.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1094.44(a)(ll)  and  the  corresponding 
steps  of  §  1094.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  ofket  for  any  other  payment 
obligation  under  any  order; 
***** 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfiuid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1094.43(d); 

(i)  Exclude,  for  pricing  piirposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labels  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  imder 
§  1094.76  (a)(5)  or  (c);  and 

(j)  For  pool  plants  &at  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  u^  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1094.76  is  amended  by 
revising  paragraphs  (8)(3)  and  (a)(5)  and 
by  adding  paragraph  (c)  to  read  as 
follows; 

§1094.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)*  *  * 

(3)  Subtract  the  poimds  of 
reconstituted  milk  that  are  made  from 
nonfluiu  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 


the  maiketing  area  from  the  partially 
regulated  distributing  plant; 

***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  poimds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difierence  be^een  the  Class  I  price 
applicable  at  the  location  of  the  partially 
related  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  ED  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-s^ement  hind  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difierence  between 
the  Class  I  price  applicable  tmder  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  ^  less  than 
the  Class  III  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  ^e  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
pr^ucer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  soiuce  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ing^ients  assigned  to 
Class  I  use  under  §  1094.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  ni  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 


12.  Section  1094.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1094.65  Aseesement  for  order 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  frum  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1094.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1094.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1094.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1094.60(d)  and  (f);  and 
***** 

PART  1096— MlUC  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

1.  Section  1096.15  is  revised  to  read 
as  follows: 

§  1096.1S  Rukt  milk  product 
(a)  Except  6is  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 

Sackaged,  distributed  and  intended  to 
e  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 
(2)  The  quantity  of  skim  niilk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  natiue  and  butterfat  content. 

2.  Section  1096.16  is  revised  to  read 
as  follows: 

§1096.16  RuM  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 
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3.  A  new  §  1096.19  is  added  to  read 
as  follows: 

11096.19  Conunaretai  food  processing 
sstablishmsnt 

Commercial  food  processing 
establishment  means  any  faciuty  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  prodiicts  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1096.13, 1096.41  and 
1096.52. 

4.  Section  1096.40  is  revised  to  read 
as  follows: 

f  1096.40  Clasaes  of  utilization. 

Except  as  provided  in  §  1096.42,  all 
skim  milk  and  butterfet  required  to  be 
reported  by  a  handler  pursuant  to 
§  1096.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  fuoducts  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil] 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  f(^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  1; 

(4)  Used  to  produce: 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  sinfilat  soft,  high-moisture  dieese 
resembling  cottage  cheese  in  form  or 
use; 


(ii)  Milkshake  and  ice  milk  mixes  (cv 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  smnisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtiues  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custmds.  puddmgs, 
pancake  mixes,  buttennilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  metary  use  (meal 
replacemmit)  that  are  packagi^  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepa^  foods  which  are 
processea  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepered 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
njay  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

'(ii)  Butter,  plastic  cream,  anhydrous 
miMat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consiuner-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)(i)-(iv)  of  this  secticm, 
that  are  dumped  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handlmr  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportimity  to  verify  such 
disposition.  In  any  case,  clasnfication 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 


diunping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  mantel  administrator  on 
the  next  bu^ess  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (bKl)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  at^dent.  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
maricet  administrator: 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(l}  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  Quid  milk  product 
definition  pursuant  to  §  1096.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1096.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1096.41(a)  to  ^e  receipts  specified  in 
§  1096.41(a)(2)  and  in  shrinlu^e 
specified  in  §  1096.41  (b)  and  (c). 

5.  Section  1096.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

{1096.42  ClaseMcation  of  tranefers  and 
divaraiona. 

*  «  •  •  « 

(a).  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products: 

*  •  *  •  • 

(d)*  *  * 

(2) *  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  Quid  milk  products  at 
the  nonpool  plant  from  poo)  plants  and 
other  Older  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  R^ipts  of  bulk  Quid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  oraer  plants  shall 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  thm  to 
any  remaining  Class  IQ  utilizaticm,  and 
then  to  Class  1  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Secticm  1096.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 
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f  1096.43  General  ciaeaifieation  rulee. 

*  •  •  *  * 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  he 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  imder  §  1096.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1096.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1096.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”,  to  read 
as  follows: 

§  1 096.44  ClaMificetion  of  producer  milk. 
***** 

(a)*  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  1  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
ammmt  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packag^  fluid  milk  pr^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1096.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  H.  *  *  * 
***** 

(6)  Subtract  firom  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
poimds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 


fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1096.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 
§  1096.40(c)(6)),  but  not  in  excess  of  the 
poimds  of  sldm  milk  remaining  in  Class 

n. 

(7)*  •  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  imconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1096.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  poimds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1096.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1096.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1 096.45  Market  administrator’s  reports 
and  announcamanta  concerning 
daaaification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  o&er  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon&  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  firom  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1096.43(d)  and 
§  1096.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1096.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

S  1096.52  Plant  location  adjustments  for 
handtara. 

***** 

(b)  *  *  • 

(1)  From  the  pounds  of  skim  milk 
remaining  in  Class  I  at  the  transferee 
plant  after  the  computations  are  made 
pursuant  to  §  1096.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 


Class  I  use.  subtract  the  pounds  of  skim 
milk  in  receipts  of  milk  at  the 
transferee-plant  firom  producers  and 
handlers  described  in  $  1096.9(c); 

***** 

10.  Section  1096.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

{1096.60  H«idl«''a  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difierence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  nundredweight  of  skim  miUc  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1096.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1096.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1096.44(b).  excluding  receipts  of 
bulk  fluid  cream  products  firom  an  other 
order  plant  and  bulk  conceivtrated  fluid 
milk  products  horn  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  ftom  which 
an  equivalent  volume  was  received  hy 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1096.43(d)  and  §  1096.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1096.44(a)(ll)  and  the  corresponding 
steps  of  §  1096.44(b),  excluding  such 
skim  milk  and  butterfot  in  receipts  of 
bulk  fluid  milk  products  firom  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gl  Subtract,  for  reconstituted  milk 
made  fi'om  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  ^e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1096.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
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payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1096.76(a)(5)  or  (c);  and 
(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  snail  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1096.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (aKS)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows; 

S  1096.78  Payments  by  handler  operating 
a  partiaily  regulated  distributing  plant. 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  1  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer- settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difierence  between 
the  Class  1  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredioats 
were  processed  (but  not  to  be  less  than 
the  Class  HI  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  ma)ority  of  the  total  milk 
received  at  ^e  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 


used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

•  *  •  •  • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  mg^ients  assigned  to 
Class  I  use  under  $  1096.43(d). 

Payments  may  be  made  to  the  producer- 
settlemmit  fund  of  the  order  relating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  imder  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  proceed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  ni  price.  This  payment 
option  shall  apply  only  if  a  ma)ority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  cme  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fimd  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12T  Section  1096.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

f  1096.85  Aaaeaamant  for  order 
admfnfatration. 

***** 

(a)  Each  pool  handler  with  respect  to; 

(1)  All  receipts  of  producer  milk 
including  such  handler’s  own 
production;  and 

(2)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1096.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1096.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1096.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1096.60  (d)  and  (f);  and 
***** 


PART  1097— MILK  IN  THE  MEMPHIS, 
TENNESSEE  MARKETING  AREA 

1.  Section  1097.15  is  revised  to  read 
as  follows; 

f  1097.15  RuM  mttk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 


include,  but  are  not  limited  to;  Milk, 
skim  milk,  lowlat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
nulk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  inilk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  xuimodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1097.16  is  revised  to  read 
as  follows: 

$  1097.16  Ruld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1097.19  is  added  to  read 
as  follows; 

1 1097.19  Commercial  food  processing 
establlshmenL 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  hu  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  divnied 
to  commercial  food  processing 
establishments  shall  be  sub)ect  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§1097.12, 1097.41  and 
1097.52. 

4.  Section  1097.40  is  revised  to  read 
as  follows: 

$  1097.40  Claaees  of  utilization. 

Except  as  provided  in  §  1097.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1097.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat; 
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(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat; 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  piquet  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (k)(l)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  oird  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 


may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  m  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  dumped  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1097.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1097.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1097.41(a)  to  &e  receipts  specified  in 
§  1097.41(a)(2)  and  in  s^nlmge 
specified  in  §  1097.41  (b)  and  (c). 

5.  Section  1097.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 


paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

f  1 097.42  Classification  of  transfers  and 
diversions. 


(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)*  *  * 

(2) *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  hulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  1m 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1097.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 097.43  Qeneral  clasaif ication  rulaa. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  hulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  he 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1097.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1097.44  on  a  pro  rata 
basis,  imless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1097.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)’’,  to  read 
as  follows: 

§  1 097.44  Classification  of  producer  milk. 
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(2)  Subtract  firom  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in; 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unrelated  supply 
plant  to  the  extent  that  an  equivalent 
amoimt  of  skim  milk  disposed  of  to 
such  plant  hy  handlers  fidly  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
pa)mient  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1097.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  poimds  of  skim  milk 
remaining  in  Class  II.  *  *  * 
***** 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  soim:e  milk  (except  other  source 
milk  received  in  the  form  of  an 
imconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1097.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1097.40(c)(6)),  but  not  in  excess  of  the 
poimds  of  skim  milk  remaining  in  Class 

n. 

(7) *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  soiurce  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1097.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  poimds  of  skim 
milk  rem6uning  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1097.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 


8.  Section  1097.45  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1 1097.45  Market  adminiatrator’a  raporta 
eoncarntng  claaaHieation. 
***** 

(a)  Report  to  the  maricet  administrator 
of  the  ouer  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  another  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1097.43(d)  and 
§  1097.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  flviid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1097.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 1097.85  AssMsment  for  order 
edministretion. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1097.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1097.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1097.44(b). 
***** 

PART  1098--MIUC  IN  THE  NASHVILLE, 
TENNESSEE  MARKETING  AREA 

1.  Section  1098.15  is  revised  to  read 
as  follows: 

S  1098.15  Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 


sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
m^ified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1098.16  is  revised  to  read 
as  follows: 

i  1098.16  RuM  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1C88.19  is  added  to  read 
as  follows: 

f  1098.19  Commercial  food  prooaealng 
eetabliehment 

Commercibl  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, . 
provisions  in  §§  1098.13, 1098.41  and 
1098.52. 

4.  Section  1098.40  is  revised  to  read 
as  follows: 

f  1098.40  Classes  of  utlilzatiofi. 

Except  as  provided  in  §  1098.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1098.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ni  milk. 

(b)  Class  n  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 
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(2)  In  pedcaged  inventinry  at  the  end 
of  the  month  of  the  inoducts  specified 
in  paragraph  (b)(1)  of  this  secticm  and  in 
buu(  concentrate  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  fi^d 
processOT  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce; 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  oird  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  metary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  preparad  fo^s  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(viij  Any  product  not  otherwise 
specified  to  this  section. 

(c)  Class  m  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce; 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  to  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer  type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  to  bulk  form  and  products 
specified  to  paragraph  (b)(1)  of  fliis 
section  to  bulk  form; 


(3)  In  fluid  milk  products,  products 
sp^fied  to  paragraph  (b)(1)  of  this 
section,  and  products  proc«»ed  by  the 
disposing  handler  that  are  specified  to 
paragraphs  (b)(4)(i}-(iv)  of  tms  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
spedfied  to  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  spedfi^  to 
paragraphs  (b)(4)(i)-(iv)  of  tms  section, 
that  are  dump^  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  to  advance  fm  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
imder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  spyecified  to  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  to  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  to  any  modified  fluid 
milk  product  or  in  any  product 
specified  to  pcuagraph  (b)(1)  of  this 
section  that  is  to  excess  of  the  quantity 
of  skim  milk  to  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1098.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1098.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1098.41(a)  to  the  receipts  specified  in 
§  1098.41(a)(2)  and  to  shrinkage 
specified  to  §  1098.41  (b)  and  (c). 

5.  Section  1098.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  ^  paragraph  (8)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows; 

f  1098.42  CtaMification  of  transfars  and 
divaralona. 

•  •  *  *  * 

(a)  *  *  • 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  to  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  •  *  • 


(vi)  Any  rmnatoing  unaasigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  oi^er  plants  shall  M  asrigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  firat  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  IQ  utilization  at  such 
nonpool  plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  Q  utilization,  then  to 
any  remaining  Class  lU  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1098.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

§  1098.43  Qeneral  classification  roles. 
***** 

(d)  Skim  milk  and  butterfat  contained 
to  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  ccmcentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assigiunents  under  §  1098.44.  Any 
remaining  skim  milk  and  butterfrit  to 
concentrated  receipts  shall  be  assigned 
to  uses  rmder  §  1098.44  on  a  pro  rata 
basis,  imless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1098.44  is  amended  by 
revising  paragraph  (a)(2),  revising  toe 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”,  to  read 
as  follows; 

§1098.44  ClaMlfication  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  to  Class  I  the  poimds  of  skim 
milk  in; 

(i)  Receipts  of  packaged  fluid  milk 
products  ^m  an  imregulated  supply 
plant  to  the  extent  that  an  equivment 
amount  of  skim  milk  disposed  of  to 
sudi  plant  by  handlers  fully  regulated 
imder  any  Federal  milk  or^  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  oflset  for  any  other 
payment  obligation  imder  any  ordw; 

(li)  Package  fluid  milk  piquets  to 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
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pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

*  •  «  *  * 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1098.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  begiiuiing  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 
***** 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
imconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1098.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1098.40(c)(6)),  but  not  in  excess  of  the 
poimds  of  slum  milk  remaining  in  Class 
II. 

(7)  •  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  imconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1098.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1098.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1098.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

S 1 098.45  Market  adminiatrator’a  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  creeim 
products  from  another  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  l()98.43(d)  and 


§  1098.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1098.60  is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

$1098.60  Handler’avahMofmitkfor 
computing  unifonn  price. 
***** 

(d)  Add  the  amoimt  obtained  from 
multipl3dng  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1098.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1098.44(aM7)  (i) 
through  (iv)  and  (vii),  and  the 
corresponding  step  of  §  1098.44(b), 
exclu^g  receipts  of  bulk  fluid  cream 
roducts  from  an  other  order  plant  and 
ulk  concentrated  fluid  milk  products 
fit)m  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  eqviivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1098.43(d)  and  §  1098.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1098.44(a)(ll)  and  the  corresponding 
steps  of  §  1098.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  xmder  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  ^an 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  ^e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1098.43(d); 


(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  «ue  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  imder 
§  1098.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  imconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1098.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows; 

§1098.76  Payments  by  handier  operating 
a  partially  regulated  dietributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  IH 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  ihe  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-setflement  fund  of  the  order 
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pricing,  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingrements 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
£iny  plant  with  respect  to  receipts  of 
nonfluid  milk  ingi^ients  assigned  to 
Class  I  use  under  §  1098.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  m  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1098.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§1098.85  Assessment  for  order 
administrstion. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  1098.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1098.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1098.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1098.60  (d)  and  (f);  and 
***** 

PART  1099-MILK  IN  THE  PADUCAH. 
KENTUCKY  MARKETING  AREA 

1.  Section  1099.15  is  revised  to  read 
as  follows: 

§  1099.15  Ruid  milk  product 

(a)  Except  ps  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
ackaged,  distributed  and  intended  to 
e  us^  as  beverages.  Such  products 


include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1099.16  is  revised  to  read 
as  follows: 

§  1099.16  Rukf  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream],  including  sterili2;ed  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1099.19  is  added  to  read 
as  follows; 

1 1999.19  Commereiei  food  proceeeing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1099.13, 1099.41  and 
1099.52. 

4.  Section  1099.40  is  revised  to  read 
as  follows; 

§  1099.40  ClaMM  of  utilization. 

Except  as  provided  in  §  1099.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1099.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  ^all  be 
all  skim  milk  and  butterfat; 


(1)  Disposed  of  in  the  fmm  of  a  fluid 
milk  product,  except  as  crthwwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accotmted  for  as 
Class  n  or  Class  in  milk. 

(b)  Class  n  milk.  Class  11  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  flmd 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  othenvise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  recwds  of  the 
commercial  food  processing 
establi^ment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  c\ird  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  ni  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
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may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  secticm; 

(ii)  Butter,  plastic  cream,  anhydrous 
milldiat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consiuner- 
type  package:  and 

(2)  m  inventory  at  the  end  of  the 
month  of  imconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
spotted  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-{iv)  of  mis  section, 
that  are  dumped  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  qviantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  tlmt  is  in  excess  of  the  quantity 
of  skim  nmk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1099.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1099.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1099.41(a)  to  ^e  receipts  specified  in 
§  1099.41(a)(2)  and  in  shrinkage 
specified  in  §  1099.41  (b)  and  (c). 

5.  Section  1099.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 


paragraphs  (dK2)  (vi)  and  (vii)  to  read  as 
follows: 

11099.42  Claeslfleation  of  transfers  and 
divsrslons. 

*  •  •  •  * 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  sldm 
milk  or  butter&t  in  transfers  of 
concentrated  fluid  milk  products; 

*  *  *  «  * 

(d)  *  *  * 

(2) *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  onier  plants  shall  oe  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  &st  to  any  rmnaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  R^ipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1099.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  1099.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1099.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1099.44  on  a  pro  rata 
basis,  imless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1099.44  is  amended  by 
revising  par^raph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
‘‘(a)(2)’'  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(aK2)(i)”,  to  read 
as  follows: 

1 1099.44  Claeaificailion  of  producer  milk. 
***** 

(a)*  *  * 


(2)  Subtract  frmn  the  total  pounds  of 
ricim  milk  in  Class  I  the  pounds  of  sldm 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  imre^ated  supply 
plant  to  the  extent  that  an  equiv^nt 
amoxmt  of  skim  milk  disposed  of  to 

under  any  Federal  milk  orJer^^ 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packag^  fluid  milk  pr^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  ^e  pro^asions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  $  1099.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventmy  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  die  poimds  of  skim  milk 
remaining  in  Class  II.  •  *  * 
***** 

(6)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
imconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1099.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1099.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7) *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packag^  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1099.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  fit>m  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m.  the  pounds  of 
skim  mi^  in  fluid  milk  products  and 
products  specified  in  §  1099.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
para^phs  (a)(2)(ii),  (a)(5)  and  (aK7)(i) 
of  this  section; 

***** 
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8.  Section  1099.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§  1099.45  Market  adminiatrator’a  reporta 
and  announcamanta  concerning 
ctaaaification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  omer  order,  as  soon  as  possible 
after  the  report  of  receipts  ana 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1099.43(d)  and 
§  1099.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1099.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

S 1 099.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1099.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1099.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1099.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amoirnt  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1099.43(d)  and  §  1099.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1099.44(a)(ll)  and  the  corresponding 
step  of  §  1099.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 


priced  as  Class  I  milk  and  is  not  used 
as  an  ofiset  for  any  other  payment 
obligation  under  any  order; 

[ff  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  &an 
the  difierence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
lant  and  the  Class  m  price)  by  the 
rmdredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1099.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  rmder 
§  1099.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  Class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occrirs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1099.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1099.76  Payments  by  handler  operating 
a  partiaily  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difierence  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 


order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
in^edients  at  the  difierence  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  m 
price.  This  payment  option  shaU  apply 
only  if  a  majority  of  the  total  milk 
received  at  ^e  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plrurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  caimot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1099.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difierence  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  1m  less  than  the  Class  in  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  imder  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1099.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1099.85  AMMsment  for  order , 
admlnletratlon. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  1099.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1099.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1099.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1099.60(d)  and  (f);  and 
***** 
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PART  1108-MIUC  IN  THE 
SOUTHWEST  PLAINS  MARKETINQ 
AREA 

1.  Section  1106.15  is  revised  to  read 
as  follows: 

f  1106.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butteriat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1106.16  is  revised  to  read 
as  follows: 

§1106.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1106.19  is  added  to  read 
as  follows; 

§  1 106.19  Commercial  food  procaaaing 
astablishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishmmits  shall  be  subject  to  the 


same  provisions  relating  to  diversions  to 
plant^  including  but  not  limited  to, 
provisicms  in  §§1106.13, 1106.41  and 
1106.52. 

4.  Section  1106.40  is  revised  to  read 
as  follows: 

§1106.40  Clasaaa  of  uWfaatlon. 

Except  as  provided  in  §  1106.42,  all 
skim  ndlk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1106.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  1  milk  shall  be 
all  ^m  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  pr^uct  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrate  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Crmle  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; ' 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 


(vi)  Candy,  soup,  bakery  products  and 
otl^r  i»epa^  fbo^  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  mUk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4Ki)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  foed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  reqriires  a  handler 
to  maintain  ad^uate  records  of  such 
use.  If  advaiK»  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  re<mires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destro]rea  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  Inst  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (bKl)  of  this 
section  that  is  in  excess  of  the  quantity 


12788 


Federal  Register  /  Voi.  58,  No.  42  /  Friday.  March  5,  1993  /  Proposed  Rules 


of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1106.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  Il06.i6.  and 

(7)  In  shrinkage  assigned  pursuant  to 
^  1 106  41(a)  to  the  receipts  specified  in 
^  1106  4l(a)|2l  and  in  shrinkage 
specified  in  §  1106  41  fb)  and  (c) 

5  Section  1 106.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
tiie  text  of  pa.'agrapb  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereaftei.  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows 

§  1 106.42  Ctaasificaiton  ol  tranatara  and 
dlvaralona 

la)  •  •  • 

(1)  *  *  *  The  amount  of  skim  milk  or 
hutterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  hutterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  •  *  •  a 

(d)  *  *  • 

(2)  •  *  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  ^e  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  11  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1106.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1 1106.43  General  cleecification  rules. 
***** 

(d)  Skim  milk  and  hutterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1106.44.  Any 
remaining  skim  milk  and  hutterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1106.44  on  a  pro  rata 


basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1106.44  is  amended  by 
revising  paragraph  (a)(2).  revising  ^e 
first  sentence  of  paragraph  (a)(5). 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9).  rmd  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(B)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  "(a)(2)(i)”,  to  read 
as  follows: 

1 1106.44  ClMalficetion  of  producor  milk. 

•  •  •  *  * 

(a)  •  •  • 

(2)  Subtract  firom  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  ^m  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packag^  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  Order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1106.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 
***** 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
imconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1106.40(b]  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1106.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 


specified  in  §  1106.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1105.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section: 

***** 

8.  Section  1106.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

i  1 106.45  Market  adminiatrator’s  raporta 
and  announoamanta  concaming 
ciaasHication. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mondi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  fi'om  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1106.43(d)  and 
§  1106.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
«****. 

9.  Section  1106.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

1 1106.52  Plant  location  adjuatmanta  for 
handlera. 

***** 

(b)  *  *  * 

(1)  Subtract  from  the  povmds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1106.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  1  use,  the  pounds  of  skim  milk  in 
receipts  of  packaged  fluid  milk  products 
from  other  pool  plants: 
***** 

10.  Section  1106.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 

11106.60  Handler’*  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amoimt  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
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of  the  pool  plant  and  the  Class  in  price 
hy  the  nimdredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  piirsuant  to 
§  1106.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1106.44(a)(7)  (i) 
through  (iv)  cmd  (vii),  and  the 
corresponding  step  of  §  1106.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  another  order  plant  and 
bulk  concentrated  fluid  milk  products 
horn  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 

•  *  «  *  * 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1106.43(d)  and  §  1106.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1106.44(a)(ll)  and  the  conesponding 
steps  of  §  1106.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amo\mt  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  imder  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  imder  any  order; 
***** 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  ^an 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  ^e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1106.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1106.76(a)(5)  or  (c);  and 

(})  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
himdredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 


the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fliiid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  dvuing 
the  prior  month. 

11.  Secticm  1106.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

11106.76  Payments  by  a  handler 
operating  a  partially  regulatad  distributing 
plant 

***** 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  firom 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amoimt  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  b^ween  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  IQ 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingre^ents 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1106.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 


difference  between  the  Qass  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  IQ  price) 
and  the  Class  IQ  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonflmd  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingre^ents  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1106.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  1106.85  Aaaeaament  for  order 
sdministratioii. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  1106.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1106.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  ll()6.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1106.60(d)  and  (f);  and 
***** 

PART  1108-MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

1.  Section  1108.15  is  revised  to  read 
as  follows: 

f  1108.15  Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frnzen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shcdl 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 


2790 


Federal  Regieter  /  V<^.  58,  Na  42  /  Friday,  March  5,  1993  /  Propmad  Rules 


contaiiM  by  lass  thm  6^  pwcent 

nonfat  miU:  solids,  and  wlisy;  si^ 

(2)  The  quantity  of  skim  milk  in  any 
modified  {noduct  specified  in  paxagraph 

(a)  of  this  section  that  is  in  exx»ss  of 
quantity  of  skim  milk  in  an  equal 
volume  of  an  immodified  {noduct  of  the 
same  nature  and  buttsrfet  content 

2.  Section  1108.16  is  revised  to  read 
as  follows: 

§1108.14  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  cn  frozen 
creem),  incliuiing  sterilized  cream,  ora 
mixture  of  cream  and  milk  or  skim  milk 
containing  6  percent  or  more  butterfat, 
with  or  without  the  addition  of  oth«r 
ingredients. 

3.  A  new  §  1108.19  is  added  to  read 
as  follows: 

§1108.19  Commercial  food  proceasing 
eatabiiahmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  {xodncts  and 
bulk  fluid  cream  products  are  dis{>osed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  h^  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  divwted 
to  commercial  food  {nooessing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§  1108.13, 1108.41  and 
1108.52. 

4.  Section  1108.40  is  revised  to  read 
as  follows: 

§1108.40  Ciaaeea  of  utilization. 

Except  as  provided  in  §  1108.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1108.30  shall  be  classified  as  follows; 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  pro^ct,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Qass  m  milk. 

(b)  Class  n  milk.  Class  fl  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  srAistitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
e.xcept  as  otherwise  provided  in 
paragraph  (c)  of  this  sermon: 

(2)  In  padci^ed  invaotory  at  the  end 
of  the  month  of  the  products  s{)ecified 


in  paragraph  fl))(l)  oi  fiiis  section  and  in 
bulk  ooncentnit^  fluid  milk  products 
in  invantoiy  at  tha  and  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fhiid  cream  jRoducts  disposed  of 
or  diverted  to  a  commercial  fr^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  (rf  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneesa,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Ci^le  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
ba^),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  pudd^gs, 
pancake  mixes,  buttwmilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  propared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  fo^s  v^ich  are 
processed  for  gMieral  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  ni  milk.  Class  ni  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  inclucM  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
mill^  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  mid  of  flie 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  para^ph  (bXU  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragia{»h  Q>Xl)  of  this 


section,  and  products  {processed  by  the 
disposing  handler  that  are  medfi^  in 
paragta{&  (b)(4Ki)-(iv)  of  section, 
that  are  dispoa^  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  {»oducts 
specified  in  par^aph  (b)(1)  of  this 
section,  and  products  processed  1^  the 
dispKtsing  liandler  that  are  spemfit^  in 
paragrap]^  (bH4Ki)-(iv)  of  this  section, 
that  are  dumped  by  a  hondliK.  The 
maiket  administrator  may  require 
notification  by  the  handlw  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  sudi 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  ad^uate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  marlcet 
administrator  so  requires,  the  handler 
must  notify  the  mamet  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (bKl)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  acddent,  flood, 
fire,  or  in  a  similar  occurrence  beycmd 
the  handler’s  control,  to  fire  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satis&ctory  to  the 
market  administratcu'; 

(6)  In  slum  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(l]  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1108.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1108.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1108.41(a)  to  ^e  receipts  specified  in 
§  1108.41(aK2)  and  in  shrinl^e 
specified  in  §  1108.41(b)  and  (c). 

5.  Section  1108.42  is  ammidedby 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (aXl)  with  a  period 
and  adding  the  Allowing  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2Kvi)  and  (vii)  to  read  as 
follows: 

§1108.42  CtaMlficationoftrwwfaraand 
diversione. 

*  *  «  *  * 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfet  classified  in  eadi  chiss  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfet  in  transits  of 
concentrated  fluid  milk  products; 

*  4k  *  *  * 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  iinassigned 
receipts  of  bulk  fluia  milk  pn^ducts  at 
the  nonpool  plant  from  po^  plants  and 
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other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  to  any  remaining  Class  I 
utilization,  then  to  Class  U  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  me  nonpool  plant  from  pool 
plants  and  other  order  plants  shall 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  ni  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and , 
***** 

6.  Section  1108.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 108.43  General  cleeeificatlon  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1108.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shtdl  be  assigned 
to  uses  under  §  1108.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1108.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9).  and  by  changing  the  reference 
“(a)(2)'’  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)’’,  to  read 
as  follows: 

i  1108.44  CiasalficatiGn  of  producor  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  ^m  an  tmregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  be^ning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 


provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  $  1108.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  begirming  of  the  month,  but  not  in 
excess  of  the  potmds  of  skim  milk 
remaining  in  Class  H.  *  *  * 
***** 

(6)  Subtract  fiom  the  remaining 
potmds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1108.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1108.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  sotirce  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1108.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1108.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1108.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 1108.45  Markat  adminlatrator’t  reports 
end  announcsmertts  concerning 
cleeeification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
fiom  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1108.43(d)  and 
§  1108.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 


inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1108.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

11108.52  Pint  location  adjustments  far 
handlers. 

***** 

(b)*  *  * 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee  plant  after  the  computations 
pursuant  to  §  1108.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use.  an  amount  equal  to  the 
pounds  of  skim  milk  in  receipts  of  milk 
at  the  transferee  plant  from  producers 
and  handlers  described  in  $  1108.9(c), 
and  in  receipts  of  packaged  fluid  mi^ 
products  from  other  pool  plants; 
***** 

10.  Section  1108.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h).  (i)  and  (j)  to  read  as  follows: 

11108.60  Handler’s  value  ol  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicablo  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  himdredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1108.43(d)  and  the  himdredweight  of 
skim  milk  and  butterfat  subtracted  fiom 
Class  I  pursuant  to  §  1108.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1108.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  fiom  an  other 
order  plant  and  bvilk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  fiom  which 
an  equivalent  volvune  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1108.43(d)  and  §  1108.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  fiom  Class  I  pursuant  to 
§  1108.44(a)(ll)  and  the  corresponding 
steps  of  §  1108.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  fiom  an 
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unregulated  supply  plant  to  die  extent 
that  an  e^val^  amount  of  dcim  milk 
or  butternt  disposed  of  to  sudi  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  ordm  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

»  •  *  * 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 

non  fluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1108.43(d); 

(i)  Exdude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1108.76(a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  nnid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  sublet  the  amount  per 
hundred wet^t  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  wotb  made  fiom 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  SecticHi  1108.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (aK5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows; 

§1108.74  Payments  by  handler  operating 
■  partially  ragulatad  distributing  ptant. 
***** 

(a)*  *  • 

(3)  Subtract  the  pourwis  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  seetkm  by  the 
differetroe  between  the  Qass  i  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  d 


prios)  and  the  C^ass  d  price.  For  any 
reconstituted  milk  that  it  nert  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Altemativdy,  for  such 
disposition,  payments  may  be  made  to 
the  produow-settlement  fund  of  the 
ordw  regulating  file  producer  milk  used 
to  produce  flie  nemfluid  milk 
ingredients  at  the  distance  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingrediwts 
were  processed  (but  not  to  be  less  than 
the  Class  d  price)  and  the  Class  d 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
imder  one  or  more  Federal  cuders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  piuraliw  of  the  milk  used  to 
produce  me  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  somce  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingi^ients  assigned  to 
Class  I  use  vmder  §  1108.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
diflerence  between  the  Class  I  price 
applicable  under  the  other  order  at  flie 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  %vere  processed  (but 
not  to  less  than  the  Class  m  price) 
and  the  Class  in  price.  This  payment 
option  ^11  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  hind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1108.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 

§1108.85  Aaaeeament  for  order 
sdminletration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
proditets  assigned  to  Class  I  use 
pursuant  to  §  1106.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 


to  $  1108.4^aX7)  end  (a)(ll)  and  file 
corresptmding  steps  ol  §  1108. 440>), 
except  such  other  source  milk  that  is 
excluded  from  the  computatiems 
pursuant  to  §  1108.60(d)  and  (f);  and 
***** 

PART  1124-48ILK  W  THE  PACIFIC 
NORTHWEST  IIARKETINQ  AREA 

1.  Section  1124.15  is  revised  to  read 
as  follows: 

§1124.15  Fluid  mNk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluidjnilk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  ftv  infant  feeding  or  dietary 
use  that  are  padcaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  pwcmit 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  t^ 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  oemtent. 

2.  Section  1124.16  is  revised  to  read 
as  follows: 

§  1124.16  Ruid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plakic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1124.20  is  added  under  the 
undesignated  center  heading 
"Definitions”  to  read  as  follows: 

§112420  Coronwrcial  food  prooaasing 
•stabUshmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  oeem  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
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uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fl\iid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commerdal  food  processing 
establishmaits  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1124.13, 1124.41  and 
1124.52. 

4.  Section  1124.40  is  amended  by 
revising  paragraphs  a,  b,  and  c,  to  read 
as  follows: 

§1124.40  Classes  of  utilixation. 

Except  as  provided  in  §  1124.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1124.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  n  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  piquet  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventeny  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  divraled  to  a  commercial  fc^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sovir 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  othw  semi -solid 
product  resembling  a  Class  II  product; 


(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  metary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  fo^s  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(viO  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  HI  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  disposed  of  by  a  hcmdler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  dumped  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  reqxiires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  reouires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood. 


fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  frt>m  records  satisfectory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  fo)(l)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1124.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1124.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1124.41(a)  to  the  receipts  specified  in 
§  1124.41(a)(2)  and  in  shrinkage 
specified  in  §  1124.41  (b)  and  (c). 

***** 

5.  Section  1124.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows,  and  removing  paragraph  (e): 

§1124.42  ClMsIflcetJon  of  tranefers  and 
divaraiona. 

***** 

(a)  *  •  * 

(1)  •  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)*  *  * 

(2) *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  frum  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  ni  utilization  at  such 
nonpool  plant; 

(vii)  R^ipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  1^ 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  IH  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1124.43  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows; 

§  1 124.43  General  daaaification  rules. 
***** 

(f)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
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reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  \mder  §  1124.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1124.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1124.44  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(6)  and  revising  paragraphs  (a)(7). 
(a)(8)(i),  and  (a)(10),  to  read  as  follows: 

§  1124.44  ClaMificetion  of  producer  milk. 

•  *  *  •  * 

(а) *  •  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pormds  of  skim  milk  in  products 
specified  in  §  1124.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  poimds  of  skim  milk 
remaining  in  Class  11.  *  *  * 

*  •  «  «  * 

(7)  Subtract  from  the  remaining 
potmds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1124.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1124.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U. 

•  •  •  •  * 

(8) *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(6)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1124.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(5), 
(a)(6)  and  (a)(7)  of  this  section; 

•  •  *  *  * 

(10)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  IB,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1124.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(4),  (a)(6)  and  (a)(8)(i)  of 
this  section; 

•  •  *  *  * 


8.  Section  1124.45  is  amended  by 
revising  paragraph  (b)  to  read  ais  follows: 

§1124.45  Merkel  edminietrttor**  report* 
end  enno  uncements  eoneoming 
deeelficetion. 

•  •  *  *  • 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  recei^  ana 
utilization  for  the  month  is  received 
firom  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1124.43(f)  and 
§  1124.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  flxiid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1124.52  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§1124.52  Plant  location  ad)ustments  for 
handler*. 

***** 

(d)*  *  * 

(1)  Subtract  from  the  poimds  of  Class 
1  remaining  at  the  transferee-plant  after 
the  computations  pursuant  to 
§  1124.44(a)(13)  and  (b)  plus  the  poimds 
of  skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  the  pounds  of  packaged 
fluid  milk  products  from  other  pool 
plants; 

***** 

10.  Section  1124.60  is  amended  by 
revising  paragraphs  (d)  and  (f), 
redesignating  paragraph  (g)  as  (j)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

§1124.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  firom 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1124.43(f)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  bum  Class  I 
pursuant  to  §  1124.44(a)(8)(v)  and  (vi) 
and  the  corresponding  step  of 
§  1124.44(b); 

***** 

(f)  Add  an  ammmt  equal  to  the  value 
at  the  Class  I  price,  adjusted  for  location 
of  the  nearest  nonpool  plant(s)  from 
which  an  equivalent  volume  was 


received,  with  respect  to  skim  milk  and  I 

butterfat  in  receipts  of  concentrated  | 

fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1124.43(f)  and 
§  1124.44(a)(8)(v)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  fixim 
Class  I  pursuant  to  §  1124.44(a)(12)  and 
the  corresponding  steps  of  §  1124.44(b), 
excluding  such  sl^  milk  or  butterfat  in 
bulk  receipts  of  fluid  milk  products 
from  an  imregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  a  handler  fully  regulated 
under  this  or  any  other  order  issued 
pursuant  to  the  Act  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  o%et  on  any  pa3rment  obligation 
under  this  or  any  other  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amoimt  computed  by 
multiplying  $1.00  (but  not  more  man 
the  diflerence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§1124.43(0; 

(h)  Exclude,  for  pricing  purooses 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  imder 
§  1124.76(b)(4)  or  (c); 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amoimt  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  us^  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month;  and 
***** 

11.  Section  1124.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(4)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§1124.76  Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

***** 

(b)*  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
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then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
reflated  distributing  plant; 

14)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location  (not  to  be  less  than  the  Class  in 
price),  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  induded  in 
paragraph  (b)(3)  of  this  section  by  the 
diHerenoe  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
related  distributing  plant  less  $1.00 
(but  not  to  be  less  th^  the  Class  m 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  produce  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difrerence  between 
the  Qass  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1124.43(f).  Payments 
may  be  made  to  the  producw-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  imder  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  HI  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  \mder  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fimd  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 


ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  maricet  administrator. 

12.  Section  1124.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

11124^5  Aaaeasment  lor  order 
admMatration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
pr^ucts  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pxirsuant  to  $  1124.43(f)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1124.44(a)(8)  and  (a)(12)  and  the 
corresponding  steps  of  §  1124.44(b), 
except  such  other  source  milk  on  which 
no  handler  obligation  applies  pursuant 
to  §  1124.60(f):  and 
***** 

PART  112&-4IILK  IN  THE  TEXAS 
MARKETINQ  AREA 

1.  Section  1126.15  is  revised  to  read 
as  follows: 

$1126.15  HuM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fliiid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfrt  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1126.16  is  revised  to  read 
as  follows: 

§1126.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 


containing  6  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1126.21  is  added  \mder  the 


I1126JM  Commercial  food  proceaaing 
eatabHehment 

Commercial  food  processing 
establishment  means  anv  frunhty  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  flmd  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  mat 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§  1126.13, 1126.41  and 
1126.52. 

4.  Section  1126.40  is  revised  to  read 
as  follows: 


§1126.40  Claaaaa  of  utilization. 

Except  as  provided  in  §  1126.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1126.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  1  milk  shall  be 
all  skim  milk  and  butterfat; 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  n  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventc«y  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  invento^  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  prodiicts  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commerdal 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce 

(i)  Cottage  cheese,  iowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ncotts 
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cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high*moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
haras),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one^art 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  som 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  bisect 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  oroducts;  and 

(vii)  Any  product  not  otherwise 
sp^fied  in  this  section. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  cons\imer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  imconcentrated  fluid  milk 
products  in  bvdk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  dump^  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 


disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
admi^strator  so  reemires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
piquets  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  bv 
a  handler  in  a  vehicular  aeddeut,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator, 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1126.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1126.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1126.41(a)  to  &e  receipts  specified  in 
§  1126.41(a)(2)  and  in  shrinkage 
specified  in  §  1126.41  (b)  and  (c). 

5.  Section  1126.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11126.42  Classification  of  transfers  and 
diversions. 

***** 

(a)  *  *  * 

(!)•**  •pijg  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  fi^  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  ^all  Ira 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  in  utilization,  and 


then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

***** 

6.  Section  1126.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11126.43  Qeneral  chwaiflcation  rulee. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use.  up  to  the 
reconstituted  rartion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
estwlished  by  the  handler)  prior  to  any 
assignments  \mder  §  1126.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1126.44  on  a  pro  rata 
basis,  imless  a  specific  use  of  such 
receipts  is  established  by'the  handler. 

7.  Section  1126.44  is  amended  by 
revising  paragraph  (a)(2).  revising  &e 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9).  and  by  changing  the  reference 
•‘(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  ‘‘(a)(2)(i)”,  to  read 
as  follows: 

f  1126.44  Clasalficstion  of  producer  milk. 
***** 

(a)*  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  dispos^  of  to 
such  plant  by  handlers  f^ly  regulated 
under  any  F^eral  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  o%et  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  begiiming  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remedning 
poimds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1126.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  sldm  milk 
remaining  in  Class  n.  *  *  * 
***** 
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(6)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
poimds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product]  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1126.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1126.40(c)(6)),  but  not  in  excess  of  the 
poimds  of  sldm  milk  remaining  in  Class 

n. 

(7) *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  paclmg^  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1126.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1126.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a](2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

**«*<! 

8.  Section  1126.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

fit 26.45  Market  adminlatrator’s  reporta 
and  announcamants  concaming 
claaaification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1126.43(d)  and 
§  1126.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1126.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows; 

§  1126.52  Plant  location  adfuatmanta  for 
handlers. 

***** 

(b)  *  •  * 


(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1126.44(a)(12)  plus  the 
pounds  of  sldm  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 
***** 

10.  Section  1126.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  replacing  the  period  after 
paragraph  (h)  with  a  semicolon,  and 
adding  new  paragraphs  (i),  (j)  and  (k)  to 
read  as  follows: 

11126.60  Handler’*  value  of  milk  for 
computing  uniform  prio*. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difierence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Cleiss  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1126.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1126.44(a)(7)(i) 
through  (iv)  and  (vii),  and  the 
corresponding  step  of  §  1126.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 

(f)  Add  the  amoimt  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1126.43(d)  and  §  1126.44(a](7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1126.44(a)(ll]  and  the  corresponding 
steps  of  §  1126.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  frnm  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterrat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  ofiset  for  any  other  payment 
obligation  under  any  order; 
***** 

(i)  Subtract,  for  reconstituted  milk 
made  fixim  receipts  of  nonfluid  milk 
products,  an  amoimt  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  &e 


hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1126.43(d); 

(j)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1126.76(a)(5)  or  (c);  and 

(k)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1126.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  ptiragraph  (c)  to  read 
as  follows:  §  1126.76  Payments  by 
handler  operating  a  partially  regulated 
distributing  plant. 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difierence  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
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received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  coders  and 
payment  may  cmly  be  made  to  the 
pr^uc»r*se^ement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  ncmfluid  ingrements 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

*  •  *  •  • 

(c)  Any  handler  may  elect  partially 
regi^ted  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingrodients  assigned  to 
Class  1  use  under  §  1126.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  reflating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  Ira  less  than  the  Class  m  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  cmly  be  made 
to  the  producrar-settlement  fimd  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  recenstituted  fluid 
milk  pioducrts  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1126.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

11126.85  Asseasnrant  for  order 
administration. 

•  •  H  •  * 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  1126.43(d)  and  other 
source  milk  allcxeted  to  Class  I  pursuant 
to  §  1126.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  $  1126.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  $  1126.60  (d)  and  (f);  and 

*  •  #  *  * 

PART  1131— MiLX  IN  THE  CENTRAL 
ARIZONA  MARKETINQ  AREA 

1.  Section  1131.15  is  revised  to  read 
as  follows: 

S  1131.15  Ruid  mUk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 


means  any  milk  products  in  fluid  cv 
frozen  fonn  containing  less  than  0 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include:  (1)  Plain  or  sweetened 
evaporated  milk,  plain  or  sweetened 
evaporated  skim  milk,  sweetened 
condensed  milk  or  skim  milk,  formulas 
especially  prepared  for  infant  feeding  or 
dietary  use  that  are  packaged  in 
hermetically  sealed  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  nonfat  milk  solids,  and 
whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
mociified  product  s{racified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1131.16  is  revised  to  read 
as  follows: 

11131.16  HuW  cream  product 

Fluid  cream  product  means  cream 
(ether  than  plastic  caeam  or  frozen 
caoam),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1131.19  is  added  to  read 
as  follows: 

{1131.19  Commercial  food  processing 
establishmsnt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  produces  and 
bulk  fluid  cream  produces  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  or 
associated  producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  {§  1131.12, 1131.13, 
1131.22, 1131.41  and  1131.52. 

4.  Section  1131.40  is  revised  to  read 
as  follows: 


•  1131.40  aaasee  of  uMIzallon. 

Except  as  provided  in  { 1131.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1131.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  n  milk.  Qass  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrate  fluid  milk  products 
in  Inventory  at  the  end  of  the  month; 

(3)  In  buUc  fluid  milk  products  and 
bulk  flviid  cream  products  disposed  of 
or  diverted  to  a  commercial  fr^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cmeese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Crrole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddhags, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  fo^s  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
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be  used  in  processing  such  prepared 
food  nroducts;  and 
(vii)  Any  product  not  otherwise 
specified  ^  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
miUdat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  m  inventory  at  the  end  of  the 
month  of  vmconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)-(iv)  of  this  section, 
that  are  dump^  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
imder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1131.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1131.16;  and 


(7)  In  shrinkage  assigned  pursuant  to 
§  1131.41(a)  to  ^e  receipts  specified  in 
§  1131.41(a)(2)  and  in  shrinkage 
specified  in  §  1131.41(b)  and  (c). 

5.  Section  1131.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11131.42  Classification  of  transfers  and 
diversions. 

***** 

(a)  *  *  • 

(1)  *  *  *  amoimt  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  pursuant  to  §  1131.22 
or  from  pool  plants  and  other  order 
plants  shall  be  assigned,  pro  rata  among 
such  plants,  to  the  extent  possible  first 
to  any  remaining  Class  I  utilization, 
then  to  Class  II  utilization,  and  then  to 
Class  m  utilization  at  such  nonpool 
plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  1m 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  IH  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1131.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1 1 131 .43  Qcnerai  cUwaification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  flviid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1131.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1131.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1131.44  is  amended  by 
revising  paragraph  (a)(2);  revising  the 
first  sentence  of  paragraph  (a)(5). 


revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”,  to  read 
as  follows: 

11131.44  ClaMification  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  ndlk 
products  ^m  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amoimt  of  skim  milk  disposed  of  to 
such  plant  by  handlers  folly  regulated 
vmder  any  Federal  milk  ordef  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  oUset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Package  fluid  milk  products  in  > 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
poxmds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1131.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Clews  n.  *  *  * 
***** 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1131.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1131.40(c)(6)),  but  not  in  excess  of  the 
poimds  of  sldm  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  imconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1131.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
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beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1131.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
para^aphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section: 

•  *  *  *  • 

8.  Section  1131.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11131.45  Market  admMetrelor'a  reports 
and  announcements  eonosming 
classification. 

***** 

(b)  Report  to  the  market  administrator 
cf  the  omer  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilizatioir  for  the  monm  is  received 
bom  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1131.43(d)  and 
^  1131.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1131.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

§1131.60  Handiw's  vahw  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1131.43(d)  and  the  hundreidweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1131.44(a)(7)  (i) 
through  (iv)  and  (vii),  and  the 
corresponding  step  of  §  1131.44(b). 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1131.43(d)  and  §  1131.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1131.44(a)(ll)  and  the  corresponding 


steps  of  §  1131.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  firom  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  diflerence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  Cl  price)  by  ^e 
nimdredweight  of  skim  milk  and 
butterfet  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
S  1131.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1131.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amoimt  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1131.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§1131.76  Payments  by  handier  operating 
a  partially  regulated  diatributirrg  pUmL 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  {>oimds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  thq  location  of  the  partially 


regulated  distributing  plant  leas  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-s^ement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  m  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingrements 
used  in  reconstituted  fluid  milk 
products  caimot  be  determined  by  the 
market  administrator. 
**-*** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  1  use  under  §  1131.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  less  than  the  Class  m  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  ohly  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  carmot  be  determined  by 
the  market  administrator. 

11.  Section  1131.85  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§1131.85  Asseasment  for  order 
adminiMration. 

(a)  *  *  * 

(2)  Receipts  of  concentrated  flviid  milk 
products  fr^  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
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products  assigned  lo  Class  I  use 
pursuant  to  §  1131.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1131.44(a)(7)  and  (aHll)  and  the 
corresponding  steps  of  §  1131.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1131.60  (d)  and  (f);  and 


PART  1134-MILK  IN  THE  WESTERN 
COLORADO  MARKETING  AREA 

1.  Section  1134.15  is  revised  to  read 
as  follows: 

§1134.15  FkildmUk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drink.^, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sw'eetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1134.16  is  revised  to  read 
as  follows: 

§1134.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1134.20  is  added  under  the 
undesignated  centerheading 
"Definitions”  to  read  as  follows: 

§  1 134.20  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 


which  bulk  fltiid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  divwted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1134.12, 1134.13, 
1134.41  and  1134.52. 

4.  Section  1134.40  is  revised  to  read 
as  follows: 

§1134.40  CtaMMS  of  utilization. 

Except  as  provided  in  §  1134.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1134.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accoimted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  U  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfet: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
parap-aph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to- audit  the  reccwds  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Crmle  cheese,  and 
any  similar  .soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semisolid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 


cream  mixtiues  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  metary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  fo^s  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  HI  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4Ki)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condmsed  milk  in  a  consumertype 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumw- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (bKl)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (bHl)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (bKl)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  %  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  tfie  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  jMroducts  and 
products  specified  in  paragraph  {b)(l)  of 
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this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  ac^dent,  flood, 
Are,  or  in  a  similar  occxirrenca  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator: 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1134.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1134.16;  and 

(7)  In  shrinkam  assigned  pursuant  to 
§  1134.41(a)  to  the  receipts  specified  in 
§  1134.41(a)(2)  and  in  shrinkage 
specified  in  §  1134.41  (b)  and  (c). 

5.  Section  1134.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

§1134.42  ClaMification  of  trarttfara  and 
divaraiona. 

(a)  •  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*  «  •  •  * 

(d)  *  •  • 

(2)  •  •  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  1m 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Gass  n  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Gass  I  utilization  at  such 
nonpool  plant:  and 
***** 

6.  Section  1134.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§1134.43  QanarsI  ctaaaification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 


reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Gass  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1134.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1134.44  on  a  pro  rata 
basis,  xmless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1134.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(6),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii).  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”,  to  read 
as  follows: 

§  1134.44  CtsaaMcatlon  of  producer  milk. 
***** 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Gass  I  the  pounds  of  skim 
milk  in; 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  imregulated  supply 
plant  to  the  extent  that  an  equivment 
amount  of  skim  milk  dispos^  of  to 
such  plant  by  handlers  fully  regulated 
imder  any  Federal  milk  order  is 
classified  and  priced  as  Gass  I  milk  and 
is  not  used  as  an  offset  for  any  other 
parent  obligation  under  any  order, 

(ii)  PackagM  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Gass  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1134.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Gass  n.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Gass  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  soiuce 
milk  received  in  the  form  of  an 
xmconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1134.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Gass  m  milk  pursuant  to 

§  1134.40(c)(6)),  but  not  in  excess  of  the 
poimds  of  skim  milk  remaining  in  Gass 

n. 

(7)*  •  * 


(i)  Bulk  concentrated  flxiid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  padmged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1134.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (8)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  fiem  the  poimds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Gass  in,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1134.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1134.45  is  amended  by 
revising  pxu-agraph  (b)  to  read  as  follows; 

§  1134.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  omer  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pxusuant  to  §  1134.43(d)  and 
§  1134.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1134.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 


***** 

(d)  Add  the  amoimt  obtained  from 
multiplying  the  diflerence  between  the 
Gass  1  price  applicable  at  the  location 
of  the  pool  plant  and  the  Gass  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Gass  I  pursuant  to 
§  1134.43(d)  and  the  hundre^eight  of 
skim  milk  and  butterfat  subtracted  from 
Gass  I  pursuant  to  §  1134.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1134.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 


§1134.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
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ordw  plants  and  unregulated  supply 
plants: 

***** 

(f)  Add  the  amount  obtained  horn 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  firom  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1134.43(d)  and  §  1134.44(al(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1134.44(a)(ll)  and  the  corresponding 
steps  of  $  1134.44(b),  excluding  siich 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butter^  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  mder; 

(g)  Subtract,  for  reconstituted  milk 
made  firom  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  ^an 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  HI  price)  by  Ae 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1134.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  ordw  under 
§1134.76  (a)(5)  or(c):  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  finm  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  u^  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1134.76  is  amended  by 
revising  paragraphs  (8)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


1 1134.76  Payments  by  handlar  opsnrting 
a  parlfally  ragufatad  distributing  pfaMit 
*  *  *  *  * 

(a)*  *  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  firom  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  IQ 
price)  and  the  Class  Ql  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
dispositicm,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  diflerence  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  IQ  price)  and  the  Class  QI 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  pajmient  option  shall  not  apply  if 
the  source  of  the  nonflmd  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ing^ients  assigned  to 
Class  I  use  under  §  1134.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  wwe  processed  (but 
not  to  be  less  than  the  Class  Ql  price) 
and  the  Class  QI  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  ntmfluid  milk  in^dients 
is  regulated  imder  one  or  more  Federal 
orders  and  payment  may  only  be  made 


to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  prodiicts  caimot  be  determined  by 
the  market  administrator. 

11.  Section  1134.85  is  amended  by 
revising  paragraph  (b)  to  read  as  fbllo^vs; 

$1134.85  Aeseesment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  frtMn  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pursuant  to  §  1134.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1134.44  (aK7)  and  (aKll)  and  the 
corresponding  steps  of  §  1134.44(b), 
except  such  other  soinrce  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1134.60  (d)  and  (f);  and 
***** 

PART  1135-MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  Section  1135.15  is  revised  to  read 
as  follows: 

§1135.15  RuM  mitk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  einy  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinlu, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  sohds,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  ot 
reconstituted. 

(b)  The  twm  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evapmated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formiilas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  padcaged  in  hiMmetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  qiiantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  secticm  that  is  in  excess  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1135.16  is  revised  to  read 
as  follows: 
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§1135.16  Fluid  craem  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  hezen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1135.20  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows: 

§  1135.20  Commercial  food  procaaaing 
aatabliahmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  Umited  to, 
provisions  in  §§  1135.13,  and  1135.41. 

4.  Section  1135.40  is  revised  to  read 
as  follows: 

§  1 135.40  ClaasM  of  utilization. 

Except  as  provided  in  §  1135.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1135.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  11  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  fc^ 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 


verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
baMs),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  ni  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
t)q)e  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 


section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  th4 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  piirsuant  to  §  1135.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1135.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1135.41(a)  to  the  receipts  specified  in 
§  1135.41(q)(2)  and  in  s^inkage 
specified  in  §  1135.41  (b)  and  (c). 

5.  Section  1135.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

§  1135.42  Classification  of  transfers  and 
diversions. 

***** 

(a)*  *  * 

(1)  •  •  *  The  amoimt  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)*  *  * 

(2) *  *  • 

(vi)  Any  remaining  rmassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  ^e  nonpool  plant  finm  pool 
plants  and  other  order  plemts  shall  be 
assigned,  pro  rata  among  such  plants,  to 
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the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  EH  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1135.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

§  1 1 35.43  General  ciaaelfication  ruiea. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1135.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1135.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1135.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”.  to  read 
as  follows: 

§  1 1 35.44  Classification  of  producer  miik. 

*  *  *  *  * 

(a)  *  *  * 

(2)  Subtract  fi'om  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  ^m  an  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1135.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 


excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
poimds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  soiut;e 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1135.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1135.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U. 

(7) *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1135.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1135.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1135.45  is  amended  by 
revising  paragraph  *(b)  to  read  as  follows: 

§  1 1 35.45  Market  administrator’s  reports 
and  aniMuncements  concerning 
ciaaelfication. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1135.43(d)  and 
§  1135.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1135.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 


§1135.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  and  the  Class  m  price  by 
the  himdredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1135.43(d)  and  the  himdredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1135.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1135.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  for  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

*  *  *  * 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  by  the 
pounds  of  skim  milk  and  butterfat  in 
receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1135.43(d)  and  §  1135.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1135.44(a)(ll)  and  the  corresponding 
steps  of  §  1135.44(b),  exeluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  form  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  pa)rment 
obligation  imder  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  ^e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1135.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1135.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
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class  price  change  shall  be  applied  to 
the  plant  that  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  113S.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1135.76  Payments  by  a  handler 
operating  a  partMly  regulated  diatrlbuting 
plant 

•  •  •  •  • 

(a)*  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  maffe  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

*  •  •  •  • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  1  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricung  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  recenstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

*  *  •  •  • 

(c)  Any  handler  may  elec;t  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingi^ients  assigned  to 
Class  I  use  under  §  113S.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 


nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
Icxation  of  the  plant  where  the  noniluid 
milk  ingredimts  were  processed  (but 
not  to  be  less  than  the  Class  m  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  receivecl  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  undmr  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produco  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  c:annot  be  determined  by 
the  market  administrator. 

11.  Section  1135.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11135.65  Aaeeeement  for  order 
adminietretion. 

•  *  •  *  * 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
produces  assign^  to  Class  I  use 
pursuant  to  §  1135.43(d)  and  other 
source  milk  allcxiated  to  Class  I  pursuant 
to  §  1135.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1135.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1135.60  (d)  and  (f);  and 
***** 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  Section  1137.15  is  revised  to  read 
as  follows: 

§  1137.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  secrtion  fluid  milk  product 
means  any  milk  produc:ts  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  fllled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or.dietary 
use  that  are  packaged  in  hermetically 


sealed  containers,  any  product  that  ■ 

contains  by  weight  less  than  6.5  p«cent  | 
nonfat  milk  solids,  and  whey;  and  1 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph  ^ 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content.  : 

2.  Section  1137.16  is  revised  to  read 
as  follows: 

f  1137.16  Fkild  cream  product 
Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1137.20  is  added  under  the 
undesignated  centerheading 
‘'Definitions”  to  read  as  follows: 

§  1137.20  Commercial  food  prooaaaing 
aatabUahmant 

Commercial  food  processing 
establishment  means  any  fecdlity  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§  1137.12, 1137.13, 

1137.41  and  1137.52. 

4.  Section  1137.40  is  revised  to  read 
as  follows: 

§1137.40  CIcasas  of  utUization. 

Except  as  provided  in  §  1137.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1137.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  1  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  H  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 
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(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  amd  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
panc^e  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  metary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  ni  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
miMat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  imconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 


(3)  In  flriid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
diimping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
imder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1137.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1137.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1137.41(a)  to  the  receipts  specified  in 
§  1137.41(a)(2)  and  in  shrinkage 
specified  in  §  1137.41(b)  and  (c). 

5.  Section  1137.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

111 37.42  Classification  of  transfers  and 
diversions. 

•  «  *  •  • 

(a)  *  *  * 

(1)  *  *  *  The  amoimt  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  •  * 


(vi)  Any  remaining  imassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  ni  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  ^ 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Cleiss  in  utilization,  and 
then  to  Class  1  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1137.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1137.43  Qenerai  claMification  rulaa. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  imder  §  1137.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1137.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1137.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  {a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  "(a)(2)(i)”,  to  read 
as  follows: 

f  1 137.44  ClaMification  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  folly  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  Yi^sed  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 


12808 


Federal  Register  /  Vol.  58.  No.  42  /  Friday,  March  5.  1993  /  Proposed  Rules 


pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Femral  milk  coder 
in  the  immediately  preceding  month; 

•  *  «  •  * 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1137.40(bMl)  in  padcaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  begiiming  of  the  month,  but  not  in 
excess  of  the  pounds  of  sldm  milk 
remaining  in  Class  n.  *  *  * 

(6)  Sulvbecit  from  the  remaining 
pounds  of  skim  milk  in  Class  II  tne 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
cmconcentrated  fluid  milk  product  or  a 
fluid  (seam  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1137.40(b)  (excluding  the 
quantity  of  such  skim  miUc  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1137.40(c)(6)),  but  not  in  ex(»ss  of  the 
poimds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  (x>ncentrated  fluid  milk 
produces  and  other  source  milk  (except 
other  soiuce  milk  received  in  the  form 
of  an  unconoentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packag^  inventcuy  at 
the  begiiming  of  the  month  of  products 
specified  in  $  1137.40(b)(1)  that  was  not 
subtracied  pursuant  to  paragraphs  (a)(4). 
(a)(5)  and  (a)(6)  of  this  seciion; 
***** 

(9)  Subtraci  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
producis  specified  in  §  1137.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1137.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

i  1137.45  Market  administrator’s  reports 
and  announcamants  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mcmth  is  received 
hum  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cneam 
products  from  an  other  order  plftit,  the 
class  to  which  su(di  receipts  are 
allocated  pursuant  to  §  1137.43(d)  and 
§  1137.44  on  the  basis  of  such  report. 


(including  any  reclassification  of 
inventories  of  bulk  cxmcantrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

6.  Section  1137.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g)  and 
adding  new  paragraphs  &)  and  (i)  to 
read  as  follows:  ^ 

11137.60  Handlor’a  vMue  of  mHk  for 
computing  unifotia  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  lo(»tion 
of  the  pool  plwt  and  the  Class  III  price 
by  the  nunciredweight  of  skim  milx  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1137.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  fiom 
Class  I  pursuant  to  §  1137.44(a)(7)(i) 
through  (iv)  and  the  correspontling  step 
of  §  1137.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  Icxetion  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  poimds  of  skim  milk  and  butterfot 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1137.43(d)  and  §  1137.44(a)(7)(i)  and 
the  pouncls  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1137.44(a)(ll)  and  the  corresponding 
steps  of  §  1137.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
imregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterrat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
pricod  as  Class  I  milk  and  is  not  used 
as  an  offret  for  any  other  payment 
obbgation  under  any  order; 

(^  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  cximputed  by 
multiplying  $1.00  (but  not  more  &an 
the  differenc:e  between  the  Class  I  price 
applicable  at  the  lcx:ation  of  the  pcml 
plwt  and  the  Class  III  pric;e)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1137.43(d); 

(h)  Exclude,  for  pricing  purooses 
under  this  section,  receipts  of  nonfluid 


milk  products  that  are  distributed  as 
labelM  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  ordor  under 
§  1137.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  ot^r  order  plants, 
add  or  subtract  the  amount  per 
himdredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  us^  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1137.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§1137.76  Payments  by  the  handler 
operating  a  pwlislly  regulated  diatributing 
plant 

***** 

(a)  *  •  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant: 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  poimds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  1  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  pa)rment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
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produce  the  noufluid  milk  ingradients. 
Thie  paymmU  option  ihall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstitirted  fluid  ndlk 
products  cannot  be  determined  by  the 
market  administrator. 

*  dk  *  *  • 

(c)  Any  handler  may  elect  partially 
regulated  distrfliutiiig  plant  status  fw 
any  plant  with  le^rect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  1  use  under  §  1137.43(d). 

Payments  maybe  made  to  the  producer- 
settlement  fund  ofthe  order  r^ulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  et  the 
difference  between  the  Class  I  price 
applicable  undm  the  other  ordw  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  Iw  less  than  the  Class  IH  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  cmly  if  a  majority  of 
the  total  milk  received  at  the  plant  flrat 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  he  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nc^uid  milk 
ingredients.  This  pa3rment  option  shall 
not  apply  if  flm  source  of  the  ncmfluid 
in^dients  used  in  reconstituted  fluid 
milk  products  cannot  determined  by 
the  market  administrator. 

11.  Section  1137.85  is  ammided  by 
revising  paragraph  (b)  to  read  as  follows: 

§1137.85  Aaaaasment  for  order 
admintatratlon. 

*  *  *  •  * 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1137.43(d)  and  other 
source  milk  allocated  to  Class  1  pursuant 
to  §  1137.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1137.44(b). 
exc^t  sudi  other  source  mUk  that  is 
excluded  from  the  computations 
piusuant  to  §  1137.60  (d)  and  (f);  and 
*  #  *  «  * 

PART  1138-4IUJC  IN  THE  NEW 
MEXICO-WEST  TEXAS  MARKETING 
AREA 

1.  Section  1138.15  is  revised  to  read 
as  follows: 

§1136.15  Fluid  mlik  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  {noducts  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
l)e  used  as  beverages.  Such  products 


include,  but  are  not  hmhad  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  includi^ 
any  sudi  beverage  products  that  are 
flavored,  cultured,  modified  wifli  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  thm  50 
percent  total  solids),  or 
reccmstltuted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evapareted 

milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  ara  packaged  in  Imrmeticaily 
sealed  containers,  any  product  that 
ccmtainB  by  weigl^  than  6.5  percent 

nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  ini&  in  any 
modified  product  specified  in  paragraph 
(a)  of  thie  aection  is  in  excess  of  t^ 
quantity  of  skim  milk  in  an  equal 
volume  of  an  immodified  product  of  the 
same  nature  and  butterfat  contant. 

2.  Section  1138.16  is  revised  to  reed 
as  follows: 

§1138.16  FhtW  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1138.21  is  added  under  the 
undesignated  caaterheadmg 
“Definitions'*  to  read  as  follows: 

§1138.21  Commcfciai  food  procasainq 
astablishmont 

Commercial  food  processing 
estabi^bmeat  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  produoermilk  is  diverted,  that 
uses  such  receipts  as  in^dienls  in  food 
products  and  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  dH»e  lecehred  in  consumer- 
type  packages.  Froduoermilk  diverted 
to  commercial  frxxl  processing 
establishments  shall  be  sul^ect  to  the 
same  provisions  relatii^  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1138.13, 1138.41  and 
1138.53. 

4.  Section  1138.40  is  revfoed  to  read 
as  folloMTs: 

§1138.40  ClaasM  of  utiOzadon. 

Except  as  provided  in  -§  1138.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1138.30  ^aU  be  deified  as  follows: 

(a)  Class  I  milk.  Class  1  milk  shall  be 
all  skim  milk  and  butterfat: 


(1)  Oispased  of  in  the  foam  nf  a  fluid 
milk  p)rodhict.aaccBptM  cdhanrise 
provided  in  paragraphs  fl>)  and  fcO  of 
this  aactiaa; 

(2)  In  packaged  flnid  milk  products  in 
inventory  at  the  and  of  the  nmoth;  and 

(3)  Not  ^Mcifically  accounted  for  as 
Class  n  or  C3aM  fil  milk, 

fl})  CiossIZ  milk.  Cfasi  II  milk  shall  he 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  pnxluct  or  any  product 
containing  artifical  f^  fat  sidMlkutea, 
or  6  pmcent  or  more  nonmilk  fat  (or  oil) 
that  reaemblea  a  fluid  cream  pnKhict, 
except  as  otherwise  provided  in 
part^raph  (c)  of  this  section: 

(2)  In  packaged  inventmy  at  the  and 
of  the  mcmth  d  the  products  specified 
in  paragraph  (bXl)  of  this  section  and  in 
bulk  conoentr^^  fluid  milk  products 
in  inveiUon  at  the  mid  of  the  moidh: 

(3)  In  bulk  fluid  milk  products  and 
buUc  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
prooeaaor  if  the  market  adminiatrator  is 
permitted  to  audit  the  racmds  of  tire 
commercial  food  procBsaing 
establishment  far  the  purpose  of 
verification.  Othorwiae.  nich  uses  shall 
be  Class  1; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  licotta 
cheese,  pot  cheese,  Crmle  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkdiake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  ncsnnilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
panels  mixes,  buttermilk  biscuit 
mixes,  coatings,  better,  end  similar 
products; 

(v)  Formulas  espefiklly  prepened  for 
infant  feeding  or  dietary  use  (meal 
replaceromt)  that  are  paclaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  end 
ot^r  prepared  foo^  whi^  are 
processed  for  graieral  distribution  to  the 
public,  and  intenoMdiate  producte, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  sudi  prepared 
food  products;  and 

(vii)  Any  product  not  othwwiss 
specified  in  this  section. 

(c)  Class  JII  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfirt: 

(1)  Used  to  produce: 

(i)  Cream  chease  and  other  spraadabls 
cheeses,  and  hard  dieeaes  of  types  tiiat 
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may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
0>)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
miUdat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  prodiicts 
specified  in  para^ph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  reed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  fi'om  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  miUc  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1138.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1138.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1138.41(a)  to  the  receipts  specified  in 
§  1138.41(a)(2)  and  in  shrinlrege 
specified  in  §  1138.41(b)  and  (c). 

5.  Section  1138.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 


paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11138.42  CtaMification  of  transfers  and 
dIvsrskMis. 

***** 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)*  *  * 

(2) *  •  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  fi*om  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  R^ipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  fi^m  pool 
plants  and  other  order  plants  shall  Ire 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1138.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1 1138.43  Qenarai  ciaaalfication  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assigiunents  imder  §  1138.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1138.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1138.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5). 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9).  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v).  (a)(8)(i). 
(a)(8)(ii).  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”.  to  read 
as  follows: 

f  1138.44  Clataification  of  producer  milk 
***** 

(a)*  *  * 


(2)  Subtract  Gram  the  total  poimds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  frUly  regulated 
\mder  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offret  for  any  other 
payment  obligation  imder  any  order; 

(ii)  Package  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
poimds  of  skim  milk  in  products 
specified  in  §  1138.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1138.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1138.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1138.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4). 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1138.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1138.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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11138.45  Iterkat  administrator’s  reports 
and  announcamsnts  oonosming 
classification. 

«  *  •  *  * 

(b)  Report  to  the  market  admini^ratar 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  flviid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  1 1138.43(d)  and 
§  1138.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  reqriired  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

*  *  *  *  -* 

9.  Section  1138.60  is  amended  by 
revising  paragraphs  (d)  and  (I),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 

§1138.60  Handler*e  wehie  of  milk  for 
computing  unifomi  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  phint  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  piusuant  to 
§  1138.43(d)  and  the  himdredwei^  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1138.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1136.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  imregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1138.43(d)  and  §  1138.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1138.44(a)(ll)  and  the  corresponding 
steps  of  §  1138.44(h),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butter^  disposed  of  to  such  plent  by 
handlers  fully  regulated  under  any 
Federal  milk  ordM  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 


as  an  ofEmt  for  any  other  pa3mient 
obligation  under  any  order, 

*  *  •  «  * 

(h)  Subtract,  for  racoostituted  milk 
made  from  receipts  of  nonflxiid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difierence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  ^e 
hundredweight  of  skhn  milk  and 
butterfat  codained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  prirsuant  to 
11138.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  \mder 
§  1138.76(a)(5)  or  (c);  and 

())  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  siibtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occmrs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  usi^  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  tmconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Secticm  1138.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

1 1138.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  ^  * 

(3)  Subtract  the  poimds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  dispodtion  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  1  price 
applicable  at  the  location  of  the  particdly 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  thm  the  Class  III 
price)  and  the  Class  HI  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 


order  regulating  ffm  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  HI 
price.  This  payment  opthm  shall  apply 
only  if  a  ma}ority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
pr^ucer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  millc  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingrements 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  far 
any  plant  with  respect  to  receipts  of 
nonAuid  milk  ingredients  assigned  to 
Class  I  use  imder  §  1138.43(d). 

Payments  may  be  made  to  die  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Claas  I  price 
applicable  xmder  the  other  ordm  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  1»  less  than  the  Class  HI  price) 
and  the  Class  HI  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fimd  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonflxiid  milk 
ingredients.  This  payment  option  shaU 
not  apply  if  the  source  of  the  nonfluid 
ingre^ents  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  nuaikat  admimstrator. 

11.  Section  1138.85  is  amended  by 
revising  paragraph  (c)  to  read  as  fbUows: 

§1138*5  Aaaasamsnt  for  ordv 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assign^  to  Class  I  use 
pursuant  to  $  1138.43(d)  and  other 
source  milk  allocated  to  Class  1  pursuant 
to  §  1138.44(a)(7)  and  (aKll)  and  the 
corresponding  steps  of  §  1138.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computarions 
pursuant  to  §  1138.60(d)  and  (f):  and 
***** 
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PART  1139-MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 

1.  Section  1139.15  is  revised  to  read 
as  follows: 

f  1139.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^.  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  immodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1139.16  is  revised  to  read 
as  follows: 

§1139.16  Ruld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1139.21  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows: 

§1139.21  Commercial  food  proceaeing 
aatabliahmant 

Commercial  food  processing 
establishment  means  any  feciUty  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  flmd  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 


same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1139.12, 1139.13, 
1139.41  and  1139.52. 

4.  Section  1139.40  is  revised  to  read 
as  follows: 

§1139.40  Claaaaa  of  utilization. 

Except  as  provided  in  §  1139.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1139.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  ^m  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accoimted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  si}ecified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrate  fluid  milk  products 
in  invento^  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce; 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
panc^e  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  ^etary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 


(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  produce; 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  ot  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section  that  6ue  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
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of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1139.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1139.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1139.41(a)  to  &e  receipts  specified  in 
§  1139.41(a)(2)  and  in  shrinkage 
specified  in  §  1139.41  (b)  and  (c). 

5.  Section  1139.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 

r'  immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

§  1139.42  ClassHicstlon  of  tranafers  and 
divaraiona. 

(a)*  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)*  *  * 

(2) .  •  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  1m 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  11  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1139.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 139.43  General  accounting  and 
classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1139.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1139.44  on  a  pro  rata 


basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1139.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
‘•(a)(2)’'  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”,  to  read 
as  follows: 

1 1139.44  Classification  of  producor  milk. 
***** 

(а) *  *  * 

(2)  Subtract  fiom  the  total  poimds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  ^m  an  unrelated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  oflset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

*  *  .  *  *  * 

(5)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1139.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  CWs  H.  *  *  * 

(б)  Subtract  fiom  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1139.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1139.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)*  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1139.40(b)(1)  that  was  not 


subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

***** 

(9)  Subtract  fiom  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1136.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1139.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 1139.45  Marfcat  administrator’s  reports 
and  announcamonts  coneaming 
claasificstion. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  fiom  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1139.43(d)  and 
§  1139.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1139.60  is  amended  by 
revising  paragraphs  (e)  and  (g)  and 
adding  new  paragraphs  (j),  (k)  and  (1)  to 
read  as  follows: 

f  1139.60  Computation  of  handlers’ 
obligation  to  po^. 

***** 

(e)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  assign^  to 
Class  I  pursuant  to  §  1139.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  firom  Class  1 
pursuant  to  §  1139.44(a)(7)(i)  through 
(iv)  and  (vii),  and  the  corresponding 
step  of  §  1139.44(b),  excluding  receipts 
of  bulk  fluid  cream  products  from  an 
other  order  plant  and  bulk  concentrated 
fluid  milk  products  from  pool  plants, 
other  order  plants  and  unregulated 
supply  plants,  applicable  at  the  location 
of  the  pool  plant  at  the  current  month's 
Class  I-Class  ni  price  difference; 
***** 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
1139.43(d)  and  §  1139.44(a)(7)(i)  and  the 
pounds  of  skim  milk  and  butterfat 
subtracted  fixim  Cla.<!S  I  pursuant  to 
§  1139.44(a)(ll)  and  the  corresponding 
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steps  of  §  1139.44(b).  excluding  such 
cundiedweight  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated 
supply  plant  to  the  extent  t^t  an 
equiv^ent  quantity  disposed  of  to  such 
plant  by  handlers  fully  regulated  by  any 
Federal  ord«'  is  classified  and  pri(^  as 
Class  I  milk  and  is  not  used  as  an  ofiset 
for  any  other  payment  obligation  rmder 
any  o^er,  applicable  at  the  location  of 
the  nearest  unregulated  supply  plants 
from  which  an  equivalent  volume  was 
received  at  the  current  month's  Class  I- 
Class  m  price  difierence; 
***** 

())  Subtract,  for  reconstituted  milk 
made  fiom  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  &an 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  ue 
himdredweight  of  skim  milk  and 
butterbt  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Gass  I  use  pursuant  to 
§  1139.43(d); 

(k)  Exclude,,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1139.76(a)(l)(v)  or  (c);  and 

(l)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amoimt  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  finm  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  rised  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  imconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1139.61(a)  is  amended  by 
changing  the  reference  "(a)  through  (g),” 
to  read  “(a)  through  (g)  and  (j)  and  (k),”. 

11.  Section  1139.76  is  amended  by 
revising  paragraphs  (a)(l)(iii)  and 
(a)(l)(v)  and  by  adding  a  new  paragraph 
(c)  to  read  as  follows: 

§1139.76  Payments  by  a  handler 
operating  a  partially  regulated  diatributing 
plant 

***** 

(a)*  *  * 

(D*  •  * 

(iii)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 


the  marketing  area  frtxn  the  partially 
regulated  di^buting  plant; 

***** 

(v)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(l)(iii)  of  this  section  by 
the  difference  between  the  Gass  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Gass  m 
price)  and  the  Gass  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Gass  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-s^ement  fbnd  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Gass  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Gass  in  price)  and  the  Gass  IH 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingi^ients  assigned  to 
Gass  I  use  under  §  1139.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Gass  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  tffi  less  than  the  Gass  HI  price) 
and  the  Gass  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  non  fluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 


12.  Section  1139.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1139.85  Aeaeasmant  for  order 
adminiatratioii. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Gass  I  use 
pursuant  to  §  1139.43(d)  and  other 
source  milk  allocated  to  Gass  I  pursuant 
to  §  1139.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1139.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1139.60  (e)  and  (g);  and 
***** 

[Editorial  Note:  This  marketing  agreement 
will  not  appear  in  the  Code  of  F^eral 
Regulations.) 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  Certain  Marketing 
Areas 

The  parties  hereto,  in  order  to 
effectuate  the  declared  policy  of  the  Act, 
and  in  accordance  with  the  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  desire  to 
enter  into  this  marketing  agreement  and 
do  hereby  agree  that  the  provisions 
referred  to  in  paragraph  I  hereof  as 
augmented  by  the  provisions  specified 
in  paragraph  II  hereof,  shall  be  and  are 
the  provisions  of  this  marketing 
agreement  as  if  set  out  in  full  herein. 

1.  The  findings  and  determinations, 
order  relative  to  handling,  and  the 
provisions  of  §§  ^  to  all 
inclusive,  of  the  order  regulating  the 
handling  of  milk  in  (‘Name  of  order’) 
marketing  £u«a  (7  CFR  part  *  ) 

which  is  annexed  hereto;  and 

n.  The  following  provisions: 

§  ^  Record  of  milk  handled  and 
authorization  to  correct  typographical 
errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled 
during  the  month  of  April  1992, 
hundredweight  of  milk  covered  by  this 
marketing  agreement. 

(b)  AuAorization  to  correct 
typographical  errors.  The  undersigned 
hereby  authorizes  the  Director,  or 
Acting  Director,  Dairy  Division, 
Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which 
may  have  been  made  in  this  marketing 
agreement. 

§  *  Effective  date.  This 
marketing  agreement  shall  become 
effective  upon  the  execution  of  a 
counterpart  hereof  by  the  Secretary  in 


'  First  and  last  sections  of  order. 

^  Appropriate  part  numbor. 

^  Next  consecutive  section  number. 
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accordance  with  Section  900.14(a)  of  the 
aforesaid  rules  of  practice  and 
procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of 
the  Act,  for  the  purposes  and  subject  to 
the  limitations  herein  contained  and  not 


otherwise,  have  hereunto  set  their 
respective  hands  and  seals. 
(Signature) 

(Seal) 

By  (Name! 

(Title) 


(Address) 

Attest 

[FR  Doc.  9S-3222  Filed  3-4-93;  8:46  am) 
BtLUNQ  COOC 


FrWay 

March  S,  1993 


Part  III 

Federal  Trade 
Commission 

16  CFR  Part  305 
Energy  Costs  and  Consumption 
Information  on  Consumer  Appliances; 
Proposed  Rule 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

Rules  for  Using  Energy  Costs  and 
Consumption  Information  Used  In 
Labeling  ar>d  Advertising  of  Consumer 
Appliances  Under  the  Energy  Policy 
and  Conservation  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  On  June  13, 1988,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (“the  NPR") 
proposing  changes  to  the  Appliance 
Labeling  Rule  (“the  Rule”).*  The 
Commission  initiated  this  rulemaking 
because,  since  the  Rule  went  into  effect 
on  May  19, 1980,  the  Commission  has 
obtained  information  from  diverse 
sources  indicating  that  modifications  to 
the  Rule  should  be  considered.  Certain 
additional  amendments  being  proposed 
today  would  result  in  changes  not  raised 
in  the  NPR  and  change  the  form  and 
substance  of  the  EnergyGuide  labels.^ 
Consequently,  before  adopting  a  final 
amended  rule,  the  Commission  invites 
comment  for  45  days  on  the  proposed 
new  label  format. 

The  Commission  also  is  allowing 
public  comment  on  other  proposed 
amendments.  These  amendments  have 
been  subject  to  prior  comment  and  they 
are  based  on  the  Commission’s  analysis 
of  the  record  to  date.  Consequently,  the 
Commission  requests  that  any 
additional  comments  be  in  the  nature  of 
rebuttal  comments  identifying  analytical 
flaws  or  misunderstandings,  rather  than 
repetitions  of  earlier  comments. 

Finally,  in  accordance  with  a 
statutory  directive,  the  Commission  is 
inviting  comment  on  whether  certain  of 
the  Rule's  provisions  should  continue 
requiring  compliance  in  inch-pound 
terms,  or  require  the  use  of  metric  terms 
only  or  metric  and  inch-pound  terms 
together. 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  19, 1993. 

Persons  desiring  a  public  hearing  on 
the  proposed  amendments  relating  to 
the  revised  label  format  should  advise 
Henry  B.  Cabell,  the  Presiding  Officer, 
no  later  than  March  25, 1993.  If  hearings 
on  the  proposed  label  format  revisions 
are  scheduled,  the  date  and  time  of  the 
hearings,  as  well  as  the  date  for 
submission  of  prepared  witness 
statements  and  exhibits,  will  be 
announced  in  a  subsequent  Notice. 


’  53  FR  22106. 

^  See  discussion  in  sections  n,  C  and  □,  D,  4  and 
ni.  C,  below.  The  specific  changes  proposed  to  the 
label  format  are  discussed  in  section  ID,  D,  below. 


ADDRESSES:  Written  comments  and 
requests  for  public  hearings  should  be 
submitted  to  Henry  B.  Ca^ll,  Presiding 
Officer.  Federal  Trade  Commission. 
Washington.  DC  20580,  202-32&-3642. 
Written  comments  should  be  submitted, 
when  feasible  and  not  burdensome,  in 
five  copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  202-32&-3035, 
Enforcement  Division.  FTC, 

Washington,  DC  20580. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  changes  suggested  by 
diverse  sources  since  the  Rule’s 
promulgation,  the  Commission  received 
comments  during  the  review  of  the  Rule 
under  the  Regulatory  Flexibility  Act 
regarding  ways  to  modify  the  Rule.’  The 
NPR  invited  comment  on  the 
suggestions  offered  during  that  review 
as  well  as  on  other  parts  of  the  Rule  that 
the  Commission  believed  might  warrant 
changes,  including  the  effect  of  the 
appliance  efficiency  standards 
contained  in  the  National  Appliance 
Energy  Conservation  Act  (“NAECA 
87”),'*  and,  a  proposal  to  exempt  from 
coverage  certain  unvented  space 
heaters.  Part  II  below  includes 
discussion  of  comments  filed  and  Rule 
revisions  proposed  as  a  result  of  the 
NPR.  Part  IB  below  includes  further 
proposals  to  amend  the  Rule:  To  make 
it  current  in  light  of  changes  in  related 
EKDE  regulations,  to  change  the  energy 
efficiency  descriptor  nomenclature,  and 
to  adopt  a  new  label  format.  Sections  A 
through  D  include  instructions  to  the 
public  for  participating  in  the 
proceeding.  Section  E  solicits  comment 
on  use  of  metrics  in  labels,  and  sections 
F  and  G  have  been  included  in 
conformance  with  the  requirements  of 
the  Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act,  respectively. 
The  proposed  amended  rule  sections 
appear  in  Section  H,  below. 

I.  Background 

The  Energy  Policy  and  Conservation 
Act  of  1975  (“EPCA”),’  as  amended. 


’  Notice  of  the  Commission’s  completion  of  the 
review  of  the  Appliance  Labeling  Rule  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C  601  et  seq.)  was 
published  in  the  Federal  Register  on  June  13, 1986, 
at  S3  FR  22022. 

*  The  National  Appliance  Energy  Conservation 
Act  ("NAECA  87").  Pub.  L.  100-12. 101  Stat.  103 
(1987). 

>Pub.  L.  94-163,  69  Stat.  871  (1975),  as  amended 
by  the  National  Energy  Conservation  Policy  Act, 
Pub.  L.  95-619,  92  Stat.  3258.  (1978),  the  National 
Appliance  Energy  Conservation  Act,  Pub.  L.  100- 
12, 101  Stat  103  (1987),  the  National  Appliance 
Energy  Conservation  Amendments  of  1988,  Pub.  L 
100-357, 102  Stat.  671  (1988),  and  the  Energy 
Policy  Act  of  1992,  Pub.  L  102-486  (October  24.  . 
1992),  42  U.S.C.  6291  et  seq.  The  Commission  is 
currently  considering  whether  to  include  pool 


requires  the  Commission  to  prescribe 
labeling  rules  for  the  disclosure  of  t  - 
estimated  annual  energy  cost  or 
alternative  energy  consumption 
information  for  the  following  products: 

(1)  Refrigerators,  refrigerator-freezers, 
and  freezers 

(2)  Room  air  conditioners 

(3)  Central  air  conditioners  and  heat 
pumps 

(4)  Water  heaters 

(5)  Furnaces 

(6)  Dishwashers 

(7)  Clothes  washers 

(8)  Clothes  dryers 

(9)  Direct  heating  equipment 

(10)  Kitchen  ranges  and  ovens 

(11)  Pool  heaters 

(12)  Television  sets 

(13)  Fluorescent  lamp  ballasts 

(14)  General  service  fluorescent  lamps 
and  incandescent  reflector  lamps 

(15)  Showerheads,  except  safety 
shower  showerheads 

(16)  Faucets 

(17)  Water  closets 

(18)  Urinals 

(19)  Any  other  type  of  product  which 
the  Department  of  Energy  (DOE) 
classifies  as  a  covered  product. 

EPCA  section  322(a),  42  U.S.C. 
6292(a).  However,  no  labeling  rule  need 
be  prescribed  until  DOE  has  prescribed 
test  procedures  to  measure  the  energy 
use  of  a  particular  covered  product. 
EPCA  section  324(b)(3),  42  U.S.C. 
6294(b)(3).  Moreover,  the  Commission 
may  exempt  from  coverage: 

(a)  Products  in  categories  1,  2,  4, 6 
and  8  through  12  if  it  determines  that 
labeling  is  not  technologically  or 
economically  feasible,  0*CA  section 
324(a)(1),  42  U.S.C.  6294(a)(1);  and 

(b)  Products  in  categories  3,  5  and  7 
if  labeling  is  not  technologically  or 
economically  feasible  or  not  likely  to 
assist  consumers  in  making  purchasing 
decisions,  EPCA  section  324(a)(2)(A),  42 
U.S.C.  6294(a)(2)(A). 

There  is  an  additional  exemption 
provision  for  lamps  that  is  not  pertinent 
to  this  analysis.  S^  EPCA  section 
324(a)(2)(C)(ii),  42  U.S.C. 
6294(a)(2)(C)(ii). 

Labels  shall  disclose  the  estimated 
annual  o|>erating  cost  of  such  products, 
as  determined  by  EKDE  test  procedures, 
imless  DOE  determines  that  disclosure 
of  estimated  annual  operating  costs  is 
not  technologically  feasible,  or  the  FTC 
determines  that  such  disclosure  is  not 
likely  to  assist  consumers  in  making 


beaters  as  covered  products  under  the  Rule.  58  FR 
7852  (Feb.  9, 1993).  The  products  in  categories  (14) 
through  (18),  which  were  only  recently  added  to  the 
list  of  covert  products  in  EPCA  by  the  Energy 
Policy  Act  of  1992,  will  be  added  to  the  Rule’s 
coverage  through  rulemaking  proceedings  over  the 
next  two  years. 
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purchasing  dsci^os  or  is  ncrt 
economiodlyfnaihla.  In  tlusavant,  the 
ConuniseioB  .^uJl  require  disclosure  of 
a  different  usehil  measure  ofenragy 
consumption,  again  d^errained  in 
accordance  with  DOE  test  procedures. 
EPCA  section  324(<^.  42  U.S.C.  6294(c). 
Labels  also  shall  disclose  the  range  of 
estimated  annual  operating  costs,  or 
such  alternate  measure  of  energy 
consumption  required  above,  for 
covered  products.  EPCA  section 
324(c)(1)(B),  42  U.S.C.  6294(c)(1)(B). 

Regulatory  History 
On  November  19, 1979  the 
Commission  issued  a  final  Rule 
covering  seven  appliance  categories 
then  covered  by  DOE  test  pitx^ures: 
Refrigerators  and  refrigerator  freezers, 
freezers,  dishwashers,  water  heaters, 
clothes  washers,  room  air  conditioners 
and  furnaces.*  The  Rule  was 
subsequently  amended  to  cover  central 
air  conditioners  and  air  conditioning 
heat  pumps,  and  fluorescent  lamp 
ballasts.'  For  most  product  categories, 
the  Rule  requires  that  annual  opocating 
costs  in  dollars,  and  related  information, 
be  disclosed  on  labels  and  in  retail  sales 
catalogues.  For  three  categories  (room 
air  conditioners,  furnaces,  central  air 
conditioners)  where  usage  cycles 
depend  on  disparate  climate  conditions 
across  the  U.S.,  such  that  "average” 
energy  cost  would  be  irrelevant  to  many 
consiuners  (and  therefore  not  likely  to 
assist  in  making  purchasing  decisions) 
the  required  disclosure  is  the  energy 
efficiency  rating  1"EER”).®  In  the  case  of 
room  and  central  air  conditioners,  EERs 
must  be  disclosed  on  labels;  in  the  case 
of  furnaces,  EERs  must  be  disclosed  on 
fact  sheets.  The  corresponding  cost 
information  must  be  disclosed  on  the 
label  for  room  air  conditioners,  on  fact 
sheets  for  furnaces,  and  on  feet  sheets  or 


“  16  CFR  part  305.  Tha  Statement  oTBasis  and 
Purpose  for  the  Rule  describes  why  the 

Commission  exempted  the  other  categories  of 
covered  products.  44  FR  at  66467-69. 

'  52  FR  46868  (Dec.  10, 1987)  (air  conditioners 
and  haat  pumps);  54  FR  28031  ()uly  5, 1989)  (lamp 
ballasts;  note  that  the  statute  that  mandates  the 
Commission  labeling  rule  for  these  products,  the 
National  Appliance  Enat^  Conservation 
Amendments  of  1988,  requires  that  they  simply 
bear  a  capital  latter  “E"  to  show  that  they  meet  the 
statute’s  minimum  energy  efficiency  standards.) 

*  When  promulgating  the  .lest  procedures.  DOE,  as 
required  EPCA.  developed  two  maesuias  of 
energy  consumption  for  each  appliance  category;  fl) 
estimated  dollar  cost  of  operation,  and  (2)  the 
energy  factor,  a  measure  of  the  usehd  output  of  an 
appliance's  services  divided  by  the  energy  input 
For  climate  control  .equipmmt  under  ^tbe 
Commission’s  Rule,  fhe  energy  factor  must  be 
referred  to  as  the  “EER”  {energy  effictency  rating). 
As  discussed  in  pact  IQ.  C,  below,  however,  the 
Commission  is  proposing  .to  amend  the  Rule-so  the 
acronyms  used  in  thelXSEtasts  and -by  the  industry 
("SEER.”  AEUE,”  ”HSi7.”elc.)  can  be  used  in 
advertising  and  on  iact  sheets  and  l^tels,  instaad. 


in  an  industry  directory  lor  cttotral  air 
conditionars.  In  addition,  omtain  point- 
of-sale  promoticHial  materiala  must 
disclose  the  availability  of  energy  coat 
or  energy  efficiency  rating  information. 

n.  Issues  Rnaad  in  the  NPR 

The  Nm  solicited  comments  in 
several  areas,  discussed  at  length  bekm: 
(A)  The  effect  of  the  impleraentation  of 
NAECA  87  on  the  Rule;  (B)  proposed 
amendments  to  furnace  requiremantr, 

(C)  proposed  amendments  to  central  air 
conditioner  requirements;  (D)  proposed 
amendments  to  room  air  conditioner 
requirements;  (E)  proposals  to  diange 
the  sub-categories  on  vdiidi  ranges  of 
comparability  are  based,  for  some 
products;  (F)  proposals  to  change  the 
energy  cost  descriptor  for  sevei^ 
products  from  dollars  to  an  alternate 
descriptor;  (G)  proposed  changes  in 
label  adhesion  strength  an^  a  suggestion 
to  label  only  display  models  in  retail 
outlets;  (H)  a  directory  option  for  water 
heaters;  and  (I)  a  proposal  to  label 
certain  unvented  heaters.  In  accordance 
with  EPCA.  section  336(a).  42  TJ.S.C. 
6306(a),  the  NPR  afforded  interested 
persons  the  opportunity  to  present  their 
views  orally  at  a  public  hearing.  The 
Presiding  Officer  did  not  receive  any 
requests  for  an  oral  presentation,  so  no 
hearing  was  held.  During  the  comment 
and  rebuttal  periods,  which  extended 
from  June  13  through  August  18, 1988, 
comments  were  received  from  five 
appliance  manufacturers,  foiu*  public 
utilities,  four  appliance  indast^  trade 
associations,  four  utilities  trade 
associations,  and  The  Coalition  for 
Energy  Efficient  Appliance  Labeling, 
hereinafter  "CJ’.EAL",  a  coalition  group 
consisting  of  consumer,  business, 
energy  efficiency,  utility,  environmeirtal 
and  public  sector  organizations.®  The 
Commission  considered  seriously  all 
comments  submitted  in  tentatively 
resolving  the  issues  raised  in  this 
rulemaking,  as  outlined  below. 


“The  commeDters  were:  Amtrol,  Inc.{"Anitrol"), 
D-3;  Ultimate  Engineering  Corp.  ("Uhimate*'),  T)-4; 
United  Technologiee  Carrier  ("CiBTier'’),  D-IQ;  The 
Peerless  Heater  Company  (’’Peerless'’),  D-tS; 
Whirlpool  Corpomtion  ("\A4iirlpool”),  D-16; 
Ferrellgas,  D-7;  Alabama  Gas  Corporation 
("Alagasco”),  D-9;  Atlanta  Gas  Light  Company 
("Atlwta  Gas”  ),  D-13;  West  Texas  Utilities 
Company  (“Will”),  J>-17;ThB  Association  of  Home 
Appliance  Manuhartuiars  (”AHAM”),1}-S;  Tha 
Hydronics  Institute,  Inc.  (“Hydronics”),  D-«;  The 
Gea  Appliance  ManufKtuiers  Aasociatian 
(”GA)^”),  D-6;  The  Air  Conditioning  and 
Refrigeration  Institute  (”  AR1”),  I>-12;  Edison 
Electric  Institute  ("Edison”.).  J^2;  The  National 
Rural  Electric  Ceqpenitiwe  Assaciarion{”hKfiCA”), 
E-3;  The  American  Gas  Association  ("AGA”).  9-^1; 
The  National  PxQpane  .Gas  AssodarioB  (”NPGA”j, 
D-14;  The  Coalition  for  Energy  Efficient  Appliance 
Ubeling  (“CEEAL”).  B-1. 


A.  OyemH  Effect  of  NAECA  87  on  the 
Commiaaioa ’s  Rule 

Sufasequrat  to  tha  Commiasdan’s 
origiiMl  adoption  of  ffie  Rule,  Congrees 
enacted  NAECA  87,  which  eetaUishes 
minimum  effidency  stoidutls  for 
certain  categoriea  of  apidiancee, 
including  many  aubjed  to  the  Rule. 

DOE,  which  administers  the  standards, 
uses  its  existing  test  procedures  to 
determine  compliance  vriffi  the 
efficiency  standards.  The  standards 
have  effective  dates  at  staggered 
intervals  by  appliance  type  from  January 
1, 1988,  throu^  January  1, 1993.  See 
EPCA  section  325, 42  U.S.C  6295.'® 

The  NPR  a^ed  whether  NAECA  87*8 
implementation  would  result  in 
narrowing  of  the  energy  usage  ranges  of 
comparable  products  to  the  point  ffiat 
labeling  would  no  longer  be  useful,  and 
whether,  for  this  reason  or  any  other, 
NAECA  87*6  adoption  warranted 
modification  of  the  Rule  was 
warranted." 

Nine  comments  addressed  this  issue. 
Four  suggested  that  the  Rule  would  no 
longer  be  necessary  after  the  standards 
set  by  NAECA  87  became  eiiactive. 
although  each  comment  made 
constructive  suggestions  for 
improvements  to  die  Rule  in  light  of 
NAECA  87  if  the  Rtde  were  to  contmne 
in  effect."  Two  comments  stated  that 
the  Commission  should  wait  and  see 
how  NAECA  87  actually  affects  the 
usefulness  of  the  Rule  (each  also  made 
constructive  suggestions  for 
improvemrats  in  the  meantime).'*  and 
three  favored  keeping  the  Rule  but 
improving  it  in  spec^  ways, 
contending  that  the  effects  of  NAECA  87 
on  the  Rule  would  not  Justify  its 
elimination.'® 

The  commenters  contending  that  the 
Rule  would  become  useless  a^ued  that 
a  substantial  number  of  non-conqilying 


Ahar  lh«  effactive  dale  of  a  riandard,  the  aale 
of  non HTom plying  products  will  be  prohibited.  See 
42  U.S.C.  63U2(tt){5). 

"  Each  maniriarturer  annudly  eufamiri  lo  die 
Comuiinsion  energy  usage  dale  lor  Mairarioae 
appliance-models.  The  Conunission  analyses  these 
data  and  publishes  "ranges”  consisting  of  the 
hipest  and  lowest  energy  use  figures  for  each 
appliance  category.  The  manidaclurefs  disck>ee  the 
ranges  on  eithw  end  ef  a  bar  scale  on  tbair  Energy 
Guide  labels,  and  indicate  where  their  appliances 
fall  on  the  bar.  For  example,  the  1991  range  for 
standard  size  dishwashers  was  from  439.00  to 
$78.00  (when  using  electrically  heated  water)  and 
from  $22.00  to  $41.00  (when  heating  water  wMi 
gas).  Manufacturers  suggested  that  once  efficiency 
standards  were  implemented,  the  range  Jbra  given 
product  could  be  limited  (Tor  example,  from  $39  to 
$41)  to  the  point  that  providing  that  range 
iirformation  would  not  be  very  usafid. 

«Hydronic8,I>-6.  4;  GAMA  lV-8. 1-2. 6-7, 11; 
AHI.  D-t2,  4;  Whirlpool.  D-16, 1-4. 9. 

”  AHAM,  D-5, 12-13;  Gairier.D-ia  4- 

'“CEEAL.  £-1. 8-0;  Alagasco.  D-9.2;  AUmiU 
Gas.  D-13. 2. 
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products  would  be  eliminated  from  the 
marketplace.  They  contended  the 
remaining  products  would  be  gpuped 
at  or  slightly  above  the  minimum  energy 
usage  standard,  with  a  resultant  energy 
usage  spread  so  narrow  that  the 
information  on  labels  would  not  help 
consumers  make  purchasing  decisions. 
Others,  however,  favored  retaining  the 
rule.  Alagasco  commented,  for  example, 
that  the  range  spread  for  furnaces  after 
NAECA  87  goes  into  eftect  will  continue 
to  be  broad  enough  (72%  to  97%)  to 
justify  “more  de^tive,  accessible 
furnace  labeling."  ** 

The  record  does  not  support  the 
conclusion  that  new  product  standards 
adopted  under  NAECA  78  warrant 
elimination  of  some  or  all  product 
categories  frnm  the  Rule.  P^uant  to 
EPCA  section  324(a)  (1)  and  (2),  42 
U.S.C  6294(a)  (1)  and  (2),  the 
Commission  may  exempt  a  covered 
product  frnm  labeling  only  if  it 
determines  that  such  labeling  is  not 
technologically  or  economically 
feasible,  or,  in  the  case  of  central  air 
conditioners,  furnaces  and  clothes 
washers,  that  such  labeling  is  not  likely 
to  assist  purchasing  decisions.  To  date, 
no  such  showing  has  been  made.  No 
information  has  been  submitted 
suggesting  that  such  labeling  is 
technologically  or  economically 
infeasible.  With  respect  to  the 
theoretical  "narrowing”  of  energy  use 
ranges,  the  only  standards  that  have 
been  in  effect  for  sufficient  duration  for 
industry  response  to  be  evident  are 
those  for  clothes  washers  and 
dishwashers.  In  those  cases,  there  has 
been  no  meaningful  change  in  the 
number  of  models  available.  Moreover, 
past  experience  %vith  publishing  ranges 
strongly  suggests  that  competition  will 
produce  products  that  exceed  minimum 
standards  and  continue  to  result  in  a 
significant  spread  of  energy  usage 
among  products,  such  that  publication 
of  range  information  will  continue  to 
assist  consumer  decision  making. 
Accordingly,  at  this  time  it  does  not 
appear  that  the  record  information 
supports  wholesale  modification  of  the 
Rule,  or  elimination  of  any  specific 
category  from  coverage.  However,  the 
Commission  recognizes  that  this 
conclusion  is  reaped  at  any  early  point 
in  the  history  of  the  new  efficiency 
standards.*®  As  new  minimum 

'^D-e.  2.  See  aUo  CEEAL,  E-1,  a-9;  and  Atlanta 
Gas.  D-13.  2. 

'•Standards  for  refrigerators,  refrigerator-freezers, 
freezers,  water  heaters,  and  room  air  conditioners 
became  effective  on  January  1. 1990.  Revised 
standards  for  refrigerators,  refrigerator-freezers  and 
freezers  will  become  effective  January  1, 1993. 
Standards  for  ^lit-systam  cmtral  air  conditioners 
and  most  fimaces  became  effective  January  1, 1992. 


efficiency  standards  become  effective, 
and  inventories  of  products  pre-dating 
the  standards'  effe^veness  are 
depleted,  it  may  become  appropriate  to 
revisit  this  issue. 

Numerous  commenters  suggested  that 
the  Commission  adopt  product  sub¬ 
categories  that  were  created  or  are 
specified  in  NAECA  87  and  DOE's 
minimum  efficiency  standards  rule,  but 
not  in  the  Commission’s  Rule.  The 
commenters  contended  that  the  Rule's 
ranges  of  comparability,  if  arranged  by 
these  product  sub-categories,  would 
help  consumers  shopping  for  products 
with  specific  features.  These  suggestions 
are  addressed  in  the  discussion  of 
generic  ranges  and  product  categories, 
in  sections  II,  B,  4  and  n,  C,  below. 

In  addition,  the  Commission  notes 
that  new  definitions  for  certain  products 
appear  in  NAECA  87,  with  the  result 
that  the  corresponding  definitions  in  the 
Commission’s  Rule  are  no  longer 
accurate.  Issues  relating  to  the  updating 
of  the  Rule’s  definitions  and  its  internal 
references  to  DOE’s  test  procedures,  are 
discussed  in  part  III,  B,  below. 

B.  Furnace  Amendments 

1.  Current  Furnace  Labeling 
Requirements 

Currently,  furnaces  are  required  to 
bear  a  label  containing  only  general 
energy-saving  tips  and  referring  the 
consumer  to  a  fact  sheet.  Section 
305.1  l(a)(5)(ii)  and  Figure  3.*'  The  fact 
sheets  show  the  various  combinations  of 
components  available  *®  and  the  overall 
efficiency  of  any  set  of  component 
combinations.  In  addition,  ffie  fact 
sheets  provide  costs  grids  for  estimating 
what  the  “system”  would  cost  the 
consumer  to  operate,  depending  on 
geographic  location  and  utility  rate 
structures.  Section  305.11(b)(3)(viii). 

The  Rule  requires  that  retailers  make  the 
fact  sheets  available  to  consumers. 
Section  305.11(b)(l)(ii). 

The  NPR  proposed  the  following 
modifications:  (1)  To  permit  the  label  to 
direct  consumers  to  either  fact  sheets  or 
industry  directories  for  detailed  cost 
information,  and  (2)  to  require  that 
furnaces  bear  labels  disclosing  (a)  the 
specific  product’s  EER,  (b)  a  “generic” 
range  of  EER’s  for  all  furnaces  that  use 

The  Commission  will  not  be  able  to  evaluate  the 
effect  of  the  standards  on  these  products  until  all 
the  products  manufactured  before  the  effective  date 
of  the  standards  have  worked  their  way  out  of  the 
marketplace. 

'^The  reasons  underlying  the  Commission’s 
current  label  and  fact  sheet  disclosures 
requirements  for  furnaces  are  discussed  in  the  SBP 
at  44  FR  66470-71. 

'•For  example,  whether  the  furnace  would  be 
available  with  a  vent  damper,  standby  pilot, 
automatic  ignition,  etc. 


the  same  fuel  as  the  labeled  unit,  see 
section  H,  proposed  §  305.11;  and  (c) 
stronger  language  directing  consumers 
to  either  fact  sheets  or  a  directory  for 
additional  information.  ’These 
proposals,  the  comments  they 
generated,  and  the  Commission’s 
proposed  resolution  of  the  furnace 
requirements  are  further  discussed 
below. 

2.  The  Directory  Option  Amendment 

The  NPR’s  proposed  diref:tory  option 
amendment  for  furnace  manufacturers  is 
identical  to  the  Rule  requirement  for 
central  air  conditioner  manufacturers. 
Under  this  option,  furnace 
manufacturers  could  comply  with  the 
Rule’s  disclosure  requirements  by 
listing  required  information  in  a  trade 
association  directory,  rather  than  on  fact 
sheets.  See  section  H,  proposed 
§  305.11(c).  The  proposed  amendments 
would  require  that  the  directory  be 
distributed  to  all  retailers  selling 
products  listed  in  it  and  that  it  be  made 
available  to  others  at  cost.  See  section  H, 
proposed  §  305.11(c)(1).  Manufacturers 
who  choose  not  to  use  the  directory 
option  would  be  required  to  produce 
fact  sheets  for  consumer  use.  See 
§  305.11(b). 

One  directory  that  may  be  used  under 
the  proposal  is  published  in  connection 
with  a  voluntary  certification  program 
the  Gas  Appliance  Manufacturers 
Association  (“GAMA”)  administers.*® 
Under  the  program,  open  to  all 
manufacturers  of  resioential-size 
furnaces,^®  participants  submit  to 
GAMA  energy  efficiency  information 
derived  from  tests  performed  by  using 
the  E)OE  test  procedures.  GAMA 
conducts  verification  testing  and 

'•GAMA  represents  members  of  the  furnace 
manufacturing  industry  (which  includes 
manufacturers  of  boilers).  Another  industry  trade 
association  is  the  Hydronics  Institute,  Berkeley 
Heights,  New  Jersey.  The  amendment  does  not 
specify  that  any  particular  directory  must  be  used. 
Since  the  propo^  that  an  industry  directory  be 
used  as  an  alternative  to  fact  sheets  came  from 
GAMA,  this  discussion  focuses  on  GAMA’s 
program.  However,  manufacturers  could  choose  to 
have  their  required  information  published  in 
GAMA’s  Directory,  the  Hydronics  Institute’s 
Directory,  or  in  any  other  directory  that  meets  the 
requirements  in  proposed  $  30S.ll(c). 

••GAMA  program  participants  include 
manufacturers  of  oil-hred  frimaces  and  boilers  as 
well  as  manufacturers  of  gas-fired  products.  Electric 
furnace  manufacturers  have  thus  fki  not  elected  to 
participate  in  the  program  or  the  directory.  ARI,  the 
trade  association  that  represents  many  electric 
furnace  manufacturers,  has  suggested  that  electric 
furnaces  be  totally  exempted  bom  the 
Commission’s  lalMling  and  disclosure  requirements 
because  these  furnaces  are  all  virtually  100% 
efficient  (see  Carrier,  D-10,  2,  Attachment  2, 1-2). 
Tlte  Commission  rejects  this  proposal  because 
electric  furnaces  are  major  users  of  electricity  and 
information  on  their  cost  of  operation  is  useful  to 
consumers  trying  to  decide  between  them  and 
furnaces  using  other  types  of  fuels. 
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maintains  an  internal  enforcement 
mechanism.  GAMA  publishes  and 
distributes  a  Directory  listing 
participating  manufacturers  along  with 
the  DOE  test-derived  efficiency  and 
annual  cost  information  for  each  model. 

Most  comments  on  the  directory 
option  proposal  were  supportive.^* 
GAMA  contended  that  its  Directory  (and 
inferentially,  the  directory  option 
generally)  would  be  superior  to  the 
existing  fact  sheets  because  it  would 
contain,  in  one  place,  information  on 
the  majority  of  models  available  in  the 
marketplace.  The  comparability  ranges 
for  furnaces  would  appear  in  the  front 
of  the  Directory  in  the  form  presently 
published  by  the  Commission.  In 
addition,  the  ranges  would  be  broken 
down  for  the  different  furnace  types, 
such  as  horizontal  or  outdoor  types  of 
fumaces.^2  GAMA  also  added  directions 
to  the  Directory  that  enable  consumers 
to  identify  where  any  particular  furnace 
falls  on  an  efficiency  range  scale 
provided  in  the  Directory. 

Alagasco  and  AGA  opposed  the 
directory  option,  contending  that  the 
GAMA  Directory  is  too  complicated  for 
average  consumers  and  not  sufficiently 
available.23  5ut,  both  agreed  that  the 
option  could  be  very  useful  if  it  were 
used  with  product-specific  labels 
(Alagasco);  if  the  Directory  were  made 
more  generally  available  to  consumers 
(Alagasco  and  AGA);  and,  if  the 
Directory  contained  cost  information 
(AGA). 

The  Commission  proposes  to  amend 
the  Rule  to  include  the  directory  option. 
See  section  H,  proposed  §  305.11(c).  A 
directory  is  likely  to  be  easier  to  use 
than  fact  sheets  and,  particularly  with 
the  assistance  of  a  salesperson,  is  likely 
to  be  an  efficient  way  for  consumers  to 
compare  a  large  number  of  furnaces.  We 
have  addressed  the  concerns  raised  by 
Alagasco  and  AGA  by  requiring  that  any 
directory  complying  with  the  Rule  be 
distributed  to  substantially  all  retailers 
and  assemblers  of  furnaces  selling  or 
assembling  models  listed  in  the 
directory,  and  by  requiring  that  it  be 
made  available  at  cost  to  all  other 
interested  parties. 

CEEAL.  E-1. 4;  Hydronics.  D-6. 2;  Ferreligas, 
D-7, 1;  GAMA.  0-8. 1.  2-3. 13-14;  AGA.  M-l,  1- 
2  (provided  some  modifications  to  the  GAMA 
Directory  are  made);  Atlanta  Gas.  D-13, 1:  NPGA, 
D-14,  3-4;  Peerless,  D-15. 3  (but  without  the  use 
of  product-specific  labels)^ 

“GAMA  asserts  that,  if  the  Commission  adopts 
the  NAECA  87  categories  for  furnaces  for  range 
purposes,  as  discussed  in  section  D,  B,  4,  below, 
these  categories  will  be  used  in  the  Directory. 

“D-9. 1-2;  D-ll,  3-6;  but  see  M-l.  1-2  for 
AGA’s  conditional  support  in  its  rebuttal  comment. 


3.  The  Product-Specific  Label 
Amendment 

The  present  furnace  label  merely 
contains  general  energy-saving  tips  and 
refers  consumers  to  the  fact  sheets  for 
specific  energy  usage  information.  See 
§  305.11(a)(5)(ii).  The  NPR  proposed 
amending  the  furnace  disclosure 
requirements  to  require  labels  like  those 
now  required  for  central  air 
conditioners.  See  §  30S.ll(a)(5)(iii). 
Under  the  proposal,  each  furnace  label 
would  show  the  EER  of  the  specific 
model  to  which  it  is  attached.  Directly 
below  the  EER.  the  label  would  contain 
a  “generic”  range  of  EER’s  for  all 
furnaces  that  use  the  type  of  fuel  (gas, 
oil  or  electricity)  used  by  the  labeled 
model,  rather  th^  the  range  for  models 
of  a  similar  capacity  and  fuel  type,  as 
the  Rule  presently  requires  (on  fact 
sheets).  Finally,  the  labels  would 
contain  stronger  language  referring 
consumers  to  fact  sheets  or  directories 
for  further  information  regarding 
efficiency  and  operating  costs.^'*  The 
Commission  previously  chose  this 
scheme  for  central  air  conditioners 
based  on  evidence  that  consumers  were 
not  being  shown  fact  sheets  by  dealers 
under  similar  circumstances.  The 
product-specific  labels  ensure  that 
consumers  receive  at  least  a  minimum 
amount  of  energy  information  if  they  do 
not  see  fact  sheets  or  a  directory.**  The 
NPR  envisioned  that  the  proposed 
furnace  label  amendments  could  have 
similar  advantages.  Comments  on  the 
proposal  to  require  product-specific 
labels  were  divided.  Foiu*  comments 
supported  the  proposal,  consisting  of 
two  from  utilities,  one  from  a  utility 
association  and  one  firom  CEEAL.** 
Three  memufacturers  and  two  trade 
associations  for  the  furnace  industry 
were  opposed.** 

GAMA’S  comment  is  illustrative  of 
those  opposing  product-specific  labels: 

The  Commission  should  not  require  labels 
on  furnaces  and  boilers,  and  especially  not 
product-specific  labels.  (1)  Product-specific 
labels  are  not  necessary  to  stimulate 

“Current  furnace  labels  suggest  that  consiuners 
ask  for  fact  sheets,  while  the  proposed  amended 
labels  would  use  the  stronger  language  of  the 
central  air  conditioner  labds: 

Federal  law  requires  the  seller  or  installer  of  this 
appliance  to  make  available  a  fact  sheet  or  directory 
giving  further  information  regarding  the  eflidency 
and  operating  cost  of  this  equipment  Ask  for  this 
information. 

See  52  FR  46890-92  (Dea  10. 1987)  for  a 
furthm  discussion  of  the  Commission’s  reasons  for 
requiring  product  specific  labels  for  central  air 
conditioners. 

“CEEAL,  B-1, 4;  Alagasco.  D-9. 1-2;  AGA.  D- 
11, 6;  Atlante  Gas.  D-13, 1. 

*^UlUmato.  D-4. 1;  Hydronics.  D-6. 2-3;  GAMA, 
D-6, 1-2, 4-9, 13-14;  C^er,  D-10,  2-3;  Peerless, 
D-15. 1-2. 


consumer  demand  for  more  efficient  furnaces 
and  boilers.  To  day,  product-specific  labels 
have  not  been  on  furnaces  and  boilers;  yet 
the  efficiency  of  these  products  in  recent 
years  has  increased  si^ficantly.  [2]  Also, 
labels  on  furnaces  and  boilers  will  seldtun 
assist  consumers  in  making  purchasing 
decisions  because  of  the  way  these  pn^ucts 
are  normally  purchased  ((either  without 
being  seen  before  purchase  or  already 
installed  in  a  new  home)].  (3)  Further,  the 
mandatory  efficiency  standees  for  furnaces 
and  boilers  established  by  NAECA  87  already 
guarantee  much  of  the  energy  savings  that 
proponents  of  labeling  these  products  would 
otherwise  hope  to  achieve  through  labeling.** 

Alagasco.  however,  commented  that 
“the  consumer  and  the  utility  would  be 
better  served  if  the  present  *  *  *  label 
(for  furnaces]  was  cmanged  to  include 
the  fiimace  AFUE  and  reference 
operating  cost  data  directly  on  the  label 
b^use  it  would  force  contractors  to 
address  that  information  prior  to  the 
sale.**  Moreover,  Alagasco  contended,  a 
product-specific  label  permits  quick 
verification  by  the  consumer  that  the 
efficiency  represented  by  the  seller  is 
the  efficiency  installed. 

The  Commission  proposes  to  include 
product-specific  label  requirements  for 
mmaces  in  the  amendments  to  the  Rule. 
See  section  H,  proposed 
§§  305.11(a)(5)(ii)(C)  through  (M).  In  the 
Commission’s  view,  the  Rule’s 
requirement  that  energy  efficiency  he 
disclosed  on  fact  sheets  has  been  a 
major  factor  in  the  significant  increase 
in  ^e  efficiency  of  furnaces  and  boilers 
in  recent  years.  Product-specific  labels 
could  further  improve  the 
communication  of  efficiency 
information  and  reinforce  the  trend 
towards  more  energy  efficient  heating 
products.  To  the  extent  that  consiuners 
shopping  for  furnaces  may  see  display 
models,  either  in  a  store  or  model  home, 
for  example,  they  would  always  see  the 
minimum  information  required  by 
EPCA  (that  is,  the  EER  of  the  product 
and  range  information).**  Labels  on 
furnaces  in  new  homes  may  encourage 
consumers  to  consider  appliance  energy 
usage  as  a  factor  in  purchasing  the 
home.  With  this  information,  an  energy¬ 
conscious  consumer  could  select  one 
house  over  another;  or,  such  a  consumer 
could  order  a  more  efficient  unit,  where 
such  a  choice  was  possible.  Tliese 
options  would  be  available  to 
consumers  who  visit  various  model 
homes  in  new  or  soon-to-be-huilt 
subdivisions  because  they  would  be 

“D-6. 4. 

“D-9.  2. 

“In  tite  event  that  consumers  do  not  see  actual 
furnace  units  prim  to  purdiase,  the  amended  Rule 
also  would  require  that  the  EER  and  range 
information  appear  in  fact  ^eets  or  dir^ories  (as 
well  as  on  the  label). 
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able  to  see  labels  on  the  major 
appliances  in  the  model  homes.  Even  if, 
as  GAMA  suggests,  consumers  often  do 
not  see  the  furnace  unit  they  are  going 
to  purchase  until  after  they  have 
settlement,  the  energy  usage  disclosure 
program  overall  seems  to  ^se 
consumer  awareness  about  the  energy 
usage  of  these  products.  Consumes’ 
receipt  of  energy  usage  information  after 
consummation  of  the  sale  also  could,  to 
some  extMit,  mcourage  builders  to 
install  energy  efftcient  furnaces. 

GAMA  suggested  as  an  alternative 
that  labels  should  state  only  the 
following:  ** 

SEE  THE  RATING  PLATE  ON  THIS 
UNIT  OR  ASK  YOUR  DEALER  FOR 
THE  EFFICIENCY  RATING. 

According  to  GAMA,  the 
manufecturer  would  include  the  AFUE 
on  the  rating  plate  of  each  furnace  and 
boiler.^  GAK^  contended  that  this 
disclosure  method,  which  would  be 
more  permanent  than  a  label,  would  be 
easier  and  less  costly  for  manufacturers 
to  implement.^ 

The  Commission  concludes  that  this 
disclosure  method  falls  short  of  the 
criterion  for  accessibility  implicit  in 
EPCA.  The  statute,  EPCA  section 
324(c)(3),  42  U.S.C.  6294(cK3),  states 
that  the  Commission’s  Rule  shall  require 
labels  to  be  displayed  in  a  manner  that 
the  Commission  determines  is  likely  to 
assist  consumers  in  making  purchasing 
decisions.  The  Commission  has  adopt^ 
EnergyGuide  labels  with  a  distinctive 
yellow  and  black  appearance  and  a 
specified  format  for  providing  required 
information.  Rating  plates  would  not  be 
consistent  with  this  standardized  format 
that  consumers  can  associate  with 
government-required  energy  usage 
informaticm.  Further,  rating  plates  on 
furnaces  may  be  in  locations  on  the 
product  that  are  not  readily  accessible  to 
consumers,  especially  when  the 
products  are  installed,  as  in  a  model 
home.  Even  when  they  can  be  seen,  the 
notations  on  these  plates  can  be  difficult 
to  read.  For  these  reasons,  the 
Commission  rejects  GAMA’s  suggestion. 


D-8,  7-e.  AnachmsnU. 

Every  furnace  end  boiler  ha«  a  rating  plate 
permanently  affixed  to  H  that  disdoees  toe 
manufacturer's  name,  the  model  number  of  toe 
furnace,  its  heating  capacity  and  input  rating  and 
other  infunnadoQ.  At  present,  the  AFUE  is  not 
included. 

*’GAMA  induded  an  estimate  fi^om  one  of  ib 
larger  members  that  the  cost  of  affixing  ptodud- 
specific  labels  to  its  products  would  add 
approximately  thirty  cents  per  unit  to  the  cost  to  the 
consumer,  as  opposed  to  using  the  rating  plate 
labeliag  method  According  to  GAMA,  this 
n-ansiatee  to  $900,000  par  year  for  all  units  sold. 
However,  thb  meeiu  a  thi^-cent  increase  on  an 
iiim  usually  costing  over  one  thousand  dollars. 


Below,  the  Commission  responds  to 
five  specific  issues  pertaining  to 
labeling  of  furnaces  and  boilers  raised 
by  the  commenters. 

a.  Different  igjnition  systems. — 
Hydronics  commented  that  furnaces 
have  different  ignition  systems  (standby 
pilot,  electric  ignition,  etc.). 
Consequently,  it  believes  it  would  be 
difficult  to  know  in  advance  what  the 
AFUE  of  a  given  model  would  be  and 
to  label  it  accurately.^  However,  since 
the  ignition  system  of  a  furnace  is 
installed  at  the  manufacturing  level,  the 
Commission  believes  that  the 
manufacturer  would  know  before 
shipping  each  imit  what  type  of  ignition 
it  had  and  its  AFUE. 

b.  Separate  jackets.  According  to 
Hydronics.  Ultimate,  and  Peerless,  in 
some  cases  the  mner  workings  of  boilers 
produced  by  the  boiler  manufacturer  are 
shipped  separately,  with  the  outer  jacket 
being  supplied  as  a  separate  imit  by  a 
difterent  supplier.^^  The  sheet  metal 
enclosures  for  the  units  are  made  by 
third  party  vendors  and  each  enclosiue 
can  be  us^  on  any  one  of  as  many  as 
six  different  models,  each  with  a 
different  rating.®®  The  commenters  note 
that  the  label  ^ould  be  on  the  jacket  but 
that  it  is  not  possible  fat  the  jacket 
manufacturer  to  know  in  advance  the 
AFUE  of  the  unit  over  which  the  jacket 
is  going  to  be  installed.  They  fear  that 
adoption  of  the  product-specific  label 
requirement  will  require  a  change  in 
this  efficient  shipment  and  assembly 
system. 

It  is  imclear  whether  this  problem 
would  be  experienced  by  a  significant 
proportion  of  the  fumace/boiler 
industry.  However,  to  address  this  issue, 
the  Commission  has  included  language 
in  the  proposed  amended  Rule  that 
would  require  manufacturers  of  boilers 
that  are  shipped  without  jackets  to  label 
their  products  with  hang-tags  that  also 
have  adhesive  backing  on  them.  See 
section  H,  proposed  §  305.11(a)(5)(ii)(J). 
This  proposed  provision  of  the  Rule 
would  enable  the  retailer/installer  to 
remove  the  hand-tag  label  from  the 
boiler  itself  and  attadi  it  to  the  jacket. 
The  Commission  notes  that,  under 
EPCA  section  332(a)(2),  42  U.S.C. 
6302(a)(2).  retailers  are  only  required  to 
refiain  from  removal  or  obliteration  of 
labels  already  in  place.  The  Commission 
suggests,  however,  that  the 
manufacturer’s  contract  with  the  retailer 
could  require  the  retailer  to  perform  this 
simple  task  under  the  above 
circumstances. 


»»D-6,  2;  D-4.  1;  D-15. 1-2. 
»"D-15.  2. 


c.yuTnace  vent  dampers.  Vent 
dampers,  which  ccmtrol  the  loss  of  heat 
up  the  exhaust  flue,  have  an  effect  of  up 
to  10%  on  the  AFUE  of  the  furnace  or 
boiler  with  which  they  are  installed. 

Vent  dampers  have  not  always  been 
shipped  with  furnaces.  Instead,  they 
have  often  been  installed,  as  a  separate 
item,  in  the  field.  This  has  made  it 
difficult  to  know  in  advance  whether  a 
unit  would  be  installed  with  a  vent 
damper  and.  therefore,  to  know  the 
AFUE  of  the  unit  and  label  it  properly. 

As  a  result  of  DOE  modifications  to  the 
furnace  test  procediure,  however,  the 
effect  of  vent  dampers  on  furnace 
efficiency  is  no  longer  an  impediment  to 
accurate  labeling.  Sm  54  FR  6062,  at 
6076  (Feb.  7, 1989). 

Under  the  modified  test,  furnaces  (as 
distinct  from  boilers)  now  must  be 
tested  as  isolated  combustion  systems, 
rather  than  in  a  simulated  indoor  (or 
outdoor)  envirmiment,  as  previously 
allowed.  The  test  no  longer  allows 
credit  to  be  taken  for  a  damper  that 
closes  the  vent  when  the  burner  is  not 
operating  to  prevent  the  updraft  from 
drawing  outside  air  into  the  test  area 
and  adversely  affecting  AFUE.  By  their 
design,  products  that  meet  the  1992 
efficiency  standards,  which  became 
effective  on  January  1, 1992  (for 
example,  induced-draft  and  induced- 
draft  condensing  furnaces)  do  not 
require  the  use  of  a  vent  damper.  In  the 
near  future,  labels  on  furnaces  produced 
before  the  effective  date  of  the  standards 
that  are  still  working  their  way  through 
the  distribution  system  will  have  to 
disclose  AFUEs  derived  fiom  the 
modified  test  (since  September  5, 1989), 
which  will  not  be  affected  by  whether 
the  furnace  is  installed  with  a  vent 
damper.  Thus,  the  issue  is  now  moot. 

d.  Boiler  vent  dampers.  As  with 
furnaces,  dampers  have  not  usually 
been  shipped  with  boilers.  Boilers 
cannot  meet  the  minimum  efficiency 
requirements  of  the  January  1. 1992, 
standards,  however,  without  vent 
dampers  or  power  dampers.  'Thus,  all 
boilers  manufactured  since  January  1, 
1992,  are  shipped  with  dampers  to 
comply  with  the  standards,  and  this 
issue,  too,  is  now  moot. 

e.  Differing  input  or  firing  rates. 
Hydronics  noted  that  some  oil-fired 
boilers  are  shipped  with  three  different 
input  nozzles.  This  enables  the  installer 
to  determine  what  nozzle  to  put  with 
the  boiler,  which  affects  the  firing  rate 
and,  therefore,  the  AFUE,  of  the  l^iier. 
The  manufacturer,  in  these  cases,  would 
not  know  how  to  label  the  boiler  at  the 
factory.®^ 


»'D-6,2. 
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Hydronics  did  not  specify  the  amount 
by  which  difierent  firing  rates  (which 
would  not  have  to  be  disclosed  on  the 
product-specific  label)  could  change  the 
AFUE  of  a  boiler.  The  Commission  has 
examined  specification  sheets  that  were 
prepared  by  members  of  the  oil-fired 
boiler  industry  and  has  concluded  that 
typically,  different  input  nozzles  (and 
firing  rates)  will  change  a  boiler’s  AFUE 
by  only  a  point  to  two  and  a  half  points. 
Consequently,  to  the  extent  this  problem 
exists,  it  is  de  minimis.  The  Commission 
proposes  to  resolve  the  issue  by 
requiring  manufacturers  of  such  boilers 
to  label  them  with  the  AFUE  of  the 
system  when  it  is  set  up  with  the 
highest  firing  rate  (which  resuhs  in  the 
lowest  AFUE).  Consumers  would  not  be 
harmed  by  this  slight  compromise  in 
accuracy,  which  would  make  labeling 
easier  and  less  costly  to  accomplish.  See 
section  H,  proposed  §  305.11 (a)(5)(ii)(K). 

f.  Steam  versus  hot  water.  Peerless 
noted  that,  in  some  cases,  a  boiler  could 
be  hooked  up  to  either  a  steam  system 
or  a  hot  water  system.  Because  the 
system  used  affects  the  AFUE,  Peerless 
contended  that  the  manufacturer  cannot 
accurately  label  the  boiler  in  advance." 
To  the  extent  that  manufacturers  ship 
out  boilers  that  are  not  set  up  as  either 
steam  or  hot  water,  the  proposed 
amendments  would  require  them  to 
label  the  boilers  with  the  AFUE  value 
they  derived  by  conducting  the  test  on 
the  boiler  as  a  hot  water  imit,  which  is 
the  more  common  system  in  residential 
settings.  See  section  H,  proposed 
§  305.11(a)(5)(ii)(L).  The  Commission 
understands  that  the  difference  between 
the  two  values  is  only  aroimd  one  AFUE 
point  (for  example,  82%  and  83%).  As 
with  the  firing  rate  issue,  this  small 
compromise  in  label  accuracy  would  be 
offset  by  the  benefit  of  having  an  easier, 
and  thus  less  costly,  requirement. 

4.  Generic  Ranges  and  New  Sub- 
Categories  for  Furnaces 

Two  comments  addressed  the  generic 
range  aspect  of  the  proposed  furnace 
amendments."  Carrier  agreed  that  the 
existing  ranges  for  furnaces  should  be 
simplified  to  a  single  range  of 
efficiencies  foi  each  fuel  type.^®  The 
Hydronics  Institute  also  agreed  that  one 
range  per  fuel  type  is  a  reasonable 
approach  for  furnaces  because  of  the 

“D-tS.  1. 

Seventy  ranges  are  currently  required — 
fourteen  ranges,  according  to  capacity  rating  (in 
Btu‘s  of  input  per  hour),  for  each  of  the  three  fuel 
types,  with  furnaces  and  boilers  fueled  by  natural 
gas  and  oil  broken  out  separately.  A  “generic  range" 
would  encompass  all  sizM  within  a  fuel  type  (i.e., 
one  range,  rather  than  fourteen  ranges  ba^  on 
capacity  groupings,  for  electric  furnaces). 

«®D-10,  3. 


similarity  of  the  efficiency  figures  across 
the  capacity  groupings.  Hydronics 
suggested,  however,  that  the 
Commission  break  ffie  furnace  category 
into  three  subcategories;  Furnaces; 
Boilers  (except  gas-fired  steam);  and. 
Gas-fired  steam  ooilers.^* 

Hydronics’  suggestion  parallels  three 
of  the  sub-categories  established  by 
NAECA  87.  The  Commission  proposes 
using  these  three  sub-categories,  dong 
with  two  others — small  gas  furnaces  and 
mobile  home  furnaces — which  also  were 
established  by  NAECA  87  and 
incorporated  in  DOE’s  minimum 
efficiency  standards.^^  See  EPCA 
section  325(f),  42  U.S.C.  6295(f).  This 
would  divide  the  furnace  category  into 
five  sub-categories,  resulting  in  nine 
ranges  when  broken  out  by  mel  type.*^ 
See  section  H,  proposed  appendices  G- 
1  throu^  G-9. 

Using  the  DOE  sub-categories  would 
result  in  consistency  between  the  ranges 
required  by  the  Rule  and  DOE’s 
minimum  efficiency  standards  for  these 
sub-categories  and  thus  help 
manufacturers.  These  sub-categories 
also  would  help  consumers  in  their 
shopping  efforts.  For  example,  for  non¬ 
gas-steam  boilers,  the  lowest  efficiency 
permitted  by  the  standards  is  80%  (75% 
for  gas-steam  boilers).  Tbe  low  end  of  a 
single  range  for  all  gas-fueled  boilers  (as 
proposed  in  the  NPR)  would  be  75%. 
Using  that  figure  as  an  end  point  on  the 
range  would  inaccurately  suggest  to  a 
shopper  looking  for  a  gas/hot  water 
boiler  that  a  mt^el  with  an  efficiency  of 
75%  would  be  available,  when  the  least 
efficient  model  of  that  sub-category 
permitted  by  the  standards  wmdd  be 
80%  efficient.  Under  the  system 
proposed  today,  with  separate  ranges  for 
each  sub-category,  the  ranges  for  boilers 
(except  gas-steam)  would  show  the 
bottom  end  of  the  efficiency  range  to  be 
at  the  pertinent  minimum  efficiency 
standa^  of  80%.** 

5.  Conclusion 

The  conclusions  discussed  in  this 
section  are  reflected  in  the  proposed 
amendments  that  appear  in  section  H  at 
the  end  of  this  Notice.  Manufacturers 
that  are  members  of  an  industry  trade 

“See  54  FR  6062,  at  6077  (Feb.  7. 1989).  The 
effective  date  for  the  minimum  efficiency  standards 
for  all  furnaces  except  mobile  borne  furniM^s  was 
January  1, 1992.  The  effective  date  for  mobile  home 
furnaces  was  January  1, 1990. 

“The  nine  “generic"  ranges  for  the  furnace 
category  would  be:  Gas  Furnaces,  Small  Gas 
Furnaces  (Undm  45,000  Btu’s  of  input  per  hour). 
Electric  Furnaces,  Oil  Fiunaces,  Mobile  Home 
Furnaces,  Gas  Boilers  (except  Steam),  Gas  Boilers 
(Steam),  Qectric  Boilers  and  Oil  Boilws. 

“  See  the  discussion  in  Hydronics’  comment,  D- 

6.  3. 


association  with  a  certification  program 
and  a  directory  would  have  the  option 
of  being  listed  in  the  directory  instead 
of  preparing  fact  sheets,  provided  the 
diractory  meets  the  Rule’s  criteria.  See 
section  H,  proposed  §  305.11(c). 

Furnaces  and  boilers  would  have  to  bear 
a  label  that  discloses  product-specific 
information  showing  the  unit’s  AFUE 
and  a  generic  range  based  on  the  sub¬ 
categories  in  DOE’s  standards  rule.  See 
§  305.1 l(a)(5)(iii).  When  the  woridng 
portions  of  boilers  (or  furnaces)  are 
shipped  separately  from  the  outer 
jackets,  the  units  would  have  to  be 
labeled  with  hang-tag  labels  that  also 
have  adhesive  backing,  so  the  installs 
could  affix  the  label  to  the  outside  of  the 
jacket  after  the  unit  is  installed.  See 
section  H,  proposed  §  3O5.11(a)(5)(ii)0)w^ 
When  boilers  are  shipped  with  different 
nozzles,  they  would  be  labeled  to  show 
the  AFUE  of  the  unit  when  it  is  set  up 
with  the  highest  firing  rate.  See  section 
H,  proposed  §  305.11(a)(5)(ii)(K). 

Finally,  boilers  that  are  not  set  up  as 
either  steam  or  hot  water  units  would 
have  to  be  labeled  with  the  hot  water 
AFUE.  See  section  H,  proposed 
§305.11(a)(5)(ii)(L). 

C.  Central  Air  Conditioner  Bange 
Information  on  Fact  Sheets  and  in 
Directories 

Currently,  the  Rule  requires,  for 
central  air  conditioners,^®  that  range 

“Although  the  NPR  posed  no  questions  on  this 
issue,  two  comments  noted  dissatisfaction  with  the 
cunent  Rule’s  requirement  that  central  air 
conditioners  bear  product-specific  informatian. 
Carrier  contended  that  these  labels  impose  an 
additional  burden  on  manufacturers  but  have  little 
or  no  influence  on  consumer  buying  decisions, 
noting  that  its  consumer  data  in^cates  that 
consumers  have  “little  interest  or  understanding  in 
efficiency  matters.’’  D-10, 3.  ARI  noted  that  the 
brief  experience  so  far  with  product-specafic  labels 
for  cen^  air  conditioners  ^  shown  that  ’it  can 
be  very  difficult  for  an  assembly  line  worker  to  be 
sure  t^t  the  proper  label  is  going  on  each 
condensing  unit"  ARI  and  GAMA  suggested  a 
generic  label  that  refws  to  tbe  efficiency  raliitg 
located  on  the  unit’s  rating  plate.  D-12, 2-3  and 
Attachments. 

’The  Cammissicm  does  not  propose  to  modify  the 
product-specific  aspect  of  tbe  central  air 
conditioner  label.  Carrier’s  comments  appear  to 
reflect  dissatisfaction  with  tbe  EPCA  scheme 
overall,  rather  than  with  specific  aspects  of  the 
Rule.  ARI’s  comment  suggests  that  the  Rule  is 
technologically  difficult  to  implemenL  Under 
EPCA,  however,  these  products  may  be  exempted 
from  labeling  only  if  labeling  is  not  technolo^cally 
at  eccmomically  feasible  or  not  likely  to  assist 
consumers  in  making  purchasing  decisions,  42 
U.S.C  6294(aK2KA).  'The  information  submitted 
does  not  rise  to  this  level.  Moreover,  as  we  noted 
above  in  our  discussion  regarding  GAMA’s  proposal 
for  rating  plate  disclosures  for  furnaces,  sudi  a 
labeling  system  would  not  appear  to  provide  ttie 
needed  consumer  infrmnation  regarding  the 
product  Accordingly,  the  Commission  proposes  no 
change  to  »b<«  aspect  of  tbe  Rule.  Sea,  also,  part  III, 
A. 
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infbnnatian  appear  only  on  the  label 
The  NPR  proposed  to  amend  the  current 

rule  pertaini]^  to  central  air  _ 

conditionefs  to  require  that  the  EER  and 
range  infonnaticm  appear  both  on  the 
label  and  in  fact  sheets  or  directories.  It 
solicited  comments  on  whether  this 
proposed  amendment  would  provide 
greater  net  benefits  to  consumers  than 
the  ciirrent  requirement 

There  was  no  comment  on  this 
proposal  The  Commission  notes, 
however,  that  ARI’s  current  practice  is 
to  include  the  ranges  in  its  Directory. 

The  Commission  tentatively  concludes 
that  requiring  the  range  information  aa 
fact  sheets  and  in  dir^ories  as  well  as 
on  labels  would  be  in  the  public  intwest 
and  has  included  it  in  the  proposed 
amendments.  See  section  H,  proposed 
§  305.11(b)(3)(vi)  (fact  sheets),  and 
proposed  §  305. 11 (c)(3)(vi)  (directories). 

D.  Generic  Ranges  and  New  Sub- 
Categories  for  Room  Air  Conditioners 

Currently  the  Rule  establishes  for 
room  air  conditioners  thirty-seven 
ranges.  The  NPR  proposed  amending 
this  provision  and  establishing  a  single 
generic  range,  such  as  that  proposed  for 
furnaces. 

Three  commenters  addressed  this 
proposal.  AHAM  and  Whirlpool  fevored 
reducing  the  number  of  ranges  from  the 
existing  thirty-seven,  but  opposed 
having  a  single  range  for  all  room  air 
conditioners.^  Bo&  recommended 
adopting  the  sub-categories  for  room  air 
conditicmers  that  were  created  by 
NAECA  87  and  incorporated  into  the 
DOE  minimum  standards  regulations. 
They  also  recommended  adopting  the 
capacity  groupings  that  appear  along 
with  the  sub-^tegories.*'  CEEAL  noted 
that,  while  capacity  ranges  may  not  be 
needed  th^  products, 
classifications  by  feaUires,  which  are  the 
basis  of  the  DOE  sub-categories,  are 
essential.*® 

The  energy  efficiency  range 
information  the  Commission’s  staff  has 
published  over  the  years  indicates  that 
the  range  of  efficiencies  of  room  air 
conditioners  is  virtually  the  same  for 


♦•AHAM.  D-5. 2-4;  Whiripool,  D-16, 16-17. 

*^Th«  catagoriw  and  capadty  groupings  (making 
a  total  of  twrive  ranges)  ate  aa  follows; 

Without  Reverse  Cycle  and  with  Louvered  Sides: 
Less  than  6.000  Btu;  6,000  to  7.909  Btu;  8,000  to 
13,999  Btu;  14a00  to  19,999  Btu;  20,000  and  more 
Btu. 

Without  Reverse  Cycle  and  without  Louvered 
Sides:  Less  toan  6,000  Btu;  6,000  to  7.999  Btu;  8,000 
to  13,399  Btu;  14^00  to  19,999  Btu;  20,000  and 
more  Btu. 

With  Reverse  Cycle  and  with  Louvered  Sides  (all 
capacities) 

With  Reverse  Cycle,  without  Louvered  Sides  (aU 
[Mpadties) 

♦"E-l.S-B. 


each  of  the  capacity  groupings.  It  thus 
seemed  that  r^udng  the  nundier  of 
ranges  from  thirty-seven  to  cme  would 
decrease  the  industry’s  lab^ing  burden 
with  no  loss  of  informatiaii  to 
consumers.  However,  the  comments 
have  persuaded  the  Commission  that 
because  products  in  the  diffarent  sub¬ 
categories  have  differrat  features  and 
applications  and  must  (as  of  January  1, 
1990)  meet  different  efficiency 
standards,  consumer  omfusion  could 
result  from  adopting  a  single  product 
category  range.  A  breakdown  by 
capacity  grouping  is  also  Justified, 
be(»use  NAECA  87  and  E)OE  have  set 
five  different  minimum  EER’s  amrmg 
the  ten  different  capacity  groupings.*® 
'The  proposed  sub-^tegories  and 
capacity  groupings  for  room  air 
conditioner  ranges  are  in  section  H, 
proposed  appendix  E. 

E.  Generic  Ranges  and  Product  Sub- 
Categories  for  Other  Products 

The  NPR  also  sought  comment  on 
whether  generic  ranges  or  a  reduction  in 
the  num^r  of  ranges  for  other 
product  categories  would  be 
appropriate,  and,  if  so,  whether  such  a 
change  would  reduce  the  compliance 
burden  of  small  entities.  In  addition,  the 
(Commission  solicited  comment  on 
whether  any  of  the  Rule’s  product 
categories  should  be  modified.  This 
issue  was  included  because  of 
suggestions  that  the  categories  for  some 
products  be  divided  into  more  specific 
sub-categories. 

1.  (Generic  Ranges 

No  comments  requested  additional 
range  amendments.  Edison  and  WTU 
were  opposed  to  generic  ranges  on  any 
products  in  favor  of  the  categories 
established  by  NAECIA  87  smd  the  DOE 
test  procedures.**  GAMA  requested 
that,  if  any  changes  to  the  range 
structure  for  water  heaters  were  to  be 
made,  such  changes  be  delayed  imtil 
final  standards  for  water  heaters  and  a 
final,  revised  DOE  test  procedure  are  in 
place.  GAMA  explained  that  a  switch  to 
generic  ranges  for  water  heaters  now 
would  penalize  larger  models  because  of 
the  way  the  current  DOE  test  is  set  up.*^ 
Because  no  comments  requested 


♦•The  HER’*  are:  8.0, 8.2,  8.5. 8.8  and  9.0.  See  42 
U.S.C  6295(c)  and  54  FR  6062,  at  6077  (Feb.  7, 
1989). 

•“For  exampia,  where  there  are  many  ranges  for 
a  product,  whether  the  two  smallest,  or  two  largest, 
categories  should  be  combined. 

E-2.  2;  D-17. 1. 

•^D-8. 12.  DOE  pifolishod  a  final,  revised  test 
procedure  for  water  heaters  on  October  17. 1990  (55 
42162).  and  is  in  the  process  of  reviewirrg  the 
minimum  effidaocy  standards  for  these  products 
and  seven  others  (ANPR  published  Septmber  28. 
1990  (55  FR  39624)). 


additional  generic  range  amendments 
and  the  Commission  ia  not  otherwise 
aware  of  a  need  for  them,  the 
Commissicm  proposes  no  further 
amendments  regarding  generic  ranges 
today. 

2.  New  Sub-Categories  for  Refrigerators, 
Refrigerator-Freezers  and  Freezers 

Under  the  current  Rule,  there  is  one 
range  category  for  refrigerators,  one  for 
refri^rator-fi^zers,  and  one  for 
freezers.  See  appen^ces  A-1,  A-2  and 
B  of  the  current  Rule.  Four  comments 
recommended  that  the  Commission 
instead  adopt  for  these  products  the 
sub-categories  established  by  NAECA  87 
and  prescribed  in  DOE’s  minimum 
standards  rule.**  All  four  agreed  that 
grouping  these  products  by  defrost 
systems  and  door  feature  configurations 
would  provide  consumers  with  better 
information  about  a  product  category  in 
which  simificant  design  advances  have 
been  made.  As  Whirlpool  explained: 

Considerable  difierences  in  energy 
consumption  for  the  same  size  category  result 
from  the  foct  that  some  units  have  manual 
defrost  while  others  have  various  types  of 
automatic  defrtMt  systems.  These  energy 
consumption  differences  are  further 
accentuated  by  the  fact  that  refrigerators  are 
available  with  separate  freezer  compartments 
in  bottom-mount,  top-mount  and  side-hy-side 
configurations.  The  bottom-mount  units  tend 
to  use  more  energy  than  top-mount 
refrigerator  models  because  the  bottom 
freezer  section  is  closer  to  the  compressor. 
Side-by-side  models  use  more  energy  than 
top-mount  units  because  they  have  more 
gasket  length.  Similar  energy  consumption 
differences  exist  between  chest  and  vertical 
freezers.  Thus,  a  new  series  of  product 
categories  is  necessary  for  refrigerators, 
refrigeratOT-freezers  and  freezers.  Such 
product  categories  should  align  with  current 
NAECA  product  catMories.** 

NAECA  87  divides  refrigerators  and 
refrigerator-freezers  into  seven  sub¬ 
categories,  based  on  the  configuration  of 
the  doors  to  the  two  compartments  and 
whether  the  defrost  systems  are  manual 
or  automatic.**  The  statute  divides 
freezers  into  three  sub-categories:  Two 


»  CEEAL,  E-l,  5. 6;  NRECA,  E-3. 2;  AHAM.  D- 
5. 10;  Whirlpool.  D-16. 18-20. 

»*D-16. 18. 

••The  sub-categories  in  NAECA  87  (See  42  U.S.C 
6205(b))  and  DOE’S  rule  (54  FR  66062.  8077  (F^ 

7, 1969))  are: 

Refrigerators  and  refrigerator-fieezers  with 
manual  defrost:  Refrigerator-freezers  with  partial 
automatic  defrost;  Refrigerator-freezers  with 
automatic  defrost  with  top-mounted  freezer  without 
through-the-door  ice  service;  Refrigerator-freezers 
with  automatic  defrost  sritfa  side-noKMinted  freezer 
without  through-the-door  ice  service;  Refrigerator- 
freezers  with  automatic  defrost  with  bottom- 
mounted  fireezer  without  through-the-door  ice 
service;  Refrigerator-freezen  with  automatic  defrost 
with  top-mounted  freezer  with  through-the-door  ice 
service;  Refrigerator-freezers  with  automatic  defrost 
with  side-mounted  freezer  with  through-the-door 
ice  service. 


12825 


Federal  Regiater  /  Vol.  58,  No.  42  /  Friday,  March  5,  1993  /  Proposed  Rules 


for  upright  (depending  on  type  of 
defrost  system)  and  one  for  chest  and  all 
other  types  of  freezers.®* 

The  Commission  proposes  adopting 
the  NAECA  87  refrigerate,  refrigerator- 
freezer  and  freezer  sulM:ategoiies.  Over 
time,  many  have  suggested  that  these 
categories  are  too  general  and  all- 
inclusive,  and  that  consiuners  would  be 
better  served  with  more  specific  sub- 
categories.*'  The  NAECA  87  sub¬ 
categories  would  enable  a  consumer 
who  has  decided  on  a  product  with 
certain  features  and  a  specific  dow 
configuration  to  see  a  cost  range  on  the 
label  that  indudes  only  models  with  the 
same  features  as  the  labeled  imit.®* 
Moreover,  eadi  of  die  seven  refrigerator 
and  refrig«ator^freezar  sub-categories 
and  three  freezer  sub-categories  imder 
NAECA  87  must  meet  a  difierent 
minimum  effidency  standard  (as  of 
January  1, 1990).**  As  noted  in  the 
earlier  analysis  of  new  range  sub¬ 
categories  for  furnaces  and  room  air 
conditioners,  the  indusion,  in  a  single 
range,  of  products  that  must  meet 
different  minimum  effidency  levels 
could  cause  consumer  confusion  and 
frustration. 

Whiiipcxil  requested  that,  in  addition 
to  the  NAECA  87/DC)E  standards  sub¬ 
categories,  the  Commission  adopt  three 
other  sub-categories  to  encompass 
models  that  Whirlpool  produces:  “built- 
in  refrigerator-freezers’*  (in  both  the 
bottom-mounted  freezer  and  side- 
moimted  freezer  configurations)  and 
“all-refrigerators  with  automatic 
defrost.’’**  The  Commission  is  not 
including  a  sub-category  for  built-in 
refrigerator-freezers  as  this  appears 
unnecessary  to  avoid  consumer 
confusion.  The  Commission  also  notes 
that  £XDE  rejeded  built-ins  as  a  separate 


^Preeten; 

Upright  bmtm*  ¥rith  minuai  deCrott;  Upright 
freezers  with  automatic  defrost;  Chest  fre^rs  and 
all  other  freezats. 

While  this  information  has  come  primarily 
from  industry  sources,  especially  AHAM.  it  has  also 
been  provide  by  coasumer  groups,  such  as  the 
Consumer  Energy  Council  of  America,  as  well  aa 
other  sources,  such  as  those  represented  by  CEEAL. 

**  As  with  tihe  cuiroat  labels,  the  proposed  labels 
will  identify  the  category  in  which  the  labeled 
product  is  grouped. 

*^Tbe  stHtda^  for  foeee  products  are  expressed 
as  formulae  that  include  the  “adjusted  volume”  of 
the  products  as  one  element  in  Um  calculation. 
There  is  a  different  formula— and  thus  a  different 
standard — for  each  of  the  tan  subcategories.  See  42 
U.S.C.  6295(b)(1). 

■"D-ie,  19-2a  The  DOE  test  procedure  for 
refrigerators  and  lefrigerator-freeaers  defines  "all- 
refrigerator”  as  “an  electric  refrigerator  which  does 
not  include  a  compartment  for  t^  freezing  and  long 
time  storage  of  food  at  temperatures  bektw  32 
degrees  F  (0.0  degrees  Q.  tt  may  inrliide  a 
compartment  of  0.50  cubic  capacity  (14.2  liters)  or 
less  for  the  freezing  and  storage  of  icn“  10  CFR  part 
430,  subpart  B,  appendix  A-1, 1.4  (1901). 


sub-category  in  its  proposed**  and 
final**  standards  rufee because  it  liad  no 
informatimi  upoa  which  to  conclude 
that  built-ins  affect  energy  consumption. 

DC^  also  did  not  create  a  separate 
sub-category  for  all-refrigerators  with 
automatic  defrost  Instead,  Dtffi 
considered  them  as  either  part  of  the 
class  for  refrigerators  and  refrig»ator- 
freezers  with  manual  defrost  or  as  part 
of  the  class  for  refirigwatcv-freezers  with 
top-mo\mted  freezer  with  automatic 
defirost  without  through-the-door-ice 
service  (which  is  where  the  refrigerator 
with  automatic  defrost  is  indud^).** 
This  is  because  the  standards  for  these 
products  are  based  on  the  adjusted 
volume  of  each  individual  unit  Hie 
adjusted  volume  is  the  sum  of  (1)  the 
volume  of  the  refrigerator  compartment 
and  (2)  the  product  of  the  freezer 
compartment  volume  multiplied  by  an 
adjustment  fectm.  Thus,  the  adjusted 
volume  of  a  refrigerator-freezer  (which 
has  two  extmnal  dotus)  is  the  equivalent 
of  the  unit’s  volume  as  if  it  were  a 
refrigerator  (which  has  one  external 
door).  Because  both  products  are  the 
same,  from  the  point  of  view  of  adjusted 
volume,  DOE  concluded  that  a  separate 
class  was  not  warranted  for  standards 
purposes. 

Tne  Commission  believes,  however, 
that  all-refrigerators  with  automatic 
defrost  should  be  given  separate 
treatment  for  range  purposes.  A  separate 
range  will  be  useful  to  those  consumers 
who  are  looking  for  such  a  product  (a 
single-door  refrigerator  with  automatic 
defiinst).  Such  consumers  could  be 
confused  if  range  figures  for  this  type  of 
product  were  included  in  either  the  sub¬ 
category  for  double-door  refrigerator- 
freezers  with  automatic  defrost  or  the 
one  for  double-door  refrigerator-freezers 
and  single-door  refrigerators  with 
manual  defrost.  Today’s  proposed 
amendments,  therefore,  contain  an 
eleventh,  separate  sub-category  for  all¬ 
refrigerators  with  automatic  defrost.  See 
section  H,  proposed  appendix  Al. 

In  addition,  as  a  result  of 
consultations  with  DOE.  the 
Commission  proposes  to  diange  the 
span  of  the  capacity  groupings  within 
the  sub-categories  mm  two  cubic  feet  to 
four  cubic  feet.  "The  four-cubic-foot 
groupings  would  encompass  a  larger 
number  of  models  than  would  be 
included  in  two-cubic-foot  groupings 
among  the  eleven  sub-categories  and 
would  provide  consumers  with  a  more 
meaningful  grouping  of  the  models 
available  for  comparison. 


53  FR  48798, 48809  (Dec.  2, 1988). 

54  FR  6062  (Fab.  7, 1969). 

"  53  FR  48798. 48809,  Table  3-1,  fo  1  (Dec.  2, 
1988). 


The  proposed  amendments  in  section 
H.  below,  thus  contain  eleven  new 
appmdicee— appendices  Al  throu^  A8 
for  Refrigerators  and  Refrigaratu- 
Freezers  and  ^pendicee  Bl  through  B3 
for  Freezers— to  the  new  sub-categories 
and  capacity  groupii^  for  these 
produ^ 

3.  New  Product  Sub-Categories  for 
Dishwashers  and  Clodies  Washers 

Two  comments  suggested  revised 
product  sub-categories  frur  dishwashers 
and  clothes  washm.  Whirlpool 
suggested  adding  four  new  sub¬ 
categories  (based  on  the  watw-heating 
feature)  to  the  Rule’s  present  “compact” 
and  “standard”  sub-categories  for 
dishwashers,  and  four  new  sub¬ 
categories  (based  on  tub  capacity,  door 
configuration  and  features)  to  the  Rule’s 
present  “compact”  and  “standard”  sub¬ 
categories  for  clothes  washers.**  AHAM 
suggested  that  the  Commission  consider 
some  mechanism  for  incorporating 
future  sub-cat^ories  that  may  be 
created  by  amendments  to  NAECA.** 

The  Commission  proposes  to  retain 
the  existing  sub-categories  (“Standard” 
and  “(Dompact”)  for  dishwashers  and 
clothes  we^ers.  NAECA  87  did  not 
create  new  sub-categories  for  these  two 
products.  This  is  bemuse  the  minimum 
efficiency  standard  for  the  products 
involves  only  the  mandatory  inclusion 
of  an  eneigy-saving  feature  consisting  of 
an  option  to  dry  without  heat  for 
dishwashers  and  an  unheated  wash 
option  for  clothes  washers.**  Moreover, 
the  efficiency  standards  are  the  same  for 
all  models  within  the  Rule’s  present 
sub-categories.  So,  no  change  appears 
appropriate.  The  Commission  dso  does 
not  propose  amending  the  Rule  to 
include  a  mechanism  for  automatically 
including  future  sub-categories.  If  future 
revisions  to  the  DOE  standards  appear 
to  warrant  a  change  in  the  categories  for 
these  products,  the  Commission  will 
consiaer  the  issue  at  that  time. 

F.  Label  Adhesion  Strength;  Labeling  of 
Display  Models  Only 

Section  305.11(a)(4)(i)  of  the  Rule 
specifies  the  paper  stock  and  minimum 
p>eel  adhesion  capacity  of  labels  for 
covered  products.  In  Edition  to 
requiring  that  adhesive  labels  be  applied 
“so  they  can  be  easily  removed  without 
use  of  tools  or  liquid^  other  than 
water,”  this  section  requires  that  the 
label  adhesive  must  have  “a  minimum 
peel  adhesion  capacity  of  24  ounces  per 
inch  width,”  The  NPR  solicited 


“D-IS,  20-22. 

••D-6, 11. 

■*See  54  FR  6062,  6077  (Feb.  7. 19S9).  Both 
stafidards  wtn  prescribed  earlier  in  NAECA  87. 
however,  and  became  effective  on  january  1. 1908. 
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comment  on  proposals  to  make  the 
labels  easier  for  consumers  to  remove. 

AHAM  and  Whirlpool  commented 
that  an  amendment  would  be  desirable, 
noting  that  labels  may  be  especially 
difficult  to  remove  after  products  have 
been  stored  for  an  extended  period  in  a 
hot  warehouse.”^  Whirlpool  suggested  a 
performance  standard  alone,  but  noted 
that  if  a  specific  figure  for  adhesion 
capacity  were  needed,  twelve  ounces 
per  square  inch  would  be  sufficient.^ 
The  Commission  agrees  that  the 
current  standard  results  In  excessive 
label  tenacity.  Whirlpool's  performance 
standard  suggestion  appears  reasonable. 
However,  to  provide  the  industry  with 
guidance  as  to  a  minimum  peel 
adhesion  capacity  that  would  be 
sufficient  to  meet  a  performance 
standard,  the  Commission  proposes 
changing  the  figure  in  the  Rule  from  24 
ounces  per  inch  width  to  12  ounces.  See 
section,  H,  proposed  §  305.11(a)(4)(i). 

The  NPR  also  requested  comment  on 
a  proposal,  previously  urged  by  The 
Maytag  Company,  that  the  Rule  be 
amended  to  permit  manufacturers  of 
covered  products  to  label  only  display 
models  in  retail  outlets,  so  as  to  reduce 
labeling  cost  while  still  providing 
information  to  the  public.  The 
Commission  interprets  EPCA  to  require 
that  a  label  containing  the  statutorily 
required  energy  usage  information 
affixed  to  all  models  of  covered 
products,  and  accordingly  the  Rule 
requires  each  unit  to  be  labeled.”* 
Accordingly,  comment  was  solicited  in 
an  effort  to  determine  whether  the 
Commission  should  submit  a  special 
report  to  Congress,  reconunending  a 
change  in  legislation.^ 

The  six  comments  addressing  this 
issue  opposed  it.'^  The  reason  most 
commonly  given  was  that  it  would  be 
difficult,  if  not  impossible,  for 
manufacturers  to  keep  track  of  which 
products  were  slated  for  display  and 
would  therefore  have  to  be  labeled.  This 
would  lead  either  to  problems  with 
labeling  by  manufacturers  or  with 
shifting  the  labeling  biuden  to  dealers.'* 
CEEAL  and  Edison  noted  that 


AHAM,  D-S,  11-12,  Whirlpool.  D-16,  22-23. 

••D-16. 22-23. 

■•Swtioii  324(cXl)  (42  U.S.C.  e294(cXl))  tUles 
that***  *  *  a  rule  piwcribed  under  thia  s^(m 
ahall  require  that  each  covered  product  in  the  t3q>e 
or  claaa  of  covered  prodxicta  to  whidi  the  rule 
eppliee  beer  a  label  which  diacioMe  *  * 

(emphaaia  added). 

^Thia  procedure  ia  permitted  under  aection  6(f) 
of  the  Federal  Trade  Conuniaaion  Act  (IS  U.S.C. 
46(0). 

^'CEEAL,  E-l,  7:  Ediaon;  E-2, 2;  NRECA,  E-3, 2; 
AHAM,  D-3, 12;  Peerieaa,  D-15, 2-3;  Whirlpool, 

16, 23;  WTU,  D-17. 1. 

racEEAL,  E-l.  7;  AHAM;  D-5, 12;  Whirlpool,  O- 
16,  23;  WTU,  D-17. 1. 


consumers  would  be  deprived  of  the 
opportunity  to  preserve  labels  for  future 
reference  if  only  display  models  were 
labeled.'*  AHAM  and  CEEAL  also  noted 
that  computerized  labeling  technology 
has  considerably  reduced  the  burden  of 
labeling.'”  Finally,  AHAM  noted  that 
Maytag,  which  h^  made  the  suggestion, 
no  longer  favors  it'”  Given  the 
commenters’  unanimous  opposition,  the 
Commission  proposes  no  action  on  this 
issue. 

G.  Directory  Option  for  Water  Heaters 
(Currently  water  heaters  bear  product*., 
specific  laltols.  The  NPR  solicited 
comments  on  a  proposal  to  repeal  the 
label  requirement  for  water  hMters  and 
to  adopt  a  directory  option  for  providing 
enerOT  usage  information. 

OfOie  six  comments  regarding  this 
suggestion,  only  GAMA  favored  it. 
GAMA  recommended  that  the 
Commission  accept  listing  in  the  C^AMA 
Directory  as  a  complete  substitute  for 
labeling  the  product,  contending  that 
labels  oo  not  assist  consumers  in  most 
purchases  of  water  heaters  because  they 
are  usually  bought  either  as  an 
emergency  replacement  of  a  leaking 
heater  or  in  connection  with  the 
purchase  of  a  new  home.  GAMA  further 
argued  that  the  standards  set  by  NAECA 
87  will  achieve  the  level  of  efficiency 
that  the  labeling  program  was  designed 
to  attain  and  compress  the  ranges  for 
these  products.'® 

Ferrellgas  was  not  opposed  to  the 
listing  of  energy  usage  information  in  a 
trade  association  directory  as  long  as 
this  information  continues  to  be 
required  on  labels  too."  The  other  four 
comments  opposed  reduced  information 
on  labels  or  complete  replacement  of 
labels  by  listing  in  a  directory.'®  Both 
the  American  Gas  Association  and  the 
Atlanta  Light  C^ompany  contended 
that  consumers  use  energy  labels  on 
water  heaters  in  making  their 
purchasing  decisions,  especially 
consumers  who  purchase  water  heaters 
directly  from  home  building  supply 
firms  or  national  retail  outlets.'® 

After  weighing  these  comments,  the 
(Commission  concludes  that  the 
Directory  Option,  as  a  substitute  for 
labels,  may  not  be  appropriate  for  water 
heaters.  The  current  water  heater 
labeling  requirements  are,  therefore, 
unchanged  in  this  regard.  GAMA’s 
Directory  can,  of  course,  be  a  useful 


”B-1, 7;  B-2.  2. 

^«D-5. 12;B-1.7. 

”0-5.12. 

”D-8, 9-11. 

”D-7. 1. 

”CEFAi,  E-l,  7;  Al^asco,  D-9.  2;  AGA,  D-11, 
6-6;  Atlanta  Gat.  IV13, 1. 

”  AGA.  D-ll,  7.  Exhibit  1;  AtlauU  Gas.  D-13, 1. 


voluntary  supplement  to  the  labels,  for  | 

those  consumers  and  industry  members  | 

who  use  it.  1 

H.  Energy  Usage  Descriptor  on  Labels 
For  five  categories  of  appliances,  the 
Rule  requires  that  labels  reflect  the 
estimated  annual  dollar  cost  of 
operation  for  the  product  and  the 
applicable  range  of  comparable 
piquets.®®  This  cost  information  is 
calculated  by  using  the  National 
Average  Representative  Unit  Costs 
C'NARUCCs’*)  for  energy  that  DOE 
develops  and  publishes  annually  in  the 
Feder^  Register.®*  The  (Commission 

Jtuhliriies  ranges  for  covered  products 
except  fluorescent  lamp  ballasts) 
annually  in  the  Federal  Register  if  the 
upper  or  lower  limits  change  by  15%  or 
more  from  the  previously  published 
ranges.  If  the  ranges  do  not  change,  a 
notice  that  the  prior  range  is  still 
applicable  for  the  next  year  is 
published. 

The  NPR  solicited  comment  on  a 
proposal  to  shift  to  alternate  energy 
descriptors,  which  would  remain 
constant.  It  suggested  that  the  labels 
could  reflect  kilowatt-hours  for 
electrically  fueled  products,  therms  for 
natural  gas  products,  and  gallons  for  oil- 
fueled  water  heaters;  in  the  alternative, 
an  energy  factor  could  be  used,  similar 
to  the  EER  for  furnaces,  room  air 
conditioners  and  central  air 
conditioners.  With  a  kilowatt-hour, 
therm  or  gallon  disclosiire,  the  cost  of 
operating  the  specific  product  can  be 
calculate  when  the  per  kilowatt-hour, 
therm  or  gallon  cost  is  known.  This 
information  is  already  contained  in  the 
cost  grid  for  products  that  presently 
disclose  energy  usage  in  the  form  of  an 
EER 

This  (Commission’s  resolution  of  these 
issues  is  discussed  below  in  the  context 
of  the  affected  product  categories. 

1.  Refrigerators,  Refrigerator-Freezers 
and  Freezers 

The  majority  of  the  comments  stated 
that  the  energy  usage  descriptor  for  this 
appliance  category  should  be  changed 
£ram  annual  operating  cost  to  kilowatt- 
hours  used  per  year  (Kwh/yr).®*  AHAM 
and  Whirlpool  noted  that  changes  in 


*°TbeM  are  refrigeraton  and  refrigerator-freeaers, 
fnetm,  dishwashers,  clothes  wasbm  and  water 
beaters. 

**  See  section  323(bX2)  of  EPCA  (42  U.S.C. 
6293(bX2)).  These  energy  cost  figures  are 
incorporated  into  S  305.9  of  the  Commission’s  Rule. 

AHAM.  D-5.  5-6,  5;  Whiripool,  D-16, 10-15. 14; 
see  also  CEEAL.  E-l,  5-6  and  NRECA,  E-3. 1. 2.  Two 
comments  (NPGA,  1^14, 1-3;  and  Al^gasoo,  D-9, 1, 
2)  opposed  changing  the  energy  usage  descriptor 
because  they  b^eve  that  a  dollar  descriptm'  is  still 
the  most  meaningful  way  for  consumers  to  compare 
similar  appliance  products. 
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DOE’S  national  average  energy  costs  can 
trigger  revisions  in  thB  operating  costs 
shown  cm  the  labels  of  certain  models 
when  the  energy  consiunption  has  not 
changed.  This  can  result  in  identical 
appliances  having  labels  showing 
different  costs  of  operation  solely 
because  of  when  they  were 
manufactured.*^  CEEAL  supported  a 
change  to  energy  used  per  year  because, 
in  its  view,  labels  do  not  always  change 
when  NARUCs  change.  According  to 
CEEAL,  ’The  current  overagB  annual 
cost  is  simply  a  bad  indicatcsr  of 
efficiency.  Prices  of  fuel  always  change. 
Labels  rarely  change.  Therefore,  the 
consumer  always  has  outdated 
information  with  which  to  make 
choices.”** 

The  Commission  proposes  using 
KWH  per  year  as  the  primary  energy 
usage  descriptor  on  labels  for 
refrigerators,  refrigerator-freezers  and 
freezers.  See  proposed 
§  305.11(a)(5)(i)(E).  Pursuant  to  EPCA, 
labels  may  disclose  an  alternate  energy 
use  figure,  determined  in  acxcH'dance 
with  DOE  tests,  if  the  Commission 
determines  that  estimated  annual 
operating  cost  is  not  likely  to  assist 
consumers  in  making  purchasing 
decisions  or  is  not  economically 
feasible.  EPCA  section  324(c)(l)(A)(ii), 

42  U.S.C.  6294(c){l)(A)(ii).  For  the 
reasons  discussed  in  the  comments  and 
in  the  NPR,*®  it  now  appears  to  the 
Commission  that  use  of  a  dollar  figure 
as  the  primary  descriptor  of  energy 
usage  is  not  likely  to  assist  consumers 
in  making  purchasing  decisions,  and 
may  adversely  affect  the  value  of  the 
labeling  program.  Although  a  Kwh/3rr 
energy  usage  descriptor  is  mcxre 
technical,  its  use  would  minimize  label 
changes.  For  those  cunsumers  who  want 
to  use  a  dollar  cost  figure,  the  labels 
would  still  show  a  cost  grid  to 

“  AHAM,  D-5. 4-8:  Whirlpool.  D-16. 10-15. 

«E-1,5. 

**The  NPR  noted  that  most  appliance  models 
change  about  every  three  years,  whereas  the  DOE 
energy  costs  (NARUCs)  change  annually  because  of 
fuel  cost  changes.  If  the  change  affects  die  upper  or 
lower  limits  of  the  ranges  by  15%  or  more,  new 
labels  are  required.  As  a  result,  a  floor  model  may 
show  an  operating  cost  that  is  different  from  the 
cost  noted  on  a  newer  unit  delivared  to  a 
consumer's  home  (although  their  features  are 
identical).  For  the  same  reason,  two  identical  floor 
models,  manufactured  in  different  years,  may 
display  different  costs.  And,  models  with  different 
features  can  have  labels  based  on  different  cost 
features,  making  it  unlikely  that  average  consumers 
can  compare  their  energy  usage.  When  the  ranges 
have  chwged  by  less  thui  15%,  consumers  who  are 
familiar  with  energy  cost  information  may  think  the 
cost  information  on  die  label  is  inaccurate,  and  will 
be  unlikely  to  use  the  infbrmatioa  in  making 
purchasing  decisions.  Some  industry  membm  and 
consumer  groups  have  reported  that  consumers  are 
reacting  to  "out-of-date”  labels  by  not  using  the 
information  in  their  purchasing  informadon.  NPR, 
53  FR  22110. 


supplement  the  KWH  energy  usage 
des^ptor,  which  could  alone  be  used 
for  comparing  models. 

2.  Clothes  Washers  and  Dishwashws 

Labels  for  clothes  washers  and 
dishwashers  currently  must  contain  two 
ener^  descriptore— one  to  show  the 
cost  of  operation  for  each  watw-heating 
method  (electricity  or  gas).**  The  labels 
appear  more  complicated  because  of 
these  two  cost-of-operation  figures. 

Most  commmits  supported  changing 
the  energy  usage  descriptcv  for  this 
category  of  appliances.*’’  As  with 
refrigerators,  the  comments  favored 
changing  the  descriptor  from  annual 
operating  cost  to  kilowatt-hour  usage, 
this  time  in  terms  of  use  per  cycle.** 
Whirlpool  noted  that  the  mergy 
consumption  reflected  by  a  kilowatt- 
hour  per  cycle  descriptor  will  allow 
consumers  to  make  fair  mergy  usage 
comparisons  wnth  less  probability  for 
confusion  about  the  accuracy  of  aimual 
operating  costs  of  the  products.** 

AHAM  suggested  changing  the  labels  to 
show  only  the  energy  usage  with 
electrically  heated  water,  with  a 
footnote  showing  how  to  calculate  the 
percentage  reduction  in  operating  cost 
with  gas-heated  water.*® 

Because  use  of  dollar  costs  for  this 
product  requires  two  energy  use 
disclosures,  and  for  the  reasons 
discussed  in  the  NPR,**  the  Commission 
concludes  today  that  use  of  a  dollar  cost 
disclosure  for  these  products  is  unlikely 
to  assist  consumers  in  making  purchase 
decisions.  Moreover,  consumers  would 
benefit  from  simplified  labels  and  the 
use  of  alternative  energy  usage 
descriptors.  Unfortunately,  using  energy 
used  per  cycle  would  require  two 
disclosures  and  two  sets  of  ranges,  one 
showing  KWH  per  cycle  (to  run  the 
machine  and  heat  the  water]  when  an 
electric  water  heater  is  used,  and  one 
showing  KWH  (to  run  the  machine)  and 
therms  of  gas  (to  heat  the  water)  per 
cycle  when  the  product  is  used  with  a 

“Although  the  motors  that  power  clothes 
washers  and  dishwashers  run  on  electricity,  the 
source  of  the  energy  used  to  heat  the  water  fltey  use 
could  be  either  natural  gas  or  electricity.  When 
these  products  use  water  heated  with  natural  gas. 
heating  the  water  accounts  for  fifty  percent  of  the 
energy  consumed  during  testing.  When  they  use 
electrically  heated  water,  eighty  percent  of  the 
energy  us^  by  the  product  is  consumed  in  heating 
the  water. 

"AHAM,  I>-5,  5-a,  5, 6;  Whiripooh  D-16, 10- 
15, 15;  see  also  CEEAL,  E-1,  5-0  and  NRECA,  E- 
3, 1,  2.  One  comment,  (Alagasco,  D-0, 1,  2), 
suggested  that  the  Commission  continue  to  use  the 
dollar  descriptor  for  this  category  because  of  the 
desirability  of  continuity  in  labeling  practices. 
“AHAM,  D-5, 4-8;  and  Whirlpool,  D-16, 10-15. 
“D-16, 15. 

“D-8,  5-6. 

See  n.  85  above. 


gas  watar  heatar.  This  approach  would 
require  two  sets  of  ranges,  as  well. 

Instead,  the  Commission  proposes 
using  an  energy  fiactor**  as  the 
alternative  descriptor  because  it  results 
in  a  simpler  label  with  only  one  energy 
usage  descriptor  and  range  disclosure. 

See  section  H,  proposed 
§§  305.11(a)(S)(i)(E)  through  0).  The 
DOE  test  procedures  assume,  for 
purposes  of  calculating  the  energy 
factor,  that  the  watw  used  by  the 
appliances  is  electrically  heated. 
Accordingly,  the  procedures  yield  a 
single  energy  factor  fw  a  dishwater  ot 
clothes  disclosure,  instead  of  two.** 
Below  the  enwgy  factor  comparable 
product  range  ffisclosures,  the  two  cost 
grids  that  are  on  the  present  labels 
would  be  retained:  Ctoe  shovdng  annual 
cost  of  operation  with  electrically 
heated  water,  and  one  for  gas-heated 
water.  Thus,  this  scheme  should  permit 
simple  comparisons  between  similar 
models,  and,  with  the  two  cost  grids, 
would  enable  consumers  to  calculate 
annual  operating  costs  and  compare 
models  on  the  basis  of  how  their  water 
is  heated.  Sample  dishwasher  labels 
reflecting  this  change  are  being 
publish^  today  to  solicit  comment  on 
their  format,  as  discussed  in  section  IB, 
D,  below. 

3.  Water  Heaters 

The  DOE  test  procedure  for  water 
heaters  provides  that  the  alternative 
energy  usage  descriptor  for  this  category 
is  an  energy  factor.  The  comments 
relating  to  water  heaters  were  divided 
between  keeping  the  estimated  annual 
dollar  cost  of  operation  and  switching  to 
the  energy  factor. 

CEEAL  recommended  using  the 
energy  factor  on  the  general  groimds 
that  average  annual  cost  is  a  poor 
indicator  of  efficiency.**  GAMA 
expressed  no  preference  (except  for 
complete  elimination  of  Labels  for  water 
heaters  (see  section  G,  above).** 
Alagasco  favored  retaining  the  estimated 
annual  operating  cost,  because  the 
energy  factors  for  DOE’s  three  product 
classes  of  water  heatws  (gas,  electric 
and  oil)  are  so  different  that  heaters 
frum  one  class  cannot  be  compared 
meaningfully  with  those  in  another.** 

“  A  measure  of  the  useful  output  of  an 
appliance’s  services  divided  by  the  energy  input 
^  foot  note  8. 

“  AHAM  also  favored  a  single  disdosure,  as 
noted  above,  although  it  recommended  kilowatt- 
hours  per  cycla  D-S,  5-6. 

“E-1.5.7. 

“D-e,  2. 11-12. 

“D-9.2. 
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For  the  reasons  discussed  at  length  in 
the  NPR,*'  the  Commission  no  longer 
believes  that  dollar  disclosures  of 
energy  cost  are  likely  to  assist 
consumers  in  making  purchasing 
decisions.  See  EPCA  section 
324(c)(l)(A)(ii),  42  U.S.C 
6294(c)(l)(A)(ii).  The  Commission 
proposes  that  the  Rule  instead  reqviire 
disclos\ire  of  the  energy  factor.  The 
energy  factor  is  already  in  use  within 
the  industry  in  the  GAMA  Directory, 
and  is  easily  converted  to  estimated 
annual  cost  of  operation  if  required.**  It 
is  true,  as  Alagasco  noted,  that  use  of 
energy  factor  alone  would  make 
accurate  cross-fuel  comparisons 
difficult.  The  Commission  notes, 
however,  that  those  consumers  who 
wish  to  make  cross-fuel  comparisons 
would  be  able  to  do  so  on  the  basis  of 
cost  information  in  the  simplified  cost 
grids  at  the  bottom  of  the  recommended 
labels.  Similarly,  to  the  extent  building 
contractors  cross-fuel  compare,  they 
should  be  familiar  with  the  energy 
factor  disclosvires  and  conversion  tables 
in  the  GAMA  Directory. 

I.  Proposal  To  Exempt  Certain  Unvented 
Heaters 

IX)E  has  published  a  final  test 
procedure  for  imvented  heaters,  or 
“space  heaters,”  using  natural  gas, 
propane  and  kerosene,**  and  the 
Commission  must  consider  labeling 
these  products.***  These  products  are 
100%  efficient  because  they  are  not 
vented  to  the  outside  and  all  the  heat 
produced  as  the  result  of  fuel  utilization 
remains  in  the  area  being  heated.  In 
addition,  they  are  not  major  users  of 
energy,  compared  to  the  products 
presently  covered  by  the  Rule.  Since  it 
appeared  that  comparative  information 
on  energy  usage  would  not  be  very 
useful,  the  Commission  requested 
comment  on  its  proposal  to  exempt 
them  from  labeling. 

Two  comments  addressed  this 
subject.  CEEAL  supported  requiring 
labels,  contending  that,  even  though  the 


Seen,  as  above. 

■■See  GAMA,  I>-8, 11-12. 

•■49  FR 12149  (March  28. 1984). 

’■■In  the  miginal  rulemaking,  the  Commission 
considered  labeling  the  suhKategmy  of  electric 
unvated  space  heaters,  for  %vhi^  DOE  test 
procedures  were  available,  and  exempted  these 
products.  The  Commission  found  that,  because  they 
all  operate  with  virtually  die  same  efficiency,  the 
cost  incurred  by  industry  to  implement  a  laM 
disclosure  requirement  could  not  be  economically 
(ustified.  The  cost  of  testing  and  labeling  was  found 
to  be  substantial  and  would  increase  the  products' 
cost  by  about  3%.  The  evidence  also  did  not 
indicate  that  labeling  rvould  enable  consumers  to 
make  more  informed  purchasing  decisions,  because 
these  products  are  all  essentially  100%  efficient  in 
producing  heat  and  operate  with  litde  variation  in 
energy  costs.  44  FR  66466,  at  66468  (Nov.  19, 1979) 


efficiency  of  the  p^ucto  is  the  same, 
the  actual  operating  cost  is  important, 
and  should  be  disclosed  on  labels  in  the 
form  of  a  cost  grid.***  CEEAL  also  urged 
that  such  labels  be  required  on  products 
in  the  sub-category  of  vented  space 
heaters.**^  GAMA  contended  that 
imvented  gas  space  heaters  should  be 
exempted  for  the  same  reasons  that  the 
Commission  exempted  unvented 
electric  space  heaters.  GAMA  stated 
that,  because  unvented  gas  space  heaters 
are  dl  100%  efficient  and  are  not  major 
users  of  energy,  “there  are  no  possible 
economic  benefits  from  labeling  these 
products  that  could  justify  the  very 
simificant  cost  of  labeling  them.”  *** 
^e  Commission  may  exempt 
unvented  heaters  firom  labeling  only  if 
labeling  would  not  bo  technologically  or 
economically  feasible.  EPCA  sections 
324(a)(1)  and  324(b)(5),  42  U.S.C. 
6294(a)(1)  and  6294(b)(5).  Because  all 
models  are  100%  efficient,  and  because 
there  is  no  significant  difierence  in 
operating  cost  among  similarly  sized 
models,  labels  disclosing  costs  would 
not  help  consumers  make  purchasing 
decisions.*®^  Without  the  cost  of 
labeling  being  offset  by  any  significant 
benefit  to  consumers,  labeling  these 
products  would  not  he  economically 
feasible.  The  Commission  therefore 
proposes  exempting  unvented  heaters 
fueled  by  natural  gas,  propane  and 
kerosene  from  the  Rule. 

m.  Issues  Not  Raised  in  the  NPR 

A.  Disclosure  Program  for  Central  Air 
Conditioners 

In  the  course  of  its  comments  on  other 
issues.  Carrier  requested  that  the 
Commission  repeal  the  recently  adopted 
requirement  for  product-specific  labels 
on  central  air  conditioners.  Carrier 
contended  that  the  Commission’s 
original  rationale  for  not  requiring 
pit^uct-specific  labels  on  furnaces  is 
still  valid  for  both  furnaces  and  central 
air  conditioners.***  The  Conunission’s 
reasoning  for  requiring  product-specific 
labels  for  central  air  conditioners  is 
described  in  the  Statement  of  Basis  and 
Purpose  for  the  central  air  conditioner 
amendments.***  Carrier’s  submission 
does  not  contain  any  new  information 


>0'CEEAL.B-1,8. 

’■■/d.  The  Commission  exempted  the  category  of 
vented  heaters  (all  fuel  types)  during  the  original 
rulemaking  (xroceeding.  llie  Commission  finds  that 
the  presMit  rectnd  does  not  contain  sufficient 
fustification  for  reversing  that  dedsioa  44  FF 
66466,  at  66468  (Nov.  19, 1979). 

““GAMA,D-8, 13. 

’■■The  Commissitm  assumes  that  consumers 
undmstand  that  models  that  provide  more  heat  cost 
more  to  operate. 

’■*  D-10, 2, 3.  See,  also,  the  discussion  at  note  45 

’■■  52  FR  46888, 46891-2  (Dec.  10, 1987). 


that  justifies  reconsidering  the  Rule’s 
requirements  in  this  regairi. 

B.  Minor  Revisions  To  Make  the  Rule 
Current 

1.  Descriptions  of  Covered  Products 

Section  305.3  of  the  Rule — 
Description  of  Covered  Products  to 
Which  this  Part  Applies — lists  the 
products  covered  by  the  Rule  along  with 
definitions  for  them  that,  with  three 
exceptions,  repeat  the  definitions  that 
appeared  in  the  applicable  DOE  test 
procedures  at  the  time  the  Rule  was 
published  in  1979.**^  During  the  years 
since  the  Rule’s  promulgation,  however, 
there  have  been  numerous  technical 
modifications  to  DOE’s  definitions.  In 
addition,  there  have  been  substantive 
changes  to  the  DOE  rules  due  to 
approval  of  test  procedures  for  new 
pr^uct  categories  and  adoption  of  a 
minimum  efficiency  standards  pursuant 
to  NAECA  87.***  Because  the 
Commission’s  Rule  and  EKDE’s  test 
procedures  and  standards  work  in 
tandem  to  regulate  the  products 
enumerated  in  EPCA.  the  Commission 
proposes  to  update  the  Rule’s 
definitions  to  establish  as  much 
consistency  as  possible  and  to  avoid 
confusion  and  misunderstanding. 

DOE’S  test  procedures  are  found  in  10 
CFR  part  430.  Definitions  for  covered 
products  appear  in  two  areas  of  part 
430.  Section  430.2  of  subpart  A  (General 
Provisions)  contains  definitions  for  all 
products  listed  in  EPCA  section  322(a), 
42  U.S.C.  6292(a),  as  well  as  definitions 
for  other  pertinent  terms.  Most  of  the 
amendments  proposed  today  are  taken 
firom  these  subpart  A  definitions. 
However,  additional  definitions  appear 
in  the  definitions  sections  in  the  texts  of 
the  test  procedures  themselves,  which 
are  in  subpart  B.  Some  of  these  test 
procedure  definitions  are  helpful  in 
describing  products  covered  by  the 
Rule,  and  the  Commission  has  included 
pertinent  ones  in  today’s  amendments 
to  the  descriptions  of  covered 


’■^The  exceptions  are  the  definitions  for  central 
air  amditioners,  pulse  combustion  and  condensing 
furnaces  and  fluorescent  lamp  ballasts,  which  were 
eithw  added  or  updated  in  connection  with  the 
rulemakings  that  were  held  when  those  products 
wwe  brought  under  coverage.  Coverage  of  central 
air  conditioners  and  pulse  combustion  and  , 
condensing  furnaces  was  aimounced  on  December 
10, 1987  (52  FR  46888),  and  coverage  of  fluorescent 
lamp  ballasts  was  annoimced  on  )uly  5, 1989  (54 
FR  28031). 

’■■For  example,  DOE  has  developed  a  test 
procedure  for  a  new  product  category  added  by 
NAECA  87 — pool  heaters — and  has  developed  test 
procedures  for  two  new  types  of  water  heaters — 
instantaneous  water  heaters  and  heat  pump  water 
heaters.  Those  products  will  be  addressed  in  a 
separate  proce^ng. 


Federal  Register  /  Vol.  58,  No.  42  /  Friday,  March  5,  1993  /  Proposed  Rules 


12829 


products.*®®  The  proposed  amended 
sections  to  the  section  of  the  Rule 
describing  covered  products  are  in 
section  H — proposed  §§  305.3  (a),  (b), 
and  (e)  through  (i).  The  Commission 
seeks  comment  on  this  proposal. 

2.  Determinations  of  Energy  Usage 

Section  305.5  of  the  Rule  establishes 

references  to  the  appropriate  DOE  test 
procedure  that  manufacturers  must 
follow  in  determining  the  energy  usage 
figures  to  be  used  in  complying  with  the 
required  disclosures.  Because  &e 
Commission  is  proposing  that  the 
primary  disclosure  of  energy  usage  now 
be  in  terms  of  kilowatt-hour  use  per  year 
or  energy  factor  instead  of  estimated 
annual  operating  cost,  the  wording  in 
§  305.5  must  be  changed  to  reflect  this 
recommendation.  To  accomplish  this, 
the  Commission  proposes  minor 
amendments  to  §  305.5.  See  section  H, 
proposed  §  305.5. 

3.  Determinations  of  Capacity 

Section  305.7  of  the  Rule  establishes 
the  methodology  for  determining  the 
capacity,  or  size,  of  covered  products. 
This  is  accomplished  by  a  general 
definition  of  capacity  for  each  product 
followed  by  a  reference  to  the  specific 
section  of  the  DOE  test  that  contains  the 
procedure  for  determining  the  capacity 
of  the  product.  Because  the  DOE  tests 
have  been  modified  since  these 
references  were  published  in  the  Rule, 
the  references  are  virtually  all  incorrect. 
To  bring  the  references  in  §  305.7  into 
conformance  with  the  current  DOE  rule, 
the  Ck)mmission  proposes  amending 
§  305.7  so  that  the  references  are  correct. 
See  section  H,  proposed  §  305.7. 

C.  Energy  Efficiency  Descriptors 

Six  comments  suggested  unsolicited 
modifications  of  the  Rule’s 
nomenclature  for  energy  efficiency 
descriptors.**®  Cuirently,  the  Rule  uses 
the  single  term  “Energy  Efficiency 
Rating  (EER).“  This  provision  was 
initially  adopted  so  consumers  could 
learn  to  recognize  and  associate  it  with 
energy  efficiency  measurement  without 
being  confused  by  a  multiplicity  of 
terms.  Industry,  however,  describes  the 
same  rating  with  the  terms  “Energy 
Efficiency  Ratio  (EER)”  for  room  air 
conditioners.  “Aimual  Fuel  Utilization 
Efficiency  (AFUE)’’  for  furnaces, 
“Seasonal  Energy  Efficiency  Ratio 
(SEER)”  for  central  air  conditioners  and 

'‘^See  section  H,  pr(^>osed  S  305.3(aK2>— “All- 
refirigerator",  $  30S.3(c)— “Water  Heating 
Dishwasher",  and  §$  305.3(h)  (4)  and  (S>— “Single 
package  unit”  and  “Split  system”. 

”«CEEAL.  E-1, 4;  Edison,  B-2. 1-2;  NRECA,  E- 
3,  2:  GAMA.  D-8,  7;  WTU,  D-17, 1;  and  AW.  D- 
12.  3. 


the  cooling  side  of  heat  pumps,  and 
“Heating  Seasonal  Performance  Factor 
(HSPF)“  for  the  heating  side  of  heat 
pumps.***  These  terms  also  are  found  in 
the  DOE  test  procedures. 

With  one  exception,  the  comments 
proposed  changing  the  Rule’s  use  of  a 
single  term,  “B^,”  to  the  specific  terms 
for  each  relevant  product  category  used 
by  the  industry.  Although  “E^”  is  used 
on  labels,  fact  sheets  and  in  catalogs, 
industry  still  uses  the  other  terms 
extensively,  too.  ’Thus,  there  is  a 
potential  for  confusion.  Moreover, 
comments  suggested  that  people 
understand  that  the  terms  "AFUE”,  as 
used  for  furnaces,***  and  “SEER”  as 
used  for  central  air  conditioners.*** 
GAMA  and  ARI,  however,  suggested 
using  a  new  term.  “Efficiency  Rating 
(ER),”  and  noting  on  labels  that  it  refers 
to  the  AFUE  or  SEER,  as  appropriate.*** 

Rather  than  creating  a  new  term,  as 
GAMA  and  ARI  suggest,  the 
Commission  proposes  permitting 
disclosure  of  the  descriptors  that  are 
commonly  used  by  the  industry  and 
referenced  in  the  DOE  tests.  Thus,  the 
proposed  amendments  to  §  305. 2(i)  of 
the  Rule  allow  the  use  of  the  product- 
specific  terms. 

D.  New  Energyguide  Label  Format 

1.  Background 

As  discussed  in  section  n,  D,  4,  above, 
the  NPR  sought  comment  on  possible 
alternatives  to  dollar  energy  usage 
figures  on  labels,  such  as  kilowatt-hour, 
therm  or  gallon  usage  or  energy  factor. 

In  preparing  sample  labels  to  display 
the  recommended  new  descriptors,  the 
Commission  realized  that  more  changes 
to  the  labels  would  be  necessary  than  it 
had  originally  anticipated.  For  example, 
explanatory  language  would  have  to  be 
included  for  su^  terms  as  “energy 
factor”  and  “kilowatt-hours  per  year.” 

In  addition,  major  adjustments  in 
graphic  design  would  have  to  be  made 
to  accommodate  the  proposal  for  a 
single  energy  factor  descriptor  for 
clothes  washers  and  dishwashers, 
instead  of  two  separate  dollar 
descriptors  (depending  on  whether  a  gas 
or  electric  water  heater  is  used). 

Because  even  the  minimiim  number 
of  changes  that  could  result  from  these 
propos^  amendments  would  require 
re-designing  all  current  labels,  the 
Commission  is  taking  this  opportunity 
to  propose  simplifying  the  presentation 
of  the  required  information  and  making 
the  labels  more  “user-friendly,”  This 

Section  305.2(i). 

“>CEEAL.  E-1. 4;  NRECA.  E-3.  2;  Edison.  E-2, 
1-2;  and  WTU,  D-17. 1. 

Edison,  E-2. 1-2;  WTU,  D-17. 1. 

”«GAMA,  D-8,  7;  AW.  D-12. 3. 


change  is  responsive  to  consumer 
reseai^  conducted  by  the  Department 
of  Energy  in  1984  and  1985  that 
suggested  that  the  current  label  format 
could  benefit  from  simplification.*** 

In  consultation  with  the  Department 
of  Energy’s  Office  of  Codes  and 
Standards,  the  Commission  enlisted  a 
graphics  design  professional  tc  prepare 
prototype  labels.  The  prototypes  use 
three  different  modes  of  presentation  for 
the  energy  usage  information  required 
by  the  Rule— a  bar  graph,  a  vertical 
graph  and  the  current  horizontal  graph 
configuration. 

2.  Consumer  Research 

The  Commission  conducted 
exploratory  consumer  research  on  the 
th^  alternative  modes  of  energy  use 
presentation  for  dishwasher  lalmls,  to 
obtain  a  preliminary  indication  of 
which  commimicated  best  to 
consumers.  The  research  project 
involved  120  shopping  mall  consumers. 
The  study  showed  consumers  preferred 
the  bar  graph  format  over  the  other  two 
(as  well  as  over  the  current  format),  with 
the  vertigal  format  a  fairly  close  second 
choice.  Uie  Commission  has  put  the 
results  of  the  study  on  the  rulemaking 
record  so  commenters  may  read  them 
before  commenting  on  the  proposed 
labels. 

The  study  also  showed  that  many 
consumers,  when  presented  each  of  the 
labels,  were  not  sure  what  the  term 
“energy  factor”  meant.  'The  labels 
explain  that  energy  factor  means  a 
measure  of  energy  use  for  dishwashers, 
and  that  higher  means  more  efficient. 
'This  simple  explanation  seems 
sufficient  for  the  labels.  In  addition, 
consumers  have  already  become 
familiar  with  EER  disclosures  for 
climate  control  equipment,  with  respect 
to  which  “higher  is  better.”  However, 
after  the  consumer  research,  the 
prototype  bar  format  label  was  revised 
slightly  to  make  the  definition  more 
noticeable.  Any  further  suggestions 
about  how  to  commimicate  this 
information  are  welcome. 

3.  Issue  Regarding  Bar  Graph  Format 

With  the  horizontal  bar  label  format 

and  the  prototype  vertical  bar  label 
format,  the  length  of  the  bar  that  shows 
the  range  of  comparability  is  the  same 
on  all  the  labels.  With  the  prototype  bar- 
graph  label  format  (as  shown  to  the 
consumers  at  the  mall),  each  end  of  the 
range  continuum  is  represented  by  a 
separate  bar.  'These  two  bars  are  of 
different  heights  that  are  relative  to  each 
other  and  to  the  third  bar  representing 

"‘The  DOE  researeh  bat  been  placed  on  the 
rulemaking  recrad. 
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the  eneiw  tMageoftha  labedadmodri. 
Blit  the  Da»<doiiotk«ii««piMcaibed 
height.  This  fiomnt  leevM  room  lor 
lab^  with  0iat  jhow  bars  of 

slightly  di^vnt  heights,  ¥diich  oould 
affect  the  oooaiSiBacy  of  presentation 
among  manufacliiiets. 

Toevoid  confusing  or  misleadiog 
prasentatiims,  oam  poasibiUty  is  to 
require  that  ti^  thiW-bar -graph  be 
piesoited  againsta  erid  hacitjpmiBd, 
and  to  lequiM  that  ^  high  end 
consistently  occupy  the  fell  height  of 
the  grudi  a^-the  lowaod  come  up  mily 
to  the  first  line  in  the  grid.  The  fourth 
sample  dishwasher  label  (Sample  4) 
reflects  this  proposail  as  well  as  the 
revised  locattoa  of  the  energy  fectcr 
definitlon.  This  label  fe  also  slightly 
larger  than  die  preenntly  required  l^iels. 
The  CammiaaiaD  also  sequests 
suggestians  for  other  epproacdies  to  the 
bar  graph  issue  end  wh^er  the  Rule's 
dimension  requheibeiits  -for  labels 
should  be  changed. 

4.  Issues  on  Which  Ck>mment  Is  Sought 

The  following  four  questions  request 
comment  on  how  consumers  peroeive, 
understand  and  use  inlcumation  cm 
energy  effici«Ky.  The  Cknmntssion  is 
particularly  interested  fe  how  weh 
various  foiinats  actually  help  cxmsumeis 
determine  the  relative  efficiency  of 
particular  products.  Reports  of 
consumer  research  studies  will  be 
especially  helpfeL 

1.  The  Commission  is  proposing  that 
the  energy  factor  he  uaed  as  the  primary 
energy  usage  descriptor  for  dishwashers, 
clothes  washers  and  water  heatms.  The 
Commisskm  seeks  ccmunent  on  how  the 
term  "energy  factor”  would  be 
perceived,  undeiatood  and  used  by 
consumers. 

a.  Is  the  explanation  of  this  term  on 
the  proposed  labels  adequate?  What 
different  language  on  the  new  labels 
could  explain  t^  terra -bettm^ 

b.  Should  e  different  term,  like,  for 
exangde,  "energy  efficiency  rating 
(EER)”  or  "£•  value”  be  used  instead  of 
“energy  factor”  on  labels  that  disclose 
the  energy  facior? 

2.  TheOrmmMsion  is  proposing  that 
kifowatt-hour  use  per  yew  be  used  as 
the  primary  energy  us^e  daacTiptor  for 
refc^rators,  rafiigerator-freezers  and 
fieeam.  The  Conuniaeion  seeks 
comment  on  how  the  term  “kilowatt- 
hoiu-  uae  5)er  year”  is  pwoeived, 
undento^  aiid  uaed  by  consumers. 
Should  this  terra  he  ciefined  or 
explained  on  the  proposed  labels,  and, 
if  so.  bow? 

2.  The  Commission  is  psoposiqg  that 
labels  for  rebigerators,  refrigerator- 
freezers  and  freezers,  dishwaBhers. 
clothes  washers,  water  heaters,  and 

c 


room  air  ccrndkitmerB  txmtein  cost  ^ds 
toencble  cfmeaiewre  to  determine  w 
estimated  annual  ofMretittgoost  ofthe 
prcxlact  Oneelemesit  rffthese  cost  grids 
would  be  a  range  of  oasts forffie  fuels 
used  by  tl»  product  (electricity,  natural 
gas,  etc.).  Tlte  CommiaBian  seeks 
comment  cm  what  cost  figures  and  what 
cx»t  figure  intervals  wouidhe 
appropriate  for  the  Ishels  for  theae 
various  applimicas.  The  Commissicm  is 
particrulaily  iatewsted  in  how  easy  it  is 
for  consumeETsto  use  the  coat  grid  to 
compare  the  relative  costs  of  Mtemative 
products. 

4.  The  CommissioB  solicits  ccnnment 
on  how  weU  die  proposed  new  labels 
communicate  the  requized  information, 
how  consumers  will  actually  use 
various  formats,  whether  die  cost  to 
industry  are  justified -by  the 
improvement  in  communication,  and 
any  furdier  suggestions  for  improving 
their  design. 

E.  Past  Effective  Dates 

Sincre  the  Rule  was  first  pubdished  in 
1979,  the  effective  dates  for  its 
requirements  have  been  cxidified  in 
§  305.18.  The  effective  dates  fen- 
reporting  requirements  have  also 
appeared  separately  in  §  305.8(a). 
B^use  of  various  amendments  to  the 
Rule  over  the  years,  there  are  now  many 
different  effective  dates  recited  in 
^  305.18  and,  to  a  lesser  extent, 

§  305.8(a).  The  Commission  finds  that 
their  cemtinued  inclusicm  in  the 
codified  version  of  the  Rule  is  of 
questionable  value.  Ccunmission  staff 
has  been  informed  by  legal  staff  at  the 
offices  of  die  Federal  Register  that 
inclusion  of  these  effeci  dates  in  the 
Rule  as  eexlified  in  the  Code  of  Federal 
Regulaticmsis  at  the  Commission’s 
option,  and  that  thair  deletion  will  have 
no  substantive  effect  cm  the  Rule.  The 
actual  effective  dates,  if  of  historical 
interest  to  anyone,  cxiuld  still  be  found 
in  the  Federid  Register  notices  that  were 
issued  each  time  a  provision  was 
amended.  The  Commissicm  proposes, 
therefore,  to  delete  §  305.18  entirely  and 
to  eliminate  the  effective  dates  in 
§  305.8(a),  to  simplify  and  reduce 
printing  crests.  See  sectfon  H,  proposed 
§§  305.a(a).  305.18  and  305.19  (which 
would  be  xenumbered  305.18). 

Sectioa  A:  fevitatfen  toCommetSl 

All  interested  persons  are  hereby 
notified  that  they  may  comment  cm  any 
issue  of  fecrt.  law  or  policy  that  may 
have  bearing  upon  the  proposed 
amendments.  As  all  matters  discxissed 
in  part  n  previously  have  been  sub)ect 
to  comment,  the  Commisaion  lequests 
that  cremments  with  segard  lo  the 
matters  there  discussed  be  in  the  nature 


of  rebuttal  cremments  ickmtifyring 
analytical  flmes  sr  iniaundeastandings, 
rather  fiian  rapetiticm8iif>«ariter 
commente.  Witten  {xunmants  dfould  be 
addrauedio  Henry  B.  Qdmil,  PKaiding 
Officrer,  Federal  Trade  Onnmiauem, 
Washington,  DC  20580;  they  will  be 
acreepted  until  April  19, 1993.  To  assure 
prompt  considerarion,  cremments  rimuld 
be  identified  as  ”  Appliance  Taheling” 
and  furnished,  whm  feasible  and  not 
burdensome,  in  five  crepies. 

AU  comments  ^loula  be  Hfaronced  lo 
either  the  Commissicm 'squutiaiu  or 
the  section  nf  -the  proposed  ndes  being 
discsiBBed.  The  Coranussion  requests 
that  commenteas  provide  Tepifseadative 
factual  data,  in  lieu  sd  aneo^ad 
experieiu».  Individual  firms’ 
eiqieriences  are  relevant  lo  the  extent 
th^  typify  industry  experiencre,  in 
general,  or  that  cdsimilar-sized  firms. 

Comments  opposing  the  proposed 
rules  or  specific  provisions  should,  if 
possible,  suggest  a  specific  alternative. 
Proposals  for  alternative  regulations 
should  include  reasons  and  data  that 
indicate  why  the  altemativee  would 
better  serve  the  purposes  of  the 
proposed  rules.  -Comments  ^ould  be 
supported  by  a  full  discussion  erf  all 
relevant  facts  and/or  he  based  directly 
on  firsthand  knowledge,  personal 
experience  or  general  understanding  erf 
the  particular  issues  addressed  by  the 
proposed  rules. 

Before  adapting  theae  proposed  rules 
as  final  rules,  cemsideratiem  -will  be 
given  to  any  written  cremments  timely 
submitted  lo  the  Presiding  Officer  and, 
if  a  hearing  is  held  cm  the  EnergyGuide 
label  format  issue  discressed  in  ffi,  D, 
above,  on  the  record  of  -foot  bearing,  as 
well.  Comments  submitted  will  be 
available  Tor  public  inspection  m 
accordanoe  with  fiie  Freedom  of 
Information  Act  (5'U.S.C.  552)  and 
Commission  Regulations,  on  normal 
business  days  b^ween  the  hcrars  of8;30 
a.m.  to  5  p.m.  et  the  Public  Referenoe 
Room  130,  Federal  Trade  Commission, 
6th  and  Pennsylvania  Ave.,  NW., 
Washingtem,  EC  20580. 

Section  13;  Public  Hearings 

Persons  desiring  a  publk;  hearing  on 
the  proposed  EnogyCuide  ladicil  format 
amendments  rimuld  notify  the  Presiding 
Qffioerbyno  later  than Idarcb  .25, 1993. 
If  there  k  interest  in  abearing.it  will 
take  place  in  zoom  532 -erf  the  Federal 
Trade  Coramiasion,  Pennsylvania 
Avenue  at  Sixth  Street,  Northwest, 
Washington,  DC,  at  a  time  and  date  that 
will  be  announced  in  a  subsequent 
notice. 

If  a  hearing  is  held,  persons  desiring 
to  testify  wiU  be  requited  to  jnibmit  to 
the  Presiding  Officer  a  complete 
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statement  in  advance.  This  will  be 
entered  into  the  record  in  full.  Proposed 
testimony  should  be  limited  to  the 
EnergyGuide  label  format  issue 
discussed  in  m,  D,  above.  As  a  general 
rule,  oral  statements  should  not  exceed 
ten  minutes.  There  will  be  no 
opportunity  for  interested  persons  to 
cross-examine  witnesses.  Further 
instructions  to  witnesses  will  be 
contained  in  the  notice  announcing  the 
hearing. 

Section  C:  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  Henry  B.  Cabell,  the 
Presiding  Officer,  who  is  responsible  for 
the  orderly  conduct  of  the  proceeding 
and  who  shall  have  all  powers 
necessary  to  that  end,  including  the 
authority  to  rule  on  all  motions  or 
petitions  filed.  Applications  for  review 
of  a  ruling  will  not  be  entertained  by  the 
Commission  prior  to  its  review  of  the 
record  unless  the  Presiding  Officer 
certifies  in  writing  to  the  Commission 
that  a  ruling  involves  a  controlling 
question  of  law  or  policy  as  to  which 
there  is  substantial  ground  for  difference 
of  opinion  and  that  an  intermediate 
review  of  the  ruling  may  materially 
advance  the  ultimate  termination  of  the 
proceeding  or  that  subsequent  review 
will  be  an  inadequate  remedy. 

Section  D:  Post  Comment  Period  or 
Hearing  Procedures;  Communications 
by  Outside  Parties  to  Commissioners  or 
Their  Advisors 

Interested  persons  will  be  afforded  20 
days  after  the  close  of  the  hearing,  or  the 
close  of  the  comment  period  if  no 
hearing  is  held,  to  file  rebuttal 
submissions,  which  must  be  based  only 
upon  identified,  properly  cited  matters 
already  in  the  record.  The  Presiding 
Officer  will  reject  all  submissions  that 
are  essentially  additional  written 
comments,  rather  than  rebuttal.  If  a 
hearing  is  held  the  20-day  rebuttal 
period  will  commence  when  the  hearing 
transcript  is  placed  on  the  public  record 
by  the  Presiding  Officer.  After  the 
rebuttal  period,  staff  will  analyze  the 
evidence  on  the  record  and  submit  a 
recommendation  for  the  final  rule. 

Pursuant  to  Commission  Rule 
1.26(b)(5),  communications  with  respect 
to  the  merits  of  this  proceeding  from 
any  outside  party  to  any  Commissioner 
or  Commissioner  advisor  during  the 
course  of  this  rulemaking  shall  m 
subject  to  the  following  treatment. 
Written  commimications,  including 
written  communications  from  members 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  public  record.  Oral 


communications,  not  including  oral 
communications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  communications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner  advisor  to  whom  such 
oral  communications  are  made  and  are 
promptly  placed  on  the  public  refx>rd, 
together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  commimications.  Oral 
communications  from  members  of 
Congress  shedl  be  transcribed  or 
summarized  at  the  discretion  of  the 
Commissioner  or  Ccunmissioher  advisor 
to  whom  such  oral  communications  are 
made  and  promptly  placed  on  the 
public  record,  together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications. 

Section  E:  Metric  Usage 

Section  205b  of  the  Metric  Conversion 
Act,  as  amended  by  the  Omnibus  Trade 
and  Competitiveness  Act,'*®  expresses 
Congressional  policy  regarding 
measurement  systems.  This  Act  states 
that  the  metric  measurement  system  is 
the  preferred  system  of  weights  and 
measures  in  the  United  States.  It  also 
requires  federal  agencies  to  use  the 
metric  system  of  measurement  in  all 
procurements,  grants  and  other 
business-related  activities  (which 
include  rulemakings),  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  United  States  firms. 
These  requirements  are  expressed  in 
Executive  Order  12770  of  July  25, 
1991."’ 

The  Commission  has  identified  three 
areas  of  tlie  Rule  with  respect  to  which 
there  is  a  potential  for  use  of  metric 
terms— either  in  place  of  or  in  addition 
to  inch-pound  measurements.  One  is 
exclusively  a  Commission  requirement. 
The  other  two  pertain  to  the  Rule’s 
requirements  that  are  dependent  on  the 
DOE  test  procedures. 

First,  the  Rule  specifies  dimensions 
for  the  EnergyGuide  label  in  inches  and 
picas.  See  §  305.11(a).  The  Commission 
solicits  comment  on  whether  the  Rule 
should  specify  the  dimensions  in  metric 
or  dual  terms,  or  remain  unchanged. 

Second,  the  required  capacity 
descriptors  for  some  products  are 
currently  in  inch-pound  measurement: 
Cubic  feiet  for  refrigerators,  refrigerator- 
freezers  and  freezers,  Btus  for  climate 
control  products  and  first  hour  rating  in 
gallons  for  water  heaters.  Manufacturers 


”»15U.S.C205b. 
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of  these  products  are  required  to  submit 
data  annually  to  the  Commission  about 
the  energy  efficiency  or  usage  of  their 
products  catMorized  in  these  capacity 
descriptors,  llie  data  reported  to  the 
Commission  are  based  on  tests 
conducted  according  to  DOE 
requirements.  These  data  then  form  the 
basis  for  the  EnergyGuides  that  appear 
on  each  covered  product.  See  §§  305.7 
and  .8.  ’The  Commission  solicits 
comment  on  whether  to  leave  the 
present  requirements  unchanged,  or  to 
require  these  data  to  be  reported  to  the 
Commission  and/or  disclosed  on 
EnergyGuide  in  metric  or  in  dual  terms. 

Thiira,  the  cost  grids  on  EnergyGuides 
for  clothes  washers,  dishwashers  and 
water  heaters,  show,  as  one  factor  of  the 
grid,  a  fuel  cost  expressed  in  terms  of 
Idlowatt-hours  for  electricity,  therms  for 
natural  gas  and  gallons  for  heating  oil. 
See  appendices  C,  D  and  F  The 
Commission  solicits  comment  on 
whether  to  require  metric  or  dual 
disclosures,  or  to  leave  the  present 
requirements  unchanged. 

Specifically,  are  the  companies  that 
would  be  affected  sophisticated  enough 
in  the  use  of  measurement  systems  that 
requiring  the  metric  only  or  dual 
disclosures  discussed  a^ve  would  not 
be  burdensome?  Are  consumers 
knowledgeable  enough  about  metric 
measurement  that  metric  only  or  dual 
disclosures  would  be  appropriate  or 
EnergyGuides?  Would  the  use  of  dual 
disclosures  on  EnergyGuides  serve  an 
educational  function  by  increasing 
consumers’  knowledge  of  the  metric 
system?  Would  the  requirement  of 
metric  only  or  dual  disclosures  be 
impractical  or  likely  to  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  firms?  Are  there  other 
areas  of  the  Rule  that  could  be  affected 
by  this  requirement? 

Section  F:  Regulatory  Flexibility  Act 

In  the  NPR,  the  Commission 
concluded  preliminarily  that  the 
provisions  of  the  Regulatory  Flexibility 
Act  relating  to  an  initial  regulatory 
analysis  "®  were  not  applicable  to  the 
proposed  amendments  because  the 
amendments,  if  promulgated,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
entities."®  The  Commission  noted  that 
its  conclusion  was  based  on  information 
presently  available  and  requested 
comment  on  the  subject.  No  comments 
were  received  bearing  directly  on  this 
issue.  The  Commission  has  no  reason  to 
believe,  therefore,  that  the  amendments 
proposed  today  would  have  a  significant 
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ecxmomic  impart  oaa  auhstantial 
numbar  of  small  anhtiaa.  In  fact,  iha 
Commiaainn  haliowea.  as  discusaed 
beUMK,  that  tha  amandmants  would  not 
have  a  m-onr,m»r-  iinpar* 

The  wTnwndmwnta  lelating  to  energy 
usage  discloeiuHS  for  furnaces  would 
not  Mve  a  sigaificaDt  impact  because 
the  two  proposed  cbanges  Melfliely  to 
o%et  awb  oiberln  terms  of  cost  aad 
burden.To  (he  extent  that 
manufacturers  wmild  have  to  prepare 
the  product-speciBc  lehela,  Indeed  of 
the  labels  pruently  required.  &ey 
would  inoir  somewhat  ^nater 
administrative  and  printing  expenses. 
Ibis  would  baoEbet,  to  someaKtentiw 
the  fact  that  they  would  be  dile  to  avail 
themselves  of  the  option  to  disclose 
required  inionnation  in  an  industry 
diractlyand  nid  pr^wre  fact  sheets. 
Overall,  the  CVunmission  eaqiects  that 
there  would  most  likely  be  a  reduction 
of  expense  to  firms  of  ^  sizes, 
primarily  because  of  lower  printiitg 
costs. 

The  amendments  relating  to  the 
creation  of  new  range  subcategooes  for 
furnaces,  room  air  conditioners  and 
refiigerators,  refijgerator-freeceisand 
freezers  would  not  have  a  significant 
impact  because  die  amendments  impose 
few,  if  any.  additional  costs  and  would 
have  the  same  impact  on  all  affacted 
industry  members.  In  addition,  the  fact 
that  these  products  would  now  be 
categorized  in  aocordanoe  with  the 
subdivisions  in  DQE’s  minimum 
efficiency  standards  program  would 
make  it  administratively  easier  for  the 
affected  organizations  because  they 
would  not  nave  to  arrange  compliance 
with  two  sets  of  similar,  but 
inconsistent,  regulations. 

Finafiy,  die  amendments  relating  to 
the  use  ^  difiemit  label  format  and 
different  energy  usage  descriptors  on 
labels  would  not  have  a  significant 
imptact.  Althou^  these  would  be  a 
small  initial  cost  in  changing  current 
labels,  the  cost  is  likely  to  be  offset  in 
future  years  became  fewer  annual  label 
changes  are  likely  to  be  required  with 
the  use  of  the  new  descriptors  which, 
unlike  dollar  descriptors,  would  not  be 
subject  to  annual  changes. 

B^use  it  appears,  on  the  basis  of 
evidence  presently  available,  that  these 
changes,  if  proirndgated.  wo^  not  be 
likely  to  have  a  ai^ificant  impact  on  a 
substantial  numbmuf  small  entitles 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  and  the  rules 
implementing  H.  the  Commission 
teirtatively  candndes  that  a  regulatory 
analysis  is  uimecessary.  In  U^t  of  the 
above,  the  Commission  certifies,  under 
the  provisions  of  section  5  of  the 
Regulatory  Flexibility  Act.  5  U.S.C 


605(b),  that  the  proposed  regulations,  if 
promulgated,  wi^d  not  bevea 
significant  economic  fanpsct  OB  a 
substandal  niimhar  of  small  entities. 

The  Commiasien  requests,  lunwewer, 
information  on  whether  tha  proposed 
amendments  would  havs  aaignifioant 
impact  on  a  substantial  number  of  small 
entities.  After  reviewing  any  xxunments 
received  on  this  sul^ect,  the 
Commission  will  dedde  whether  the 
preparation  of  a  fiiud  regulatory 
flexibility  analyaia  is  ^prcypriate. 

Section  G:  Vapaneoift  ftadncikn  Act 

In  the  NPR.dre  Commission  stated 
that  the  Rtde  contains  disclosure  and 
reporting  requirements  that  constitute 
“information  collection  requirements” 
as  defined  by  5  CFR  1320.^c),the  rule 
implementing  die  P]^>OTwoik  Reduction 
Act  (“FTIA**),  44  U.S.C,  3501-3520.  The 
Commission  noted  that,  because  of  this, 
the  Rule  was  reviewed  in  1984  by  the 
Ofiice  of  Manageasent  and  Budget 
(“OMB”)  and  assigned  0MB  Control  No. 
3084-0069. 

Because  the  changes  proposed  in  the 
NPR  would  modify  existing  labelii\g 
requirements,  they  were  submitted  to 
for  review  as  required  by 
§  1320.13  of  (he  FRA  rules.  The 
Supporting  Statement  submitted  to 
OMB  estimated  diat  the  adoption  of  the 
proposed  amendments  would  reduce 
the  paperwork  burden  of  the  Rule  by 
6,500  burden  hours,  or  am>roximately 
5%.  This  reduction  would  have  been 
due  primarily  to  allowing  furnace 
manufacturers  to  use  die  directory 
option  instead  of  distributing  fact 
sheets.  Ihe  NPR  solicited  comment  on 
the  information  ixillection  aspects  of  the 
proposed  amendments.  No  substantive 
comments  were  received  on  this  subject. 

Since  the  NPR  was  pubti^ed, 
however,  the  Supreme  Cknirt  issued  a 
decision  that  Umits  the  apptication  of 
the  conc^  of  information  collection  in 
the  PRA  and  rules.  In  Dole  v. 
Steelworkers,  die  Court  held  that  the 
scope  of  the  terms  “information 
coHection  request”  and  “collection  of 
information”  in  the  PRA  and  rules  are 
limited  to  reporting  and  recordkeeping 
requirements  and  do  not  inchide 
disclosure  requirements.'*^  This  is  a 
narrower  view  that  that  heretofore  held 
by  OMB,  which  has  interpreted  the 
terms  as  including  disclosure 
requirements. 

Since  the  labeling  provisions  of  the 
Commission's  Rule  are  cleariy 


*“1103. tx  929X1990).  ’It'raportiiig  and 
recordkaapingTaquiiamant'  tt  andeivliood ■tote 
anatogOMt-to  tha  wampka  igoundiag  tt.  4>n 
phraae  would  comprUa  only  rule*  raquiring 
infonnation  to  be  sent  or  made  availaUelo  a  iederal 
agency,  not  discloaute  rulea.**  Id.  at  935. 


discloslUB  requiremanfa;.  those 
amendments  that  affeot  them  uriH  not 
require  OMB  neview  or  dearanoe.  as  a 
result  of  the-decisioB.  Monover,  ainoe 
then  are  no  amendments  that  affact 
either  the  wpoetingxir  vecotdkeeping 
requirements  •td  the  Rule,  there  is  no 
longer  any  need  to  mahe  any  ■ahmfaaton 
to  OMB  in  cmmectioB  with  this 
proceeding. 

List  t»f  SiAjects  in  16  CFR  Part  905 

Advertising,  Energy  conservadon. 
Household  appliances,  Lefbeling, 
Reporting  and  ncasdlaseping 
requirements. 

Section  H:  Proposed  Amendments 

1.  The  author^  dtation  for  part  305 
continues  to  mad  as  follows: 

Authority:  Sec.  324  Of  the  Bneigy  Policy 
and  Conservation  Act  (Pub.  L.  04-183) 

(1975),  m  amended  the  Natiooal  Energy 
Cnnsnvation  Pelicy  Act  (Pid>.  L.  95-619) 
(1978),  the  National  Appliance  Energy 
Conservation  Act  (Ptdi.  L  100-12)  (1987), 
and  the  National  Appliance  Energy 
Conservation  Amendments  of  1088  (Pub.  L. 
100-357)  1988, 42  U.SC.  6294;  section  553 
of  the  Administrative  Procedure  Act,  5  U.S.C 
553. 

PART  505— (AMENDED] 

2.  It  is  proposed  that  part  305  of  16 

CFR  be  amended  by  revising  §  305.1(a) 
to  read  as  follows:  , 

1305.1  Scope  n(  me  rngutetionehi  this 
part. 

***** 

(a)  Labeling  the  products  with 
infonnation  indicating  their  operating 
cost  or  difierant  useful  measure  of 
energy  consumption,  and  related 
infonnation,  or  their  compliance  with 
applicable  standards  under  section  325 
of  the  Energy  Policy  and  Conservation 
Act,42U.S.CB295. 
***** 

3.  Further,  it  is  proposed  that  §  3053 
(h)  through  of  16  (>'R  be  revised  to 
readas  f^ows: 

13053  DeffoMons. 
***** 

(h)  Ener^  factor <axid  kilowatt-hour 
use  per  year. 

(1)  £nei;gy/actar  for  dishwashers  shall 
be  eiqiressedio  terms  of  cycles  per 
kilowatt4iour,  as  determined  in 
accxirdanoe  with  tests  prescribed  under 
section  323  ofibe  Acti42  UftLC.  6293). 
“Energy  factor  ”  for  clothes  washers 
shall  be  expressed  in  terms  of  the  cubic 
foot  capacity  of  the  c^thes  container 
divided  by  the  energy  consumption  per 
cycle,  as  determined  in  acxxirdance  with 
testsprascribed  under  section  323  of  the 
Act  (42  U.S.C.  6293).  “Energy  facrtor”  for 
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water  heaters  shall  be  expressed  in 
terms  of  the  incremental  inaease  of  the 
heat  content  of  the  water  withdrawn 
divided  by  the  enwgy  consumed  by  the 
water  heater,  as  determined  in 
accordance  with  tests  prescribed  imder 
section  323  of  the  Act  (42  U.S.C  6293). 

(2)  Kilowatt-hour  use  per  year  means 
the  energy  consumed  during  a  test 
cycle,  expressed  in  kilo%vatt-hours. 
times  the  prmcribed  representative 
annual  number  of  cycles,  as  determined 
in  accordance  with  tests  prescribed 
under  section  323  of  the  Act  (42  U.S.C. 
6293). 

(i)  Energy  efficiency  rating,  in  this 
part,  means  the  following  product- 
specific  energy  usage  descriptors; 
“Annual  fuel  utilization  effidency”  for 
furnaces;  “energy  efficiency  ratio”  for 
room  air  conditioners;  “seasonal  energy 
efficiency  ratio”  for  the  cooling  function 
of  central  air  conditicmers  and  heat 
pumps;  and,  “heating  seasonal 
performance  factor”  for  the  heating 
function  of  heat  pumps,  as  all  four 
descriptors  are  determined  in 
accordance  with  tests  prescribed  under 
section  323  of  the  Act  (42  U.S.C  6293). 
These  product-specific  mergy  usage 
descriptors  may  be  used  in  satisfying  all 
the  requirements  of  this  part 

(j)  Range  of  energy  factors  or  range  of 
kilowatt-hour  uses  per  year  means  the 
range  of  energy  factors  or  kilowatt-hour 
uses  per  year  of  all  models  within  a 
designate  range  of  comparability. 

«  *  *  *  • 

4.  Further,  it  is  proposed  that 
§  305.3(a)  of  16  CFR  ^  revised  to  read 
as  follows: 

$  305.3  Description  of  covered  products  to 
which  this  part  appiies. 

(a)  Refrigerators  and  refiigerator- 
freezers. 

(1)  Electric  refrigerator  means  a 
cabinet  designed  for  the  refiigerated 
storage  of  fo^  at  temperatures  above  32 
°F.,  and  having  a  source  of  refngeration 
requiring  single  phase,  alternating 
current  electric  energy  input  only.  An 
electric  refrigerator  may  include  a 
compartment  for  the  freezing  and 
storage  of  food  at  temperatures  below  32 
°F.,  but  does  not  provide  a  separate  low 
temperature  compartment  designed  for 
the  freezing  storage  of  food  at 
temperatures  below  8  “F. 

(2j  Electric  refrigerator-freezer  means 
a  cabinet  which  consists  of  two  or  more 
compartments  with  at  least  one  of  the 
compartments  designed  for  the 
refrigerated  storage  of  food  at 
temperatures  above  32  °F.  and  with  at 
least  one  of  the  compartments  designed 
for  the  freezing  and  storage  of  food  at 
temperatures  below  8  ®F.  which  may  be 
adjusted  by  the  user  to  a  temperature  of 


0  °F.  or  below.  The  source  of 
refrigeraticm  requires  single  phase, 
alternating  current  electrte  energy  input 
only. 

(2)  All-refrimrator  means  an  electric 
refrigerator  wmch  does  not  include  a 
compartment  for  the  freezing  and  long 
time  storage  of  food  at  tempwatures 
below  32  “F.  (0.0  *C).  It  may  include  a 
compartment  of  0.50  cubic  capacity 
(14.2  liters)  or  less  for  the  freezing  and 
storage  of  ice. 

***** 

1305.3  (Amended] 

5.  Further,  it  is  proposed  that 
§  305.3(b)  of  16  CFR  ^  revised  to  read 
as  follows: 

***** 


f305J  [Amended] 

8.  Further,  it  is  proposed  that 
$  305.3(f)  introductmy  text  of  16  CFR  be 
revised  to  read  as  follows; 

***** 

(f)  Clothes  washer  means  a  consiuner 
product  designed  to  clean  clothes, 
utilizing  a  water  solution  of  soap  and/ 
or  detergent  and  mechanical  agitation  or 
other  movement,  and  must  be  one  of  the 
following  classes:  Automatic  clothes 
washers,  semi-automatic  clothes 
washers,  and  other  clothes  washers. 


1305.3  [Amended] 

9.  Further,  it  is  proposed  that 
§  305.3(g)  of  16  ere  ^  revised  to  read 
as  follows: 


(b)  Freezer  means  a  cabinet  designed 
as  a  unit  for  the  freezing  end  storage  of 
food  at  temperatures  of  0  "F.  w  below, 
and  having  a  source  of  refrigeration 
requiring  single  phase,  alternating 
crirrent  electric  energy  input  only. 
***** 

§305.3  [Amended] 

6.  Further,  it  is  proposed  that  §  305.3 
of  16  CFR  be  amend^  by  adding  of  the 
following  paragraph  (c)(1),  to  read  as 
follows: 

***** 

(c) *  *  * 

(1)  Water  Heating  Dishwasher  means 
a  dishwasher  which  is  designed  for 
heating  cold  inlet  water  (nominal  50  °F.) 
or  a  dishwasher  for  which  the 
manufacturer  recommends  operation 
with  a  nominal  inlet  water  temperature 
of  120  °F.  and  may  operate  at  either  of 
these  inlet  water  temperatures  by 
providing  internal  water  heating  to 
above  120  °F.  in  at  least  one  wash  phase 
of  the  normal  cycle. 

(2)  [Reserved] 

***** 

§305.3  [Anwnded] 

7.  Further,  it  is  proposed  that 

§  305.3(e)  of  16  CFR  be  revised  to  read 
as  follows: 

***** 

(e)  Room  air  conditioner  means  a 
consumer  product,  other  than  a 
packaged  terminal  air  conditioner, 
which  is  powered  by  a  single  phase 
electric  current  and  which  is  an  encased 
assembly  designed  as  a  unit  for 
moimting  in  a  window  or  through  the 
wall  for  the  purpose  of  providing 
delivery  of  conditioned  air  to  an 
enclos^  space.  It  includes  a  prime 
source  of  refrigeration  and  may  include 
a  means  for  ventilating  and  heating. 
***** 


***** 

(g)  Furnaces. 

(1)  Furnace  means  a  product  which 
utilizes  only  single-phase  electric 
current,  or  single-phase  electric  current 
or  DC  current  in  conjimction  with 
natural  gas,  propane,  or  home  heating 
oil,  and  which — 

(1)  Is  designed  to  be  the  principal 
heating  sources  for  the  living  space  of  a 
residence; 

(ii)  Is  not  contained  within  the  same 
cabinet  with  a  central  air  conditioner 
whose  rated  cooling  capacity  is  above 
65,000  Btu  per  hour, 

(iii)  Is  an  ele(£ic  central  furnace, 
electric  boiler,  forced-air  central 
furnace,  gravity  central  furnace,  or  low 
pressure  steam  or  hot  water  boiler;  and 

(iv)  Has  a  heat  input  rate  of  less  than 
300,000  Btu  per  hour  for  electric  boilers 
and  low  pressure  steam  or  hot  water 
boilers  and  less  than  225,000  Btu  per 
hour  for  forced-air  central  furnaces, 
gravity  central  furnaces,  and  electric 
central  furnaces. 

(2)  Electric  central  furnace  means  a 
furnace  designed  to  supply  heat  through 
a  system  of  ducts  with  air  as  the  heating 
m^ium,  in  which  heat  is  generated  by 
one  or  more  electric  resistance  heating 
elements  and  the  heated  air  is  circulated 
by  means  of  a  fan  or  blower. 

(3)  Forced  air  central  furnace  means 
a  gas  or  oil  burning  furnace  designed  to 
supply  heat  throu^  a  system  of  ducts 
with  air  as  the  heating  medium.  The 
heat  generated  by  combustion  of  gas  or 
oil  is  transferred  to  the  air  within  a 
casing  by  conduction  through  heat 
exchmge  surfaces  and  is  circulated 
through  the  duct  system  by  means  of  a 
fan  or  blower. 

(4)  Gravity  central  furnace  means  a 
gas  fueled  furnace  which  depends 
primarily  on  natural  convection  for 
circulation  of  heated  air  and  which  is 
designed  to  be  used  in  conjunction  with 
a  system  of  ducts. 
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(5)  Electric  boiler  means  an 
electrically  powered  furnace  designed  to 
supply  low  pressure  steam  or  hot  water 
for  space  heating  application.  A  low 

Eressure  steam  ^iler  operates  at  or 
alow  15  pounds  per  square  inch  gauge 
(psig)  steam  pressure:  a  hot  water  hoiler 
operates  at  or  helow  160  psig  water 
pressiure  and  250  "F.  water  temperature. 

(6)  Low  pressure  steam  or  hot  water 
boiler  means  an  electric,  gas  or  oil 
huming  furnace  designer  to  supply  low 
lessure  steam  or  hot  water  for  space 
eating  application.  A  low  pressure 
steam  boiler  operates  at  or  l^low  15 
poimds  psig  steam  pressure;  a  hot  water 
boiler  operates  at  or  below  160  psig 
water  pressure  and  250  "F.  water 
temperature. 

(7)  Outdoor  furnace  or  boiler  is  a 
furnace  or  boiler  normally  intended  for 
installation  out-of-doors  or  in  an 
unheated  space  (such  as  an  attic  or  a 
crawl  space). 

(8)  Weatberized  warm  air  furnace  or 
boiler  means  a  furnace  or  boiler 
designed  for  installation  outdoors, 
approved  for  resistance  to  wind,  rain, 
and  snow,  and  supplied  with  its  own 
venting  system. 

•  •  •  •  • 

f305J  [Amended) 

10.  Further,  it  is  proposed  that 
§  305.3(h)  introductory  text  and 
paragraphs  (b)(3)  through  (5)  of  16  CFR 
be  revised  to  read  as  follows: 

•  *  *  «  * 

(h)  Central  air  conditioner  means  a 
product,  other  than  a  packaged  terminal 
air  conditioner,  which  is  powered  by 
single  phase  electric  current,  air  cooled, 
rat^  below  65,000  Btu  per  hour,  not 
contained  within  the  same  cabinet  as  a 
furnace,  the  rated  capacity  of  which  is 
above  225,000  Btu  per  hour,  and  is  a 
heat  pump  or  a  cooling  only  unit. 
***** 

(3)  Evaporator  coil  means  a 
component  of  a  central  air  conditioner 
which  is  designed  to  absorb  heat  from 
an  enclosed  space  and  transfer  the  heat 
to  a  refrigerant. 

(4)  Single  package  unit  means  any 
central  air  conditioner  in  which  all  the 
major  assemblies  are  enclosed  in  one 
cabinet. 

(5)  Split  system  means  any  central  air 
conditioner  in  which  one  or  more  of  the 
major  assemblies  are  separate  from  the 
others. 

***** 

{305.3  [Amended] 

11.  Further,  it  is  proposed  that 
§  305.3(i)  of  16  CFR  be  revised  to  read 
as  follows: 

***** 


(i)  Heat  pump  means  a  product,  other 
than  a  packaged  terminal  heat  pump, 
which  consists  of  one  or  more 
assemblies,  powered  by  single  phase 
electric  current,  rated  l^low  65,000  Btu 
per  hour,  utilizing  an  indoor 
conditioning  coil,  compressor,  and 
refrigerant-to-outdoor  air  heat  exchanger 
to  provide  air  heating,  and  may  also 
provide  air  cooling,  dehumidifying, 
humidifying,  circulating,  and  air 
cleaning. 

***** 

12.  Further,  it  is  proposed  that  the 
introductory  text  by  §  305.5  of  16  CFR 
be  revised  to  read  as  follows: 

1305.5  Detenninations  of  eetimetad 
annual  oparating  coat,  UlowatMMHir  uaa 
par  yaar,  anargy  factor,  and  anargy 
afficiancy  rati^ 

Procedures  for  determining  the 
estimated  annual  energy  costs,  the 
kilowatt-horir  use  per  year,  the  energy 
factor,  the  energy  efficiency  rating  and 
the  power  and  efficacy  factors  of 
covered  products  are  those  found  in  10 
CFR  part  430,  sub]}art  B,  in  the 
following  sections: 
***** 

13.  Further,  it  is  proposed  that  §  305.7 
of  16  CFR  be  revis^  to  read  as  follows: 

{305.7  Datarminationa  of  capacity. 

The  capacity  of  covered  products 
shall  be  determined  as  follows: 

(a)  Refrigerators  and  refrigerator- 
freezers.  The  capacity  shall  be  the 
adjusted  total  volume  in  cubic  feet, 
rounded  to  the  nearest  one-tenth  of  a 
cubic  foot,  as  determined  according  to 
appendix  A1  to  10  CFR  part  430, 
subpart  B. 

(b)  Freezers.  The  capacity  shall  be  the 
adjusted  total  volume  in  cubic  feet, 
rounded  to  the  nearest  one-tenth  of  a 
cubic  foot,  as  determined  according  to 
appendix  Bl  to  10  CFR  part  430,  subpart 
B. 

(c)  Dishwashers.  The  capacity  shall  be 
the  place-setting  capacity,  determined 
according  to  appendix  C  to  10  CFR  part 
430,  subpart  B. 

(d)  Water  heaters.  The  capacity  shall 
be  the  first  hour  rating,  as  determined 
according  to  appendix  E  to  10  CFR  part 
430,  subpart  B. 

(e)  Room  air  conditioners.  The 
capacity  shall  be  the  cooling  capacity  in 
Btu’s  per  hour,  as  determine  according 
to  appendix  F  to  10  CFR  part  430, 
subp^  B.  but  roimded  to  the  nearest 
value  ending  in  hundreds  that  will 
satisfy  the  relationship  that  the  value  of 
EER  used  in  representations  equals  the 
rounded  value  of  capacity  divided  by 
the  value  of  input  power  in  watts.  If  a 
value  ending  in  hundreds  will  not 
satisfy  this  relationship,  the  capacity 


may  be  rounded  to  the  nearest  value 
endiim  in  50  that  will. 

(f)  Qothes  washers.  The  capacity  shall 
be  the  tub  capacity,  rounded  to  the 
nearest  gallon,  as  determined  according 
to  appendix  )  to  10  CFR  part  430, 
subpart  B,  in  the  terms  “standard”  or 
"compact”  as  defined  in  appendix  J. 

(g)  Furnaces.  The  capacity  shall  be  the 
heating  capacity  in  Btu‘s  per  hour, 
round^  to  the  nearest  1,000  Btu’s  per 
hour,  as  determined  according  to 
appendix  N  to  10  CFR  part  430,  suhpart 
B. 

(h)  Central  air  conditioners,  cooling. 
The  capacity  shall  be  the  cooling 
capacity  in  Btu’s  per  hour,  as 
determined  according  to  appendix  M  to 
10  CFR  part  430,  subpart  B,  rounded  to 
the  nearest  100  Btu’s  per  hour  for 
capacities  less  than  20,0(M)  Btu’s  per 
hour;  to  the  nearest  200  Btu’s  per  hour 
for  capacities  between  20,000  and 
37,999  Btu’s  per  hour;  and  to  the  nearest 
500  Btu’s  per  hour  for  capacities 
between  38,000  and  64,999  Btu’s  per 
hour. 

(i)  Central  air  conditioners,  heating. 
The  capacity  shall  be  the  heating 
capacity  in  Btu’s  per  hour,  as 
determined  according  to  appendix  M  to 
10  CFR  part  430,  subpart  B,  rounded  to 
the  nearest  100  Btu’s  per  hour  for 
capacities  less  than  20,000  Btu’s  per 
hour,  to  the  nearest  200  Btu’s  per  hour 
for  capacities  between  20,000  and 
37,999  Btu’s  per  hour,  and  to  the  nearest 
500  Btu’s  per  hour  for  capacities 
between  38,000  and  64,999  Btu’s  per 
horir. 

(j)  Fluorescent  lamp  ballasts.  The 
capacity  shall  be  the  ballast  input 
voltage,  as  determined  according  to 
appendix  Q  to  10  CFR  part  430,  subpart 
B. 

14.  Further,  it  is  proposed  that 
§  305.8(a)  of  16  CFR  be  revised  to  read 
as  follows: 

{305.8  Submiselon  of  data. 

(a)  Each  manufacturer  of  a  covered 
product,  except  manufacturers  of 
fluorescent  lamp  ballasts,  shall  submit 
annually  to  the  Commission  a  report 
listing  the  kilowatt-hour  use  per  year 
(for  refiigerators,  refrigerator-fioezers 
and.fi«ezers),  the  energy  factor  (for 
clothes  washers,  dishwashers  and  water 
heaters)  or  the  energy  efficiency  rating 
(for  room  air  conditioners,  central  air 
conditioners,  heat  pumps  and  furnaces) 
for  each  basic  model  in  current 
production,  determined  according  to 
§  305.5  and  statistically  verified 
according  to  §  305.6.  The  report  must 
also  list,  for  each  basic  model  in  current 

E reduction:  the  model  numbers  for  each 
asic  model;  the  total  energy 
consumption,  determined  in  accordance 
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with  §  305.5,  used  to  calculate  the 
kilowatt-hour  per  year,  energy  factor,  or 
energy  efficiency  rating:  the  number  of 
tests  performed;  and,  its  capacity, 
determined  in  accordance  with  §  305.7. 
For  those  models  that  use  more  than  one 
energy  source  or  more  than  one  cycle, 
each  separate  amount  of  energy 
consumption  or  energy  cost,  measured 
in  accordance  with  §  305.5,  shall  be 
listed  in  the  report.  Appendix  J 
illustrates  a  suggested  reporting  format. 
Starting  serial  numbers  or  other 
numbers  identifying  the  date  of 
manufacture  of  covered  products  shall 
be  submitted  whenever  a  new  basic 
model  is  introduced  on  the  market.  Each 
manufacturer  of  a  covered  fluorescent 
lamp  ballast  shall  submit  annually  to 
the  Commission  a  report  for  each  basic 
model  of  fluorescent  lamp  ballast  in 
current  production.  The  report  shall 
contain  the  following  information: 

(1)  Name  and  address  of 
manufacturer; 

(2)  All  trade  names  under  which  the 
fluorescent  lamp  ballast  is  marketed; 

(3)  Model  number; 

(4)  Starting  serial  number,  date  code 
or  other  means  of  identifying  the  date  of 
manufacture  (date  of  manufacture 
information  must  be  included  with  only 
the  first  submission  for  each  basic 
model): 

(5)  Nominal  input  voltage  and 
frequency; 

(6)  Ballast  efficacy  factor;  and, 

(7)  Type  {F40T12,  F96T12  or 
F96T12HO)  and  numberof  lamp  or 
lamps  with  which  the  fluorescent  lamp 
ballast  is  designed  to  be  used. 
***** 

15.  Further,  it  is  proposed  that 

§  305.9(b)  of  16  CFR  be  amended  by 
removing  the  second  sentence. 

16.  Fu^er,  it  is  proposed  that 

§  305.10  of  16  CFR  be  revised  to  read  as 
follows: 

§  305.10  Ranges  of  energy  factors, 
kiiowatt-hour  ueee  per  year  and  energy 
efficiency  ratings. 

(a)  The  range  of  energy  factors, 
kilowatt-hour  uses  per  year  or  energy- 
efficiency  ratings  for  each  covered 
product  (except  fluorescent  lamp 
ballasts)  shall  be  taken  from  tlie 
appropriate  appendix  to  this  rule  in 
effect  at  the  time  the  labels  are  affixed 
to  the  product.  The  Commission  shall 
publish  revised  ranges  annually  in  the 
Federal  Register,  if  appropriate,  or  a 
statement  that  the  speciflc  prior  ranges 
are  still  applicable  for  the  new  year. 
Ranges  will  be  changed  if  the  energy 
factors,  kilowatt-hour  uses  per  year  or 
energy  efficiency  ratings  of  the  products 
within  the  range  change  in  a  way  that 
would  alter  the  upper  or  lower  energy 


factor,  kilowatt-hour  use  per  yectr  or 
energy  efficiency  rating  limits  of  the 
range  by  15%  or  more  from  that 
previously  published.  When  a  range  is 
revised,  all  information  disseminated 
after  90  days  following  the  publication 
of  the  revision  shall  conform  to  the 
revised  range.  Products  that  have  been 
labeled  prior  to  the  eflective  date  of  a 
modification  under  this  section  need 
not  be  relabeled. 

(b)  When  the  energy  factor,  kilowatt- 
hour  use  per  year  m  energy  efficiency 
rating  of  a  given  model  of  a  covered 
product  falls  outside  the  limits  of  the 
current  range  for  that  product,  which 
could  result  from  the  introduction  of  a 
new  or  changed  model,  the 
manufacturer  shall: 

(1)  Omit  placement  of  such  product 
on  the  scale,  and 

(2)  Add  one  of  the  three  sentences 
below,  as  appropriate,  in  the  space  just 
below  the  scale,  as  follows: 

The  energy  factor  of  this  model  was  not 
available  at  the  time  the  range  was 
published. 

The  kilowatt-hour  use  per  year  of  this 
model  was  not  available  at  the  time  the 
range  was  published. 

The  energy  efficiency  rating  of  this  model 
was  not  available  at  the  time  the  range 
was  published. 

17.  Further,  it  is  proposed  that 

§  305.11(a)(2)(i)  of  16  CFR  be  revised  to 
road  as  follows: 

§  305.11  Labeling  for  covered  products. 

(a)*  *  * 

(2)*  *  * 

(i)  Numerals  indicating  “highest”  and 
“lowest”  energy  factor,  kilowatt-hour 
use  per  year  or  energy  efficiency  rating. 

*  *  •  •  • 

S3G5.11  [Amended] 

18.  Further,  it  is  proposed  that 

§  305.11(a)(4)(i)  of  16  CFR  be  revised  to 
read  as  follows: 

(a)  *  *  * 

(4)  Paper  stock— -(i)  Adhesive  labels. 
All  adhesive  labels  should  be  applied  so 
they  can  be  easily  removed  without  the 
use  of  tools  or  liquids,  other  than  water, 
but  should  be  applied  with  an  adhesive 
with  an  adhesion  capacity  sufficient  to 
prevent  their  dislodgement  during 
normal  handling  throughout  the  chain 
of  distribution  to  the  retailer  or 
consumer.  The  paper  stock  for  pressure- 
sensitive  or  other  adhesive  labels  shall 
have  a  basic  weight  of  not  less  than  58 
pounds  per  500  sheets  (25"  x  38")  or 
equivalent,  exclusive  of  the  release  liner 
and  adhesive.  A  minimum  {>eel 
adhesion  capacity  for  the  adhesive  of  12 
ounces  per  square  inch  is  suggested,  but 
not  required,  if  the  adhesive  can 
otherwise  meet  the  above  standard.  The 


pressure-sensitive  adhesive  shall  be 
applied  in  no  fewer  than  two  strips  not 
less  than  0.5  inches  wide.  The  strips 
shall  be  within  0.25  inches  of  the 
opposite  edges  of  the  label  For  a  “flap- 
tag”  label,  the  pressure-sensitive 
adhesive  shall  m  applied  in  one  strip 
not  less  that  0.5  in^es  wide.  The  strip 
shall  be  within  0.25  inches  of  the  top 
edge  of  the  label 
***** 

1305.11  [AmwKtod] 

19.  Further,  it  is  proposed  that  the 
second  sentence  of  §  305.11(a)(5)(i)(A) 
of  16  CFR  be  removed. 

1306.11  [AmsfKfed] 

20.  Further,  it  is  proposed  that 

§§  305.11(a)(5)(i)(E)  through  (H)  and  (J) 
of  16  CFR  be  revised  to  read  as  follows: 

(a)  •  •  * 

(5)  *  *  * 

(i)  *  *  * 

(E)  Energy  fector  for  clothes  washers, 
dishwashers  and  water  heaters, 
kilowatt-hour  use  per  year  for 
refrigerators,  refrigerator-freezers  and 
freezers  and  energy  efficiency  ratio  for 
room  air  conditioners  are  as  determined 
in  accordance  with  §  305.5. 

(F)  Ranges  of  comparability  and  of 
energy  factors,  kilowatt-hour  uses  per 
year  and  energy  efficiency  ratings,  as 
applicable,  are  found  in  section  1  of  the 
appropriate  apptendices  accompanjing 
this  part. 

(G)  Placement  of  the  labeled  product 
on  the  scale  shall  be  proportionate  to 
the  lowest  and  highest  energy  fectors, 
kilowatt-hour  uses  per  year  or  energy 
efficiency  ratings  forming  the  scale. 

(H)  Yearly  Cost  text  and  tables  are 
found  in  section  2  of  the  appropriate 
appendices  accompanying  this  part. 
Revised  appendices  will  be  published 
by  the  Commission  whenever  necessary. 
***** 

(J)  A  statement  that  the  energy  factors, 
kilowatt-hour  uses  per  year  and  energy 
efficiency  ratings,  as  applicable,  are 
based  on  U.S.  Government  standard 
tests  is  required  on  all  labels,  as 
indicated  in  Figures  1  and  2. 
***** 

f  305.11  (Amended] 

21.  Further,  it  is  proposed  that 

§§  305.11(a)(5)(ii)(C)  through  (E)  of  16 
CFR  be  revised  and  that 
§§  305.11(a)(5)(ii)(F)  through  (L)  be 
added  to  read  as  follows: 

(a)  *  *  * 

(5)  *  *  * 

(ii)  •  *  * 

(C)  The  annual  fuel  utilization 
efficiency  for  furnaces  is  determined  in 
accordance  with  §  305.5. 

(D)  Each  furnace  label  shall  contain  a 
generic  range  consisting  of  the  lowest 
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and  highest  annual  fuel  utilization 
efficiencies  for  all  furnaces  that  utilize 
the  same  energy  source. 

(E)  Placement  of  the  labeled  product 
or  the  scale  shall  be  proportionate  to 
the  lowest  and  highest  annual  fuel 
utilization  efficiency  ratings  forming  the 
scale. 

(F)  The  following  statement  shall 
appear  on  the  label  beneath  the  range(s) 
in  bold  print; 

Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
sheet  cv  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost  of 
this  equipment.  Ask  fcff  this  information. 

(G)  A  statement  that  the  annual  fuel 
utilization  efficiency  ratings  are  based 
on  U.S.  Government  standard  tests  is 
required  on  all  labels. 

The  following  statement  shall 
appear  at  the  bottom  of  the  label: 

IMPORTANT:  REMOVAL  OF  THIS  LABEL 
BEFORE  CONSUMER  PURCHASE  IS  A 
VIOLATION  OF  FEDERAL  LAW  (42 
U.S.C  6302). 

(I)  No  marks  or  information  other  than 
sp^fied  in  this  part  shall  appear  on  or 
directly  adjoining  this  label  except  for  a 
part  or  publication  number 
identification,  as  desired  by  the 
manufacturer.  The  identification 
number  shall  be  in  the  lower  right-hand 
comer  of  the  label,  and  characters  shall 
be  in  6  point  type  or  smaller. 

(J)  Manufacturers  of  boilers  that  are 
shipped  without  jackets  must  label  their 
prc^ucts  with  hang-tags  that  also  have 
adhesive  backing  on  them  that  complies 
with  the  specifications  contained  in 

§  30S.ll(a)(4). 

(K)  Mwufacturers  of  boilers  shipped 
with  more  than  one  input  nozzle  to  be 
installed  in  the  field  must  label  such 
boilers  with  the  AFUE  of  the  system 
when  it  is  set  up  with  the  nozzle  that 
results  in  the  lowest  annual  fuel 
utilization  efficiency  rating. 

(L)  Manufacturers  that  ship  out 
boilers  that  are  not  set  up  as  either 
steam  or  hot  water  units  must  label  the 
boilers  with  the  AFUE  rating  derived  by 
conducting  the  required  test  on  the 
boiler  as  a  hot  water  unit. 
***** 

1305.11  [Amended] 

22.  Fxirther,  it  is  proposed  that  the 
first  two  sentences  of 
§  305.1  l(a)(5)(iii)(C)  of  16  CFR  be 
revised  to  read  as  follows: 

(a)*  •  * 

(5)*  •  * 

(iii)  *  •  * 

(C)  The  seasonal  energy  efficiency 
ratio  for  the  cooling  function  of  central 
air  conditioners  is  determined  in 
accordance  with  §  305.5.  For  the  heating 


function,  the  heating  seasonal 
performance  factor  ^all  be  calculated 
for  heating  Remon  IV  for  the 
standardized  design  heating 
requirement  nearest  the  capacity 
measured  in  the  High  Temperature  Test 
in  accordance  vdth  $  305.5.  *  *  * 
***** 

1305.11  [Amended] 

23.  Further,  it  is  proposed  that 
S305.11(a)(5)(iii)(D)  of  16  CFR  be 
revised  to  read  as  follows: 

(a)*  *  * 

(5)*  *  * 

(iii)*  *  * 

(D)(])  Each  cooling  only  central  air 
conditioner  label  sh^  contain  a  generic 
range  consisting  of  the  lowest  and 
highest  seasonm  energy  efficiency  ratios 
for  all  cooling  only  central  air 
conditioners. 

(2)  Each  heat  pump  label,  except  as 
noted  in  paramph  (a)(5)(iii)(D)(d)  of 
this  section,  wall  contain  two  generic 
ranges.  The  first  range  shall  consist  of 
the  lowest  and  highest  seasonal  energy 
efficiency  ratios  for  the  cooling  side  of 
all  heat  piunps.  The  second  range  shall 
consist  of  the  lowest  and  highest  heating 
seasonal  performance  factors  for  the 
heating  side  of  all  heat  pumps. 

(d)  Each  heating  only  heat  pump  label 
shall  contain  a  generic  range  consisting 
of  the  lowest  and  highest  heating 
seasonal  performance  factors  for  all 
heating  only  heat  pumps. 

*  •  •  *  * 

S305.11  [AiiMndMq 
24.  Further,  it  is  proposed  that 
§§  305.1  l(a)(5)(iii)(G)(l)  through  (3)  of 
16  CFR  be  revised  to  read  as  follows: 

(a)*  *  * 

(5)*  *  * 

(iii)*  *  * 

*  *  * 

(1)  For  labels  disclosing  the  seasonal 
energy  efficiency  ratio  for  cooling,  the 
statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  may  vary  slightly  with  different 
coils. 

(2)  For  labels  disclosing  both  the 
seasonal  energy  efficiency  ratio  for 
cooling  and  the  heating  seasonal 
performance  factor  for  heating,  the 
statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 

(3)  For  labels  disclosing  the  heating 
seasonal  performance  factor  for  heating, 
the  statement  should  read; 


This  energy  rating  is  based  on  U.S. 
Government  stands^  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 

Central  air  conditioner  labels  disclosing 
the  efficiency  ratings  for  specific 
condenser/coil  combinations  do  not 
have  to  contain  any  of  the  above  three 
statements.  They  must  contain  only  the 
general  disclosure  that  the  energy  costs 
and  efficiency  ratings  are  based  on  U.S. 
Government  tests. 

***** 

S305.11  [Amended] 

25.  Fvirther,  it  is  proposed  that 

§  305.11(b)(3)(vi)  of  16  dFR  be  revised  to 
read  as  follows; 

***** 

(b)*  *  *  -- 

(3)*  *  * 

(vi)  Ranges  of  comparability  and  of 
energy  efficiency  ratings  are  fmmd  in 
Section  1  of  the  appropriate  appendices 
accompanying  this  part.  This 
information  is  required  on  fact  sheets. 
***** 

S  305.11  [Amended] 

26.  Further,  it  is  proposed  that 

§§  305.11(b)(3)(x)  (A)  through  (C)  of  16 
CFR  be  revised  to  read  as  follows: 
***** 

(b)*  •  * 

(3)*  *  * 

(x)*  *  * 

(A)  For  fact  sheets  disclosing  the 
seasonal  energy  efficiency  ratio  for 
cooling,  the  statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  may  vary  slightly  with  different 
coils. 

(B)  For  fact  sheets  disclosing  both  the 
seasonal  energy  efficiency  ratio  for 
cooling  and  the  heating  seasonal 
performance  factor  for  heating,  the 
statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 

(C)  For  fact  sheets  disclosing  the 
heating  seasonal  performance  factor  for 
heating,  the  statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 
***** 

1305.11  [AmencM] 

27.  Further,  it  is  proposed  that 
§  305.11(c),  introductory  text,  and  (c)(1) 
of  16  CFR  ^  revised  and  (c)(3)(vi)  be 
added  to  read  as  follows: 
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(c)  Manufacturers  of  furnaces  and 
central  air  conditioners  may  elect  to 
disseminate  information  regarding  the 
efficiencies  and  costs  of  operation  of 
their  products  by  means  of  a  directory, 
or  similar  publication,  provided  it  meets 
the  following  criteria: 

(1)  Distribution. 

(i)  It  must  be  distributed  to 
substantially  all  retailers  and  assemblers 
of  central  air  conditioners  and  furnaces 
selling  or  assembling  models  listed  in 
the  directory. 

(ii)  It  must  be  made  available  at  cost 
to  all  other  interested  parties. 

***** 

[3)  Contents.  *  *  * 

(vi)  Ranges  of  comparability  and  of 
energy  efficiency  ratings  are  found  in 
section  1  of  the  appropriate  appendices 
accompanying  this  part. 
***** 

28.  Further,  it  is  proposed  that 

§  305.13(a)  of  16  Ct'R  ^  revised  to  read 
as  follows: 

§305.13  Promotional  material  displayed  or 
distributed  at  point  of  sale. 

(a)  Any  manufactvirer,  distributor, 
retailer  or  private  labeldt  who  prepares 
printed  material  for  display  or 
distribution  at  point  of  sale  concerning 
a  covered  product  (except  fluorescent 
lamp  ballasts)  shall  clearly  and 
conspicuously  include  in  such  printed 
material  the  following  required 
disclosure: 

Before  purchasing  this  appliance,  read 
important  information  about  its  energy  factor, 
kilowatt-hour  use  per  year  or  energy 
efficiency  rating  that  is  available  horn  your 
retailer. 

***** 

29.  Further,  it  is  proposed  that 

§  305.14(a)  (2)  and  (4)  of  16  CFR  be 
revised  to  read  as  follows: 

§305.14  Catalogs. 

(a)*  *  * 

(2)  The  energy  factor  for  clothes 
washers,  dishwashers  and  water  heaters, 
and  the  kilowatt-hour  use  per  year  for 
refrigerators,  refrigerator-freezers  and 
freezers. 

***** 

(4)  The  range  of  energy  factors, 
kilowatt-hour  uses  per  year  or  energy 
efficiency  ratings.  whi(±  shall  be  those 
that  are  current  at  the  closing  date  for 
printing  or  the  printing  deadline  of  the 
catalog. 

***** 

30.  Further,  it  is  proposed  that 

’  §  305.15(b)  of  16  CF'R  ^  revised  to  read 

I  as  follows: 

I  §305.15  Test  data  racorda. 


(b)  Upon  notification  by  the 
Commission  or  its  desimated 
representative,  a  manumcturer  or 
private  labeler  shall  provide,  within  30 
days  of  the  date  of  such  request,  the 
underlying  test  data  from  which  the 
energy  factor,  kilowatt-hour  use  per  year 
or  energy  efficiency  rating  for  each  basic 
model  was  deriveil. 

31.  Further,  it  is  proposed  that 
§  305.16  of  16  CFR  be  revised  to  read  as 
follows: 

§305.16  Required  tasting  by  daaigfMtad 
laboratory. 

Upon  notification  by  the  Commission 
or  its  designated  representative,  a 
manufacturer  of  a  covered  product  shall 
supply,  at  the  manufacturer’s  expense, 
no  more  than  two  of  each  model  of  ea^ 
product  to  a  laboratory,  which  will  be 
identified  by  the  Commission  or  its 
designated  representative  in  the  notice, 
for  the  purpose  of  ascertaining  whether 
the  energy  factor,  kilowatt-hour  use  per 
year  or  energy  efficiency  rating 
disclosed  on  the  label  or  fact  sheet,  or 
as  required  by  a  §  305.14,  or  the 
representation  made  by  the  encircled 
"E”  label  that  the  product  is  in 
compliance  with  applicable  standards 
in  section  325  of  the  Act.  42  U.S.C. 
6295,  is  accrirate.  Such  a  procedure  will 
only  be  followed  after  the  Commission 
or  its  staff  has  examined  the  underlying 
test  data  provided  by  the  manufacturer 
as  required  by  §  305.15(b)  and  after  the 
manufacturer  has  been  afforded  the 
opportunity  to  reverify  test  results  fit>m 
which  the  energy  factor,  kilowatt-hour 
use  per  year  or  eneiw  efficiency  rating 
for  each  basic  model  was  derived.  A 
representative  designated  by  the 
Commission  shall  be  permitted  to 
observe  any  reverification  procedures 
required  by  this  psirt,  and  to  inspect  the 
results  of  such  reverification.  Charges 
for  testing  by  designated  laboratories 
'  will  be  paid  by  the  Commission. 

32.  Further,  it  is  proposed  that 
§  305.18  of  16  CFR  be  removed. 

33.  Further,  it  is  proposed  that 

§  305.19  of  16  CFR  be  redesignated  as 
§305.18. 

34.  Further,  it  is  proposed  that 
appendices  Al  and  A2  to  16  CFR  be 
revised;  appendices  A3  through  A8  be 
added;  appendix  B  be  removed;  and 
appendices  Bl  through  B3  be  added,  to 
read  as  follows: 

Appendix  Al  to  Part  305— All 
Refrigerators  With  Automatic  Defrtrat 


1.  Range  Information 


Manutacturers'  rated 

Flanges  of  kNowatt-hour 

total  refrigerated  vol- 

ume  in  cubic  feet 

Low 

High 

Less  than  2.5 . 

Manufacturers'  rated 
total  refrigerated  vol¬ 
ume  In  cubic  feet 

Flanges  of  MIowatt-hour 
uses  per  year 

Low 

High 

2.5  to  B.a . 

as  to  10  4 . 

10.5  to  14.4 . 

14.5  and  over . . 

2.  Yearly  Cost  Information — Electricity 


Cost  per  kSowatt  hour 

44  . 

B4  . 

84  . 

104  . 

124  . 

144  . 

Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

Appendix  A2  to  Part  305 — Refrigerators 
and  Refrigerator-Freezers  With  Manual 
Defrnst 


1.  Range  Information 


Manufacturers'  rated 
total  refrigerated  vol¬ 
ume  In  cubic  feet 

Flanges  of  kilowatt-hour 
uses  per  year 

Low 

High 

95toR4 

85  to  10  4 

10  5  to  14  4 

14  5  to  18  4  . 

18  5  to  99  4 

99  5  to  984 

2.  Yearly  Cost  Information — Electricity 


Cost  per  kilowatt  hour 

4C  . 

84  . 

84  . 

104  . . 

194  . 

144  . 

Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

Appendix  A3  to  Part  305 — Refrigerator- 
Freezers  With  Partial  Automatic 
Defirost 


1.  Range  Information 


Manufacturers'  rated 
total  refrigerated  vol¬ 
ume  In  cubic  feet 

Flanges  of  kilowatt-hour 
uses  per  year 

Low 

High 

in  5  to  14  4 

14  5  to  18  4 . 

18  5  to  99  4 

22  5  to  984 
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2.  Yearly  Cost  b^onnation — Electricity 


Coal  per  Momma  hour 

lOf  . . 

1 

Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

Appendix  A4  to  Part  305— 4te&igerator- 
Freezers  With  Autmnatic  Defirost  With 
Top-Mounted  Freezer  Without 
Threu^i-lhe-Door  loe  Service 


].  Range  Information 


Manuiacluian' rated 

total  refrigerated  vol- 
ume  In  cubic  feel 

Rangae  of  WoMeO-bour 
uses  par  year 

Low 

High 

Laet  Saen  ULS 

10.5  to  14.4 _ 

14.5  lo  18.4 . . 

18.5  to  22.4 _ 

22  .5  to  2B  4 . 

2.  Yearly  Cost  Information — Electricity 


Coet  par  MIowatt  hour 

4*  . 

6C  . .  . 

8C  . .  . ,.... 

10a . . . . . 

i2e . . 

14«  . . . . . . 

Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

Appendix  AS  to  Part  305— Refrigerator- 
Freezers  With  Automatic  Defrost  With 
Side-Mounted  Freezer  Without 
Through-the-Door  Ice  Service 


1.  Range  Information 


Manufacturara’  rated 
total  refrigerated  vof- 
ume  In  cubic  tael 

ftengM  ol  klk)WBtl*houf 
UMsperysar 

Low 

High 

1  Area  than  10.5 _  _ 

10.5  to  14.4  . . . 

14.5  to  18.4 . 

18.5  to  22.4 _ 

22.5  to  26.4 _ 

26.5  and  over _ _ 

2.  Yearly  Cost  Information — Electricity 


Coet  per  Mowatt  hour 

4t . 

6( . . 

8c . - . . 

10* . . . .  . 

14* . . .  _ 

Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  corts  in  place  of 
the  national  average  rate. 

Appendix  AO  lo  Part  305— R^igerator- 
Freezera  With  Automatic  Dafroet  With 
Bottom-Mminlad  Freezar  Without 
Through-the-Door  Ice  Sonrks 


1.  Range  Information 


Manufacturers’  rated 
total  leirtgeisaod  voi- 

Ranges  of  Mowan-hour 

usee  per  year 

ume  in  cubic  feet 

Low 

in  5  to  IS  a 

14  5  to  18  4  . 

1J(5to224  . 

22.5  to  26.4 _ 

2.  Yearly  Cost  Information — Electricity 


Coet  par  Momma  hour 

4* . . . . 

84  . 

— 

12* . . . . . . . . . . . 

Beside  each  cost  in  the  table  plac^  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

Appendix  A7  to  Part  305— Refrigerator- 
Freezers  With  Automatic  Defirost  WTith 
Top-Mounted  Freezer  With  Through- 
Ihe-Door  Ice  Service 


1.  Range  Information 


Marutecturere'  rated 
total  refrigerated  vol- 

Ranges  of  Mowatl-hour 
usee  per  year 

ume  In  cubic  feel 

Low 

High 

Less  than  10.5  ~ 

10.5  to  144 _ 

14.5  to  18.4 .. 

10.5  to  22.4 _  _ 

22.5  to  26.4 _ _ 

26  5  iinfl  owwf . 

2.  Yearly  Cost  Information — Electricity 


Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  bmng 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 


Appendix  AO  to  Pmf  305 — RefiigeriOor- 
Freeaers  With  Automatic  Defrost 
Sid»'Mounted  Fraeaer  With  Throui^ 
The4)oor  ice  Service 


1.  Range  Information 


Marxifacturers'  rated 
total  rafhgeratad  vol¬ 
ume  In  cubic  leal 

Ranges  of  Morwan-hour 

ueae  par  year 

Low 

Mgh 

Leas  ttian  10.5 _ 

10.8  to  144 

14  .5  to  18  4 . 

IBi  to  22.4 . 

22.5  to  26.4 _ _ _ 

26.5  and  over  _ _ 

— 

— 

2.  Yearly  Cost  Information — Electricity 


Cost  par  Mowatt  hour 

. . . 

8f  . 

12*  _ _ _  _ 

14*  . . 

Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

Appendix  Bl  to  Part  305— Upri^ 
Freezers  With  Manual  Defirort 


1.  Range  Infomurtion 


Manufacturers’  rated 
total  refrigerated  vol- 

Ranges  of  Mowatt-hour 
usee  per  year 

ume  In  cubic  feet 

Low 

High 

Less  than  5.5 _ 

5  5  to  a  4 . 

05  to  184 

1.1 5  to  17  4 . 

17  5  to  21  4 . 

21  5  to  25  4  . 

25.5  to  29.4 . . 

2.  Yearly  Cost  Information — Electricity 


Cost  per  kilowatt  hour 

6*  . 

10*  .  ^  . . . . 

12* . , 

14*  . 

Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

Af^iendix  B2  to  Part  305— Upright 
Freezers  With  Automatic  Defrost 


1.  Range  Information 


Manufacturers’  rated  ‘ 

Ranges  of  Mowatt-hour 

total  refrigerated  vol- 

uses  per  year 

ume  In  cubic  feet 

Low 

High 

Less  than  5.5 . 

4m 


I 


■^v\ 

f\ 

y 

ii 

S; 

s 

4 

I 
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Manufacturers'  rated 
total  refrigerated  vol- 
utne  In  cubic  feet 

Ranges  of  kHowatt-bour 
usee  par  year 

Low 

High 

5.5  to  9.4 _ 

9.5  to  13.4 _ 

13.5  to  17.4 _ 

17.510  214 _ 

21.510  25.4 _ 

25.5  to  29.4 _ 

29.5  and  over _ _ 

2.  Yearly  Cost  Information — Electricity: 


Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 


Appendix  B3  to  Part  SOS — Chest 
Freezers  and  All  Other  Freezers 


1.  Range  Information 


Manufacturers'  rated 
total  refrlgeratad  vol- 
ume  in  cubic  feet 

Ranges  of  idiowatt-hour 
uaaa  par  year 

Low 

1  nM  than  5  S  . 

5.5  to  9.4 _ 

9.5  to  13.4 . . 

13.5  to  17.4 _ _ 

— 

17.510  21.4 _ 

21.Sto2S.4 . 

25.5  to  29.4 _ 

29.5  and  over . . 

2.  Yearly  Cost  Information — Electricity 


Coat  per  Uiowatt  hour 

4t  . 

64  . . 

84  . . 

104  . 

124  . . 

144  . 

Beside  each  cost  in  the  table  place  the 
cost  estimate  for  the  model  being 
labeled  using  the  table  costs  in  place  of 
the  national  average  rate. 

35.  Further,  it  is  proposed  that 
appendix  E  to  16  QH  be  revised  to  read 
as  follows: 
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Appendix  E  to  Part  305— Room  Air 
Conditioners 


1.  Range  Information 


Manufacturers'  rated 
oooilrM  capacity  In 
ito’a/hr. 

Ranges  of  energy  efH- 
cierKy  rattogs  (aiectitcity) 

Low 

High 

Without  Reverse  Cycle 
and  with  Louvered 
Sktoe: 

Laes  than  6,000  Btu 
6,000  to  7,999  Btu 
8,000  to  13,999  Btu 
14,000  to  19,999  Btu 
20,000  and  ntore 

Big  . 

■ 

Without  Reverse  Cycle 
and  without 

Louvered  Sktee: 

Leas  than  6,000  Btu 
6,000  to  7,999  Btu 
8,000  to  13,999  Btu 
14,000  to  19,999  Btu 
20,000  and  more 

Btu  _ _ 

With  Reverse  Cycle 
and  with  Louvered 
Sides . 

With  Reverse  Cycle, 
without  Louvered 

Slriaa  . 

2.  Yearly  Cost  Information 


Below  the  appropriate  number  of  yearly  hours  of  use  and  beside  each  cost  in  the  table,  place  the  cost  estimate 
for  the  model  being  labeled  using  the  table  costs  and  using  the  yearly  hours  of  use. 

36.  Further,  it  is  proposed  that  Appendices  Gl  through  G5  of  16  CFR  be  revised,  and  that  Appendices  G6  through 
G9  be  added  to  16  CFR,  to  read  as  follows: 

Appendix  Gl  to  Part  305 — ^Furnaces — Gas 


1.  Range  Information 


Manufacturers'  rated  heating  capacities  (Btu's/hr.) 

Ranges  of  annual  fuel  uti- 
luation  efficiencies 
(AFUE's)  (Generic) 

Low 

High 

2.  Yearly  Cost  Information 
Cost  Grid 
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006T  Grid— Coitfinued 


*For  chwe  on  nMural  gv,  ol  and  propane  gas.  substSule  the  foNowing  ooat  Sgaiee: 

a.  Cost  per  thenn— 10c.  20c,  30C.  40c.  SOC.  60c. 

b.  Cost  per  gaHon  (oH)— 76c.  79c.  S2c.  aSC.  88c.  91C.  94c,  97c,  $1.00. 

c.  Cost  par  gaNon  (propane)— 36C.  40C,  45c.50c.55c, 60c. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


Heat  Loss  Table 


Manutecturers'  rated  heat  output  of  nwdel  to  be  labeled  (Btu's  par  hour) 


Design  heat  loss  of 
modM  to  be  labeled 


5,000  to  10,000  . 

II. 000  to  16.000  .... 
17,000  to  25.000  .... 
26,000  to  42.000  .... 
43,000  to  59.000  .... 
60,000  to  76.000  .... 
77,000  to  93.000  .... 
94,00010  110,000  ,. 

II I, 000  to  127,000 
126,000  to  144,000 
145,000  to  161 ,000 
162,000  to  178,000 
179,000  to  185,000 
196,000  arrd  over  ... 


od«  to  be  labeled  Heat  toss  values  to  be  used  on 
(1,000  Btu’s  per  the  gM  (1,000  Btu's  per  hour) 
hour) 


5  S 
10  8,10 
16  10,15 
20  15,20,25 
30  25,30,35.40 
40  36,40,45,50 
SO  40,45,90,60 
60  90.8a70.B0 
70  60,  7a  80,  90 
60  70,80,90,100 
90  80,90,100,110,120 
100  90,100,110,120,130 
110  100, 110,  120, 130, 140 
130  120,  130,  140,  ISO,  160 


Beside  each  cost  in  the  cost  md,  and  below  the  appropriate  heat  loss  value  taken  horn  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  Ming  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  us^  in  the  table  with  the  national  average  cost 

Appendix  G2  to  Part  305 — Small  Furnaces — Gas  (Under  45,000  Blu*s/hr.  Input) 

1.  Range  Infonnation 


Ranges  of  annual  kid  u5- 
Kza^  effidenclas 
(AFUE’s)  (Generic) 


Manufacturers'  rated  heating  capacities  (Btu’s/hr.) 

AS  capacMes . 

2.  Yearly  Cost  Information 
Cost  Grid 


Btu  heat  toes  of 
home  (See  chart 
below) 


4C  . 

ec . 

8C  . - . 

10c  - . . 

12C  ...» . . . 

14C . . . 


'  For  charts  on  natural  gas,  oH  and  propane  gas.  substitute  the  foHowIng  cost  figures: 

a.  Cost  per  therm— lOc,  20c.  30c,  40c,  SOC,  60c. 

b.  Cost  par  galton  (oM)— 78c.  79c.  82c,  85c.  88c,  91c.  94c.  97c.  $1.00. 

c.  Cost  per  gallon  (propane)— 35c.  40c.  45c.  50c.  5SC.  60c. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


Heat  Loss  Table 


Manufacturers'  rated  heat  output  of  modd  to  be  labeled  (Btu's  per  hour) 


SSMSSS  Heat  toss  values  to  be 
on  toe  grW  (1,000 

'  ’  Btu’s  per  hour) 
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Heat  Loss  TABL&-Continued 


Manufacturers'  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 


17,000  to  25,000  . . . 

26,000  to  42.000  _ 

43,000  to  50,000  . . . 

60,000  to  76,000  . . . 

77,000  to  93,000  . 

94,000  to  110,000  . . 

111,000  to  127,000  . . . . . . 

128,000  to  144,000  . . . . . . 

145,000  to  161,000  . . . . . . 

162,000  to  178,000  . . - . . . . . . 

179,000  to  195,000  . 

196,000  and  over . . . . . 


Design  heat  loss  of 
mooel  to  be  leoeied 
(1,000  Btu's  per 
hour) 

Heat  loas  values  to  be 
used  on  the  gnd  (1,000 
Btu’s  per  hour) 

15 

10, 15 

20 

15,20,25 

30 

25,  30,  35,  40 

40 

35,  40, 45,  SO 

50 

40,  45,  50,  60 

60 

50,  60, 70,  80 

70 

60,  70,  80,  90 

80 

70,  80,  90, 100 

90 

80,  90, 100, 110, 120 

100 

90, 100, 110, 120, 130 

110 

100, 110, 120, 130, 140 

130 

120, 130, 140,  ISO,  160 

Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 


Appendix  G3  to  Part  SOS — ^Pomances— Electric 


1.  Range  Information 


Manufacturers'  rated  heating  capacities  (Btu's/hr.) 

Ranges  Of  annual  toel  u6- 

— aJ - « 

NZBilOO  0enCe0fiCe0O 

(AFUE’s)  (Qensric) 

Low 

HiQh 

Ail  mpaniliMi  .««««««  . .  .  .  . 

— 

2.  Yearly  Cost  Information 
Cost  Grid 


Cost  per  Utowatt  hour' 

Bto  heal  toss  of 
home  (See  chert 
below) 

64  . . . . . 

84 . . . 

104  . . . . . . 

124  . . . . . . . 

144  . . 

'  For  charts  on  natural  gas,  oil  and  propane  gas,  substitute  the  foUowiing  cost  figures: 

a.  Cost  per  therm— 10«,  20«,  304, 404,  504, 604. 

b.  Cost  per  gallon  (oU)— 764,  794, 824,  854,  884,  914,  944,  974,  $1 .00. 

c.  Cost  per  gallon  (propane)— 354, 404, 45^  SO4,  554, 6O4. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


Heat  Loss  Table 


Manufacturers*  rated  heat  output  of  model  to  be  labeled  (Btu's  per  hour) 


5,000  to  10,000  .. 

II, 000  to  16,000 
17,000  to  2SJOOO 

26,000  to  42,000  . 

43,000  to  59,000  . 

60,000  to  76,000  _ 

77,000  to  93,000  _ 

94,000  to  110,000  . 

III, 00010  127,000  .... 

128,000  to  144,000  .... 
145,000  to  161,000  .... 
162,000  to  178,000  .... 
179,000  to  195,000  .... 
196,000  and  over . 


Design  heat  loss  of 
mooel  to  be  labeled 
(1,000  Bar’s  per 
hour) 

Heat  loss  values  to  be 
us^  on  the  grid  (1,000 
Btu’s  per  houo 

5 

5 

10 

5, 10 

15 

10,  IS 

20 

15,20,25 

30 

25,  30,  35, 40 

40 

35,40,45,50 

50 

40,  45,  50, 60 

60 

50,  60,  70,  80 

70 

60,  70,  60,  90 

80 

70, 80,  90, 100 

90 

80,  90, 100, 110, 120 

100 

90, 100, 110,  120, 130 

110 

100, 110, 120. 130, 140 

130 

120, 130, 140,  ISO,  160 

Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  ande  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 
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Appendix  G4  to  Part  305-^uniacea— Oil 
1.  Range  Information 


Manutacturers'  rated  heating  capacWes  (Btu'a/hr.) 

Ranges  o(  annual  luel  uli- 
Ibation  elficienclea 
(AFUE’s)  (geneito) 

Low 

High 

2.  Yearly  Cost  Information 


COST  Grid 


Coat  per  kilowatt  hour' 

Btu  heal  toes  ol 
home  (see  chart 
below) 

af  .  . 

Bf  . 

IOC  . - . . . 

12C  . . . . . 

14C  . 

'  For  charts  on  natural  gas.  oM  and  propane  gas,  substitute  the  foNowing  cost  figures: 

a.  Cost  per  thenn— 10c,  20c,  30c.  40c.  50c,  60c. 

b.  Cost  per  gallon  (oM)— 76c.  79c.  82c.  85C,  88c.  91C,  94C.  97c,  $1.00. 

c.  Cost  per  gaNon  (propane)— 3Sc,  40c.  45c,  50c.  55C,  60c. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


Heat  Loss  Table 


Manufacturers'  rated  heat  output  of  model  to  be  labeled  (Btu's  per  hour) 

Design  heat  loss  of 
model  to  be  labeled 
(1,000  Btu’s  per 
hour) 

Heat  toss  values  to  be 
used  on  the  grid  (1,000 
Btu's  per  hour) 

5,000  lo  10.000  . 

5 

5 

1 1,000  to  ie, 000  . 

10 

5, 10 

10, 15 

15,  20,  25 

25,  30.  35, 40 

35,  40,  45,  50 

40,  45,  50,  60 

50,  60,  70,  80 

60.  70,  80,  90 

70.  80,  90. 100 

80,  90. 100,110,120 

90, 100,  110, 120, 130 
100, 110, 120, 130, 140 
120, 130, 140, 150, 160 

17,000  to  95,000  . 

15 

96,000  to  49,000  . 

20 

43,000  to  59,000  . 

30 

60,000  to  76,000  . 

40 

77.000  to  93.000  . 

50 

94,000  10  110,000 
11 1,000  to  127,000 
128,000  to  144,000 
145,000  to  161,000 
162,000  to  178,000 
179,000  to  195,000 
196.000  and  over  ... 

60 

70 

80 

90 

100 

110 

130 

Beside  each  cost  in  the  cost  nid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  us^  in  the  table  with  the  national  average  cost. 


Appendix  GS  to  Part  305 — ^Mobile  Home  Furnaces 


1.  Range  Information 


Manufacturers'  rated  heating  capacities  (Btu's/hr.) 

Ranges  of  annual  fuel  uti- 
luation  effidenciee 
(AFUE's)  (Generic) 

Low 

High 

All  caoadties . . 

2.  Yearly  Cost  Information 
Cost  Grid 


Cost  per  kilowatt  hour' 

Btu  heat  toss  Of 
home  (See  chart 
below) 

8C  . .  . . 

IOC  .  . . 
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Cost  GRio-'Conlimjed 


The  following  table  shows  the  heat  loss  values  (in  thousand  Btu's/hr.)  to  be  used  in  the  cost  grid: 


Heat  Loss  Table 


Manulactureta*  rated  heal  output  of  model  to  be  labeled  (Bill's  par  how) 

Design  heat  loss  of 
moQW  to  be  laoeisd 

Heat  loas  values  to  be 
used  on  toe  gnd  (1,000 
Btu's  par  how) 

(1,000  Btu's  per 
how) 

5,000  to  10,000  _ _ _  _  _ _  _  _ 

s 

5 

li.nnotn  IB, 000  . 

10 

5, 10 

10, 15 

15,  20.  25 

25.  30.  35,  40 

35,  40,  45.  50 

40,  45.  50.  60 

50,  60.  70.  80 

60.  70,  80,  90 

70,  80.  90. 100 

80,  90. 100, 110, 120 

90, 100, 110, 120, 130 
100, 110. 120. 130, 140 
120,  130, 140, 150, 160 

17,000  lo  95,000  . .  . .  . 

15 

95,000  In  49,000 

20 

43’000  to  59^000  . . . . . . . . . 

30 

eoiooo  to  Tsiooo . - . - . 

40 

77,000  m  A5,fl00  . 

50 

94,(100  k>  iii),ono  . 

60 

111,00011)  197,000  . . 

70 

128!oOO  to  issiooo . . - . 

80 

145^000  to  161^000  . . . . . . 

90 

162i0OO  to  ITSioOO  _  .  . . . . . . . . 

100 

179,000  to  195,000  ...  . . . . . . . . 

110 

130 

Beside  each  cost  in  the  cost  md.  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  Wng  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using ' 
the  heat  loss  values  in  place  of  the  design  heat  loss  us^  in  the  table  with  the  national  average  cost. 

Appendix  G6  to  Part  305 — Boilers — Gas  (Except  Gas^team) 

1.  Range  Information 


Manutoctwen'  rated  heating  capacities  (BtiTsAv.) 


2.  Yearly  Cost  Information 


CostGrio 


Cost  per  ktlowatt  hour' 

Btu  heat  loss  of 
home  (See  chart 
below) 

4^  . . . 

64  -  -  . . . . 

19f  ,  .  .  .  . 

'  For  charts  on  raluraJ  gas,  oH  and  propane  gas,  substitute  the  following  cost  figures: 

a.  Cost  per  therm— 10s,  20t,  30s.  40s.  SOs,  eos. 

b.  Cost  per  gallon  (oS— 76s,  79s,  82s,  85s,  88s.  OtS.  94s,  97s.  $1.00. 

c.  Cost  par  gaSon  (propane^— 35s,  40s.  45s,  SOs.  55s,  60s. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


Heat  Loss  Table 


Manufacturers'  rated  heal  output  of  model  to  be  tabeted  (Btu's  per  hour) 

Design  heat  toss  of 
modal  to  be  labeled 
(1,000  Btu's  per 
hour) 

Heat  toss  vakieatoba 
used  on  the  gnd  (1,000 
Btu's  per  houO 

5,000  to  10,000  , ,  - . . . . . . . - . - . 

5 

5 

10 

5.10 

Ranges  ol  annual  fuel  u$- 
lutlon  efflctendea 
(AFUE^)  (genenc) 


Low 


High 
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Heat  Loss  Table— Continued 


Manutociurers’  rated  heat  output  of  model  to  be  tabbed  (Btu’s  per  hour) 


17,000  to  25,000  .... 
26,000  to  42,000  ... 
43,000  to  56,000  ... 
60,000  to  76,000  ... 
77,000  to  93,000  ... 
94,000  to  110,000  . 
11 1,000  to  127,000 
128,000  to  144,000 
145,000  to  161,000 
162,000  to  178,000 
179,000  to  195,000 
196,000  and  over  ... 


Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  us^  in  the  table  with  the  national  average  cost. 

Appendix  G7  to  Part  305 — ^Boilers — Gas  (Steam) 

1.  Range  Information 


Manufacturers’  rated  heating  capacities  (Btu's/hr.) 


Ranges  of  annual  fuel  uti¬ 
lization  effidenclee 
(AFUE's)  (generic) 


AN  capacities  ...„ 


2.  Yearly  Cost  Information 
Cost  Grid 


Btu  heat  toes  of 
home  (see  chart 
beiow) 


'  For  charts  on  natural  gas,  oM  and  propane  gas,  substitute  the  following  cost  figures: 

a.  Cost  per  therm— lOe,  20C,  30c,  40c,  SOc,  60c. 

b.  Cost  per  gaNon  (ON)— 76c,  79c,  82c,  85c,  88c,  9lc,  94c,  97c,  $1.00. 

c.  Cost  per  gallon  (propoane)— 35c,  40c,  45c,  50c,  55c,  60c. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr,)  to  be  used  in  the  cost  grid: 

Heat  Loss  Table 

Manufacturers'  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 

Design  heat  loss  of 
model  to  be  labeled 
(1,000  Btu’s  per 
hour) 

Heat  loss  values  to  be 
used  on  the  grid  (1,000 

Btu’s  per  hour) 

5.000  to  10.000  . 

5 

5 

11,000  to  16,000  . 

10 

5, 10 

17,000  to  25.000  . 

15 

10. 15 

26,000  to  42,000  . 

20 

15.  20.  25 

43,00010  59,000  . . 

30 

25,  30,  35,  40 

60,000  to  76,000  . 

40 

35,  40, 45,  50 

77,000  to  93,000  . . . 

50 

40,  45.  50.  60 

94,000  to  110,000  . . . 

60 

SO,  60.  70.  80 

11 1,000  to  127,000  . 

70 

60,  70,  80,  90 

128,000  to  144,000  . 

80 

70,  80.  90, 100 

145,000  to  161 ,000  . 

90 

80.  90. 100110, 120 

162,000  to  178,000  . . . . . 

100 

90, 100,  110, 120,  130  ' 

179,000  to  195,000  . . . 

110 

100, 110, 120, 130, 140 

196,000  and  over . . . 

130 

120, 130, 140  150  160 

Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  horn  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 
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Appendix  G8  to  Part  308-^oUera — Oil 
1.  Range  Information 


Manufacturers'  Rated  Heating  Capacities  (Btu'a/hr.) 


All  capacities . . . 


2.  Yearly  Cost  Information 
COST  Grid 


The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


Heat  Loss  Table 


Ranges  of  annual  hjsl  utl- 
Ibatlon  affldandes 
(AFUE's)  (generic) 


Low 


High 


Manufacturers'  rated  heat  output  of  model  to  be  labeled  (Btu's  per  hour) 


Design  heat  loss  of 
model  to  be  labeled 
(1,000  Btu's  per 
hour) 

Heat  loss  values  to  be 
used  on  the  grid  (1,000 
Btu's  per  hour) 

5 

5 

10 

5, 10 

15 

10, 15 

20 

15.  20. 25 

30 

25.  30.  35.  40 

40 

35.  40.  45.  50 

50 

40.  45,  50.  60 

60 

50,  60,  70,  80 

70 

60.  70,  80.  90 

80 

70,  80,  90,  100 

90 

80,  90, 100, 110, 120 

100 

90,  100,  110, 12a  130 

110 

100, 110, 120, 130, 140 

130 

120, 130, 140, 160, 160 

5,000  to  10,000  _ _ 

II, 000  to  16,000  .... 
17,000  to  25,000  ... 
26,000  to  42,000  ... 
43,000  to  59,000  ... 
60,000  to  76,000  ... 
77,000  to  93,000  ... 
94,000  to  110,000  . 

III, 000  to  127,000 
128,000  to  144,000 
145,000  to  161,000 
162,000  to  178,000 
179,000  to  195,000 
196,000  and  over  ... 


Beside  each  cost  in  the  cost  md,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  t^le  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  usra  in  the  table  with  the  national  average  cost. 


Appendix  G9  to  Part  305 — ^Boilers — Electric 
1.  Range  Information 


Manufacturers'  rated  heating  capacities  (Btu's/hr.) 

Ranges  of  annual  Kiel  uM- 
luatlon  efficiencies 

1  (AFUE's)  (generic) 

Low 

High 

AM  capacities . . . . . 

2.  Yearly  Cost  Information 
Cost  Grid 


12846  Federal  Regiiler  /  VoL  58,  Na  42  /  Friday,  March  5,  1993  /  Proposed  Rules 


Cost  Grid— Continued 


Cocf  per  Idtowctt  hour ' 

Btu  heat  Iocs  of 
home  (see  chert 
below) 

19C  .  . 

■■■■■ 

’  For  charts  on  natural  gas,  ol  and  propane  gas,  substitute  the  following  ooet  figures: 

a.  Cost  per  thenrv— lOe,  20t,  30c,  40c.  SOC.  60c. 

b.  Coel  per  gaNon  (oi^— 78c,  79c,  S2C,  86c,  88c,  91C,  94c,  97c,  $1.00. 

c.  Cost  per  gallon  (propane)— 35c,  40c,  4SC,  SOC,  55c.  60c. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu's/hr.)  to  be  used  in  the  cost  grid: 

Heat  Loss  Table 


Manufacturers’  rated  heat  output  of  model  to  be  labeled  (Btu's  per  hour) 


5,000  to  10,000  . - . . . - . 

11,00010  16,000  . - . . . 

17,000  to  25,000  .  . ,  ^  . . . 

26.000  to  42,000  . . . 

43,000  to  59,000  . . . 

60.000  to  76,000  . . . . . . . 

77,000  to  93,000  . . . . 

94.000  to  110,000  . . . . 

111,000  to  127,000  . . . . . 

128,000  to  144,000  . . . . . . . 

145,000  to  161,000  . . . 

162,000  to  178,000  . . . . 

179,000  to  195,000  . . . . . 

196,000  and  over . . . . . . . . . . . 


Design  heat  toes  of 
model  to  be  labelad 
(1,000  Bta'e  per 
hour) 

Heat  loes  valuee  to  be 
used  on  the  grid  (1,000 
Btu's  per  hour) 

5 

5 

10 

5. 10 

15 

10.  T5 

20 

15.  20.  25 

30 

25.  30,  35.  40 

40 

35,  40,  45,  50 

50 

40.  45,  50.  60 

60 

50,  60.  70.  80 

70 

60,  70,  80,  90 

80 

70.  80.  90.  100 

90 

80,  90, 100, 110, 120 

100 

90,  100,  110,  120,  130 

110 

100, 110, 120, 130, 140 

130 

120, 130,  140,  150,  160 

Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 

37.  Further,  it  is  proposed  that  a  new  appendix  L  be  added  to  part  305  of  16  CFR  to  read  as  follows: 

Appendix  L  to  Part  305 — Sample  Labels 
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SAMPLE  1 


How  energy  efficient  is  this  dishwasher? 

THIS 

MODEL 

LEAST 

Sj 

MOST 

EFFICIENT 

EFFICIENT 

.31  EF  .42  EF 

H 

.46  EF 

▼ 

▼ 

For  ABC  Dishwasher,  Model  1234,  Capacity:  Standard 


Use  this  EnergyGuide  to  compare 
the  energy  efficiency  of  this  model 
with  other  similar  models  before 
you  buy.  EF  stands  for  “energy 
factor.”  Models  with  higher 
energy  factors  are  more  energy 
efficient  and  cost  less  to  oper¬ 
ate.  An  energy  factor  is  a  measure 
of  energy  use.  Only  standard-sized 
dishwashers  are  compared  on 
this  scale. 

How  much  will  this  model 
cost  you  to  run  yearly? 

Your  cost  will  vary  depending 
on  whether  you  have  an  electric 
or  gas  water  heater,  pur  local 
energy  rate,  and  how" many  loads 
of  dishes  you  do  per  week.  Check 
your  utility  bill  or  ask  your  sales¬ 
person  for  the  energy  rate  (cost 
per  kilowatt  hour  or  therm)  in 
your  area. 


A  kilowatt  is  a  measure  of  elec¬ 
tricity.  A  therm  is  a  measure  of 
natural  gas.  Your  utility  company 
uses  these  measurements  to 
compute  your  bill.  If  you  have  a 
propane  or  oil  water  heater,  ask 
for  estimated  costs. 


Yearly  Costs 

(based  on  loads  of  dishes  per  week) 

Using  Gas  Water  Healer 


Cost  per  tfierm 


40C 

60C 

90C 

4 

$15 

$19 

$24 

7 

$26 

$33 

$42 

Using  Electric  Water  Heater 


Cost  per  kilowatt  hour 


4C 

6C 

IOC 

4 

$20 

$30 

$50 

7 

$35 

$52 

$87 

hnpsninl  Removal  oi  Iftis  laDei  oeto'e  consume'  ou'cnase  is 
a  /loiaiior  ot  ^eoe'ai  ia»  i  J?  U  S  C  630?) 
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SAMPLE  2 


Model  1234 
Capacity:  Standard 

Use  this  EnergyGuide  to  compare 
the  energy  efficiency  of  this  model 
with  other  similar  models  before 
you  buy.  EF  stands  for  ‘energy 
factor.”  Models  with  higher 
energy  factors  are  more  energy 
efficient  and  cost  less  to  oper¬ 
ate.  An  energy  factor  is  a  measure 
of  energy  use.  Only  standard-sized 
dishwashers  are  compared  on 
this  scale. 

How  much  will  this  model 
cost  you  to  run  yearly? 

Your  cost  will  vary  depending 
on  whether  you  have  an  electric 
or  gas  water  heater,  your  local 
energy  rate,  and  how  many  loads 
of  dishes  you  do  per  week.  Check 
your  utility  bill  or  ask  your  sales¬ 
person  for  the  energy  rate  (cost 
per  kilowatt  hour  or  therm)  in 
your  area. 

A  kilowatt  is  a  measure  of  elec¬ 
tricity.  A  therm  is  a  measure  of 
natural  gas.  Your  utility  company 
uses  these  measurements  to 
compute  your  bill.  If  you  have  a 
propane  or  oil  water  heater,  ask 
for  estimated  costs. 


^  MOST  EFFICIENT  .46  EF 
THIS  MODEL  .42  EF 


^  LEAST  EFFICIENT  .31  EF 


Yearly  Costs 

(based  on  loads  of  dishes  per  week) 

Using  Electric  Water  Heater 


Cost  per  kilowatt  hour 


4C 

6C 

IOC 

4 

$20 

$30 

$50 

$35 

$52 

$87 

Using  Gas  Water  Heater 
Cost  per  therm 


40C 

60C 

90C 

4 

$15  • 

$19 

$24 

$26 

$33 

•  $42 

« 


l«p«nam:  HemovH  oi  uus  laod  More  coowmo'  puicliase  ts 
a  vnlatiao  oi  FeOerai  law  |42  U  S  C  63021 
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SAMPLE  3 


How  energy  efficient  is  this  dishwasher? 


MnCT  CCCiriCMT 


For  ABC  Dishwasher,  Model  1234,  Capacity  Standard 


Use  this  EnergyGuide  to  compare 
the  energy  efficiency  of  this  model 
with  other  similar  models  before 
you  buy.  EF  stands  for  ‘energy 
factor.”  Models  with  hijjher 
energy  factors  are  more  energy 
efficient  and  cost  iess  to  oper¬ 
ate.  An  energy  factor  is  a  measure 
of  energy  use.  Only  standard-sized 
dishwashers  are  compared  on 
this  scale. 

How  much  will  this  model 
cost  you  to  run  yearly? 

Your  cost  will  vary  depending 
on  whether  you  have  an  electric 
or  gas  water  heater,  your  local 
energy  rate,  and  how  many  loads 
of  dishes  you  do  per  week.  Check 
your  utility  bill  or  ask  your  sales¬ 
person  for  the  energy  rate  (cost 
per  kilowatt  hour  or  therm)  in 
your  area. 


A  kilowatt  is  a  measure  of  elec¬ 
tricity.  A  therm  is  a  measure  of 
natural  gas.  Your  utility  company 
uses  these  measurements  to 
compute  your  bill.  If  you  have  a 
propane  or  oil  water  heater,  ask 
for  estimated  costs. 

Yearly  Costs 

(based  on  loads  of  dishes  per  week) 


Using  Gas  Water  Heater 
Cost  per  therm 


m 

60C 

90« 

«• 

4 

$15 

$19 

$24 

e 

7 

$26 

$33 

$42 

Using  Electric  water  Heater 
Cost  per  kilewall  heer 

4C 

6t 

IOC 

8 

4 

$20 

$30 

$50 

3 

7 

$35 

$52 

$87 

iMftrtMN:  Removal  e(  Hns  laM  botom  consvmm  pufciust « 
a  violation  ol  FMtral  Im  (4?  U2.C  6302) 
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ABC  Dishwasher 
Model  1234 


SAMPLE  4 


Capacity.  Standard 


How  energy  efficient  is  this  dishwasher? 


Most  Efficient 


Energy  efficient  dishwashers  have  higher  energy  factors  (EF)  and  cost  less  to  operate. 
An  energy  factor  is  a  measure  of  energy  use. 


Use  this  Energy  Guide  to  compare 
the  energy  efficiency  of  this  dish¬ 
washer  with  other  similar  models 
before  you  buy.  Only  standard-sized 
dishwashers  are  compared  on  this 
scale. 


A  kilowatt  is  a  measure  of  electricity 
A  therm  is  a  measure  of  natural  gas 
Your  utility  company  uses  these 
measurements  to  compute  your  bill. 
If  you  have  a  propane  or  oil  water 
heater,  ask  for  estimated  costs. 


How  much  will  this  model  cost  you 
to  run  yearly? 

YOur  cost  will  vary  depending  on 
whether  you  have  an  electric  or  gas 
water  heater,  your  local  energy  rate, 
and  how  many  loads  of  dishes  you  do 
per  week.  Check  your  utility  bill  or 
ask  your  salesperson  for  the  energy 
rate  (cost  per  kilowatt  hour  or  therm) 
in  your  area. 


Impocb^  Runoval  ol  this  label  before  oonsumerpurctiase  Is 
a  vkHaUxi  ol  Federal  Law  (42  U.S.C.  6302). 


Yearly  Costs 

(based  on  loads  of  dishes  per  week) 


Using  Gas  Water  Heater 
Cost  per  therm 


40^ 

60tf 

4 

$15 

$19 

$24 

7 

$26 

$33 

$42 

Using  Electric  Water  Heater 

Cost  per  kilowatt  hour 


mm 
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By  direction  of  the  Commission. 
Donald  S.  Qark, 

Secretoiy. 

{FR  Doc.  93-4651  Filed  3-4-63;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Sendee 

50  CFR  Part  17 
RIN  1018-AB66 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  the  Delta  Smelt 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  threatened  status 
for  the  delta  smelt  {Hypomesus 
transpaci ficus),  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  osmerid  fish 
species  occurs  only  in  Suisun  Bay  and 
the  Sacramento-San  Joaquin  estuary 
(known  as  the  Delta)  near  San  Francisco 
Bay,  California.  The  delta  smelt  has 
declined  nearly  90  percent  over  the  last 
20  years,  and  is  primarily  threatened  by 
large  freshwater  exports  fiom  the 
Sacramento  River  and  San  Joaquin  River 
diversions  for  agriculture  and  urban  use. 
The  prolonged  drought,  introduced 
nonindigenous  aquatic  species, 
reduction  in  abundance  of  key  food 
organisms,  and  agricultural  and 
industrial  chemicals  also  threaten  this 
species.  The  final  decision  on  the 
determination  of  critical  habitat 
included  in  the  proposed  rule  is 
postponed  in  accordance  with  section 
4(b)(6)(C)(ii)  of  the  Act.  This  rule 
implements  the  protection  and  recovery 
provisions  afforded  by  the  Act  for  the 
delta  smelt. 

EFFECTIVE  DATE:  April  5, 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Field  Office,  2800 
Cottage  Way,  E-1803,  Sacramento. 
California  95825-1846. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadine  R.  Kanim  (see  ADDRESSES 
section)  at  916/978-4866. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  delta  smelt  originally  was 
classified  as  the  same  species  as  the 
pond  smelt  (Hypomesus  olidus),  but 
Hamada  (1961)  and  Moyle  (1976, 1980) 
recognized  the  delta  smelt  as  a  distinct 
species.  Hamada  retained  the  name  H. 
olidus  for  the  delta  smelt  and  renamed 
the  pond  smelt  H.  sakhalinus.  In  1963, 
McAllister  renamed  the  delta  smelt  fiom 
H.  olidus  to  H.  transpacificus,  with  a 
Japanese  subspecies  (H.  t.  nipponensis) 


and  a  California  subspecies  (H.  t 
transpacificus).  More  recent  taxonomic 
work  has  shown  that  these  subspecies 
should  be  recognized  as  species,  the 
delta  smelt  being  H.  transpacificus  and 
the  Japanese  smelt  being  H.  nipponensis 
(K^le  1980). 

The  delta  smelt  was  described  as 
follows  by  Moyle  et  al.  (1989):  A 
slender-bodied  fish  typically  60-70  mm 
(2.36-2.76  in)  in  standard  length  (SL). 
although  a  few  may  attain  120  mm  (4.73 
in)  SL.  Live  fish  are  nearly  translucent 
and  have  a  steely-blue  sheen  to  their 
sides.  Occasionally  there  may  be  one 
chromatophore  between  the  mandibles, 
but  usually  none  is  present.  Its  mouth 
is  small,  with  a  maxilla  that  does  not 
extend  past  the  mid-point  of  the  eye. 

The  eyes  are  relatively  large;  the  orbit 
width  is  contained  almut  3.5-4  times  in 
the  head  length.  Small,  pointed  teeth  are 
present  in  the.  upper  and  lower  Jaws. 

The  first  gill  arch  has  27-33  gill  rakers 
and  there  are  7  branchiosteg^  rays. 

There  are  9-10  dorsal  fin  rays,  8  pelvic 
fin  rays,  10-12  pectoral  fin  rays,  and 
15-17  anal  fin  rays.  The  lateral  line  is 
incomplete  and  has  53-60  scales  along 
it.  There  are  4-5  pyloric  caeca. 

From  the  analysis  of  length-fiemiency 
data,  scientists  have  determined  that  the 
delta  smelt  is  primarily  a  species  with 
a  1-year  (annual)  life  span  (Moyle  et  al. 
1992).  Juvenile  delta  smelt  are  40-50 
mm  (1.58-1.97  in)  fork  length  (FL)  by 
early  August.  They  become  sexually 
mature  adults  when  55-70  mm  (2.17- 
2.76  in)  FL.  Although  the  largest  delta 
smelt  on  record  is  126  mm  (4.96  in)  FL, 
this  species  rarely  grows  larger  than  80 
mm  (3.15  in)  FL  (Stevens  et  al.  1990). 

By  June,  delta  smelt  longer  than  50  mm 
(1.97  in)  FL  are  rare  throughout  their 
range,  indicating  that  adult  delta  smelt 
die  after  spawning. 

Historically,  the  delta  smelt  occurred 
from  Suisun  Bay  upstream  to  the  city  of 
Sacramento  on  the  Sacramento  River 
and  Mossdale  on  the  San  Joaquin  River 
(Moyle  et  al.  1992).  It  is  the  only  smelt 
endemic  to  California  and  the  only  true 
native  estuarine  species  found  in  the 
Delta  (Moyle  et  al.  1989,  Stevens  et  al. 
1990,  and  Wang  1986).  The  delta  smelt 
is  a  euryhaline  species  (species  adapted 
to  living  in  firesh  and  brackish  water) 
that  occupies  estuarine  areas  with 
salinities  below  2  grams  per  liter  (parts 
per  thousand,  ppt),  rarely  occurring  in 
estuarine  waters  with  more  than  10-12 
ppt  salinity,  about  one-third  sea  water 
(Ganssle  1966,  in  Moyle  1976). 

Delta  smelt  historically  congregated  in 
upper  Suisun  Bay  and  Montezuma 
Slough  (mainly  during  March  to  mid- 
June)  when  the  Sacramento  and  San 
Joaquin  river  flows  were  high.  During 
very  high  river  outflows  some  smelt 


may  be  washed  into  San  Pablo  Bay,  but 
the  rapidly  restored  higher  salinities  do 
not  allow  permanent  populations  of 
delta  smelt  to  become  established. 
Because  of  sustantial  human-caused 
changes  in  the  relative  ratios  of  seasonal 
freshwater  outflows,  the  center  of  delta 
smelt  abundance  has  shifted  to  the 
Sacramento  River  channel  in  the  Delta 
in  the  years  since  1981  (Moyle  et  al. 
1992).  Delta  smelt  are  now  rare  in 
Suisun  Bay,  and  virtually  absent  ftem 
Suisun  Marsh  where  they  once  were 
seasonally  common.  Even  thou^ 
suitable  spawning  and  nursery  habitat 
conditions  occur  less  firequently  in 
Suisun  Bay  than  previously,  when  these 
conditions  are  present,  they  provide  for 
increased  levels  of  delta  smelt 
recruitment  that  augment  overall 
population  levels.  These  suitable 
conditions  occur  when  the  mixing  zone 
between  salt  water  and  fiashwater  is 
located  in  Suisun  Bay. 

Delta  smelt  have  a  low  fecimdity, 
producing  1,247-2,590  eggs  per  female 
(Moyle  et  al.  1992),  when  compared  to 
two  other  species  of  Osmeridae 
occurring  in  California  that  exhibit 
fecundities  from  5,000-25,000  eggs  per 
female  (Moyle  1976).  Delta  smelt  spawn 
in  freshwater  at  temperatures  from 
about  7-15  degrees  Celsius  (°C)  between 
February  and  June.  Most  spawning 
occurs  in  the  dead-end  sloughs  and 
shallow  edge-waters  of  channels  in  the 
western  Delta;  spawning  also  has  been 
recorded  in  Montezuma  Slough  near 
Suisun  Bay  and  far  upstream  in  the 
Sacramento  River  near  Rio  Vista  (Radtke 
1966,  Wang  1986).  The  adhesive 
demersal  eggs  attach  to  hard  substrates 
such  as  rocks,  gravel,  tree  roots,  and 
submerged  branches.  Based  on  data  for 
a  closely  related  species,  delta  smelt 
eggs  probably  hat^  in  12-14  days.  The 
planktonic  larvae  are  transported 
downstream  to  the  mixing  zone.  Within 
the  mixing  zone,  the  pelagic  larvae  are 
zooplanktivores  and  feed  on  copepods, 
cladocerans,  and  amphipods.  The 
primary  food  for  all  life  stages  of  the 
delta  smelt  are  the  nauplius, 
copepodite,  copepodid,  and  adult  stages 
of  the  euryhaline  copepod  Eurytemora 
affinis.  Adult  smelt  consume  E.  affinis 
during  all  times  of  the  year.  The 
opossum  shrimp  [Neomysis  mercedis)  is 
secondarily  important  as  food  for  adult 
smelt,  and  cladocerans  [Daphnia  sp., 
Bosmina  sp.)  are  consumed  seasonally 
by  adult  smelt. 

'  The  decline  in  the  delta  smelt 
population  was  concurrent  with 
increased  human  chemges  to  seasonal 
Delta  hydrology,  freshwater  exports,  and 
the  accompanying  changes  in  the 
temporal,  spatial,  and  relative  ratios  of 
water  diversions.  These  deleterious 
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hydrological  effects,  coupled  with 
severe  drought  years,  introduced 
nonindigenous  aquatic  species,  and 
reduction  in  abimdance  of  key  food 
organisms,  appear  to  have  reduced  the 
species’  capacity  to  recover  from  natriral 
seasonal  fluctuations  in  hydrology. 

Many  introduced  species  adversely 
affect  all  life  stages  of  the  delta  smelt. 
These  introduced  species  compete  for 
the  zooplankton  for  food,  or  alter  the 
species  composition  of  the  zooplankton 
community,  thereby  further  decreasing 
the  ability  of  the  delta  smelt  population 
to  recover. 

In  1987,  the  Service  funded  an 
analysis  of  survey  data  (Moyle  and 
Herbold  1989).  TTiese  survey  data  were 
collected  from  Suisun  Marw  and  the 
Delta  by  the  University  of  California, 
Davis,  and  the  California  Department  of 
Fish  and  Game.  The  report  concluded 
that:  (1)  Freshwater  flows  set  an  upper 
limit  to  delta  smelt  stock  recruitment 
within  the  year,  (2)  other  environmental 
factors  (physical  and/or  biological)  may 
further  depress  the  smelt  pNDpulation: 
however,  the  proportion  of  time  when 
water  flows  are  reversed  (upstream 
flow)  in  the  lower  San  Joaquin  River 
during  the  egg  and  larval  stages 
probably  is  the  major  source  of  density- 
independent  mortality  to  the  delta 
smelt,  and  (3)  a  larger  adult  smelt 
population  was  associated  with  higher 
freshwater  outflows  because  these  flows 

reduced  higher  plant  and  animal 

iomasses  at  all  aquatic  trophic  levels. 

Previous  Service  Action 

The  Service  included  the  delta  smelt 
as  a  category  1  candidate  species  in  the 
January  6, 1989,  Animal  Notice  of 
Review  (50  FR  554).  Category  1  lists 
species  for  which  data  in  the  Service’s 
possession  are  suffleient  to  support 
proposals  for  listing. 

On  June  29, 1990,  the  Service 
received  a  petition  dated  Jime  26, 1990, 
from  Dr.  Don  C  Erman,  President-Elect 
of  the  California-Nevada  Chapter  of  the 
American  Fisheries  Society,  to  list  the 
delta  smelt  as  an  endangered  species 
with  critical  habitat.  The  Service  made 
a  90-day  flnding  that  substantial 
information  had  been  presented 
indicating  that  the  petitioned  action 
may  be  warranted,  and  aimounced  this 
decision  in  the  Federal  Register  on 
December  24, 1990  (55  FR  52852).  The 
Service  initiated  a  status  review  at  that 
time.  During  the  status  review,  the 
Service  examined  the  available  data  on 
the  early  life  history  and  ecology  of  this 
species.  Available  data  on  physiological 
tolerances  and  estuarine  factors  were 
also  examined  in  relation  to  actual  or 
potential  threats  to  the  delta  smelt. 
Primary  sources  of  information 


describing  the  many  human  factoia  and 
projects  that  may  affect  the  delta  smelt 
are  the  voluminous  expert  testimonies 
presented  to  the  California  State  Water 
Resources  Control  Board’s  1987  Water 
Quality/Water  Rights  Proceeding  on  the 
San  Francisco  Bay  and  Sacramento-San 
Joaquin  River  Delta.  This  proceeding  is 
also  known  as  the  Bay-Delta  Proceemng, 
Evidentiary  Hearing  Record,  July  7- 
December  29, 1987.  The  exhibits  and 
transcripts  spanned  54  days  of  hearings. 
Comments  received  by  the  Service  on 
the  petitioned  action  and  the 
recommendations  of  an  expert  review 
panel  were  also  considered  during  the 
status  review. 

On  October  3, 1991,  the  Service 
published  a  proposal  to  list  the  delta 
smelt  as  a  threatened  species  and 
requested  public  comment  (56  FR 
50075).  This  proposed  rule  constituted 
the  12-month  finding  that  the  petitioned 
action  was  warranted,  in  acco^ance 
with  section  4(b)(3)(B)  of  the  Act. 

Having  considered  all  the  information 
presented  during  the  comment  period, 
testimony  given  at  the  California  State 
Water  Resources  Control  Board’s  1992 
Water  Right  Phase  of  the  Bay-Delta 
Estuary  Proceedings,  and  other  relevant 
information  (CDWR 1992,  Sweetnam 
1992a)  the  Service  now  determines  the 
delta  smelt  to  be  a  threatened  species. 

Sununary  of  Comments  and 
Recommendations 

In  the  October  3, 1991,  proposed  rule 
(56  FR  50075)  and  associated 
notifleations,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  On  November  6, 1991,  the 
Service  received  a  written  request  for  a 
public  hearing  from  Mr.  George  R. 
Baumli  of  the  State  Water  Contractors, 
Sacramento,  California.  Sixteen 
additional  requests  for  public  hearings 
were  received  within  the  allowed  45- 
day  time  period  following  publication  of 
the  proposed  rule  (Section  4(b)(5)(E)  of 
the  Act  (16  U.S.C.  1531  et  seq.)].  As  a 
result,  the  Service  published  a  notice  of 
public  hearing  on  December  19, 1991 
(56  FR  65877).  Newspaper  notices  of  the 
public  hearings  were  published  in  the 
Sacramento  Bee,  Visalia  Times  Delta, 
and  Fresno  Bee  on  December  16, 1991, 
and  in  the  Los  Angeles  Times  on 
December  17, 1992,  all  of  which  invited 
general  public  comment.  Public 
hearings  were  conducted  in  California 
on  January  9, 1991,  in  Sacramento;  on 
January  14, 1992,  in  Santa  Monica;  and 


on  January  16, 1992,  in  Visalia.  At  each 
meeting,  testimony  was  taken  from  1 
p.m.  to  4  p.m.  and  from  6  p.m.  to  9  p.m. 

A  total  of  69  individuals  testified  at  the 
hearings. 

During  the  four-month  comment 
period,  the  Service  received  360 
comments  (i.e.,  letters  and  oral 
testimony)  from  348  individuals.  Of  the 
342  comments  that  stated  a  position  on 
listing,  37  (11  percent)  supported  listing 
and  305  (89  percent)  did  not. 

Support  for  the  proposed  listing  was 
expressed  by  1  Federal  agency,  2 
ichthyologists  with  expertise  in 
California  native  fishes,  14  conservation 
organizations  (or  branches  thereof),  3 
sport  and  commercial  fishing 
organizations  and  IS  other  interested 
parties. 

The  California  Department  of  Fish 
and  Game  was  among  18  commenters 
that  stated  no  opinion  on  the  proposed 
listing.  The  California  Department  of 
Fish  and  Game  submitted  additional 
scientific  information  and  expressed 
continuing  concern  that  the  delta  smelt 
population  has  suffered  a  90  percent 
decline  in  the  past  20  years. 

Opposition  to  the  proposed  listing 
was  expressed  by  one  elected  officid, 
one  Federal  agency,  one  State  agency, 
and  a  number  of  local  government 
entities.  Many  local  government 
agencies,  water  districts,  business  and 
trade  associations,  other  private 
interests,  and  one  Federal  agency 
submitted  comments  regarding  tne 
possible  effects  that  listing,  and 

articularly,  designation  of  critical 

abitat,  might  have  on  planned 
activities  and  development. 

Because  of  the  complexity  of  the 
economic  analysis  that  must  accompany 
the  final  rule  designating  critical 
habitat,  the  Service  has  decided  to  make 
final  only  the  listing  portion  of  the 
proposed  rule  at  this  time  so  that 
immediate  protection  of  the  delta  smelt 
will  be  possible  and  the  likelihood  that 
this  species  may  become  endangered  or 
extinct  will  be  reduced.  Section 
4(b)(6)(C)(ii)  of  the  Act  allows  the 
Service  to  extend  the  deadline  for 
designating  critical  habitat  for  up  to  1 
year  (Octo^r  3, 1993,  in  this  case),  if 
critical  habitat  is  not  yet  determinable 
and/or  immediate  protection  is  needed 
for  the  species  through  a  final  listing 
action.  As  discussed  in  the  Critical 
Habitat  section  of  this  rule,  both  of  these 
reasons  apply  in  this  instance;  therefore, 
the  Service  is  now  going  forward  with 
this  final  listing  rule.  Hence,  the 
comments  pertaining  to  designation  of 
critical  habitat  or  the  potential 
economic  impacts  of  such  designation 
will  not  be  discussed  here,  but  will  be 
addressed  when  a  final  decision  on 
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critical  habitat  is  made.  Comments 
addressing  the  issue  of  listing  this 
species  are  responded  to  here. 

Written  comments  and  mral 
statements  obtained  during  the  public 
hearings  and  comment  periods  are 
combined  into  general  issues  and 
discussed  below. 

Comment  1:  Many  commenters 
requested  that  the  ^rvice  delay  or  not 
list  the  delta  smelt  because  the  scientific 
data  currently  available  are  insufiicient 
to  support  such  a  decision.  For  example, 
one  population  index  (fall  midwater 
trawl  abundance  index)  indicated  that 
the  number  of  delta  smelt  have 
increased  during  the  past  5  years  and 
are  more  abundant  today  than  they  were 
10  years  ago.  Many  of  these  respondents 
suggested  that  the  Service  follow  the 
recommendation  of  the  California  Fish 
and  Game  Commission  and  decline  to 
list  the  species  until  additional  studies 
on  distribution  and  abundance  have 
been  completed.  Conversely,  many 
commenters  claimed  that  the  available 
scientific  data  (including  six  other 
population  indices)  clearly  demonstrate 
a  marked  decrease  in  the  abundance  of 
the  species  over  historic  levels. 

Service  Response:  Section  4(b)(1)(A) 
of  the  Act,  requires  that  a  listing 
determination  be  based  on  the  best 
scientific  and  commercial  data 
available.  As  discussed  in  the  section  of 
this  rule  entitled  Summary  of  Factors 
Affecting  the  Species,  the  Service  has 
reviewed  the  results  of  several 
monitoring  studies  conducted  by  the 
California  Department  of  Fish  and  Game 
and  the  University  of  California,  Davis 
(Moyle  and  Herbold  1989,  Stevens  et  al. 
1990,  Moyle  et  al.  1992),  which 
demonstrate  that  after  1981  the  delta 
smelt  population  has  remained  at 
consistently  low  levels.  Seven 
abundance  indices  used  to  record  trends 
in  the  status  of  the  delta  smelt  show  that 
this  species  has  not  previously  suffered 
as  consistently  low  populati<Hi  levels  as 
those  experienced  in  the  last  10  years 
(Stevens  et  al.  1990).  These  same 
indices  also  show  a  pronounced  decline 
from  historical  levels  of  abundance.  The 
summer  tow  net  abundance  index  is 
thought  to  be  one  of  the  more 
representative  indices  since  data  has 
been  collected  over  a  wide  geographic 
area  (horn  San  Pablo  Bay  upstream 
through  most  of  the  Delta)  for  the 
longest  period  of  time  (since  1959).  The 
summer  tow  net  abundance  index 
measures  the  abimdance  and 
distribution  of  larval  delta  smelt  and 
provides  data  on  the  recruitment 
potential  of  the  species.  This  index 
declined  after  1981  and,  except  for  one 
year  (1986)  has  remained  at  extremely 
low  levels  since  1982  [Moyle  et  al. 


1992).  New  data  for  the  summer  tow  net 
index  indicates  the  1992  population  has 
not  increased  fiom  the  consistently  low 
levels  recorded  since  1987  (Sweetnam 
1992a). 

Results  of  the  second  longest  nmning 
study  (since  1967),  the  fall  midwater 
trawl  abundance  index,  have  shown 
upward  movement  in  the  three  of  the 
last  four  years.  This  index  measures  the 
abundance  and  distribution  of  adult 
delta  smelt  in  a  large  geographic  area 
(San  Pablo  Bay  upstream  to  Rio  Vista  on 
the  Sacramento  River  and  Stockton  on 
the  San  Joaquin  River)  and  provides  an 
indication  of  their  survivorship  to  the 
later  months  of  their  1-year  life  span. 

The  cause  of  this  seemingly  anomalous 
increase  in  survival  of  adult  delta  smelt 
cannot  be  determined  with  any 
certainty.  Because  the  total  number  of 
delta  smelt  captured  in  each  trawl  tow 
is  low  compared  to  previous  years.  Dr. 
Moyle  (University  of  California  at  Davis. 
in  litt.,  1992)  attributes  the  recent  higher 
index  values  to  the  fact  that  the  entire 
delta  smelt  population  has  been 
confined  to  a  restricted  area  in  the 
Sacramento  River,  fiom  Sherman  Island 
to  Rio  Vista.  The  higher  index  values 
may  be  an  artifact  of  the  increased 
probability  of  capturing  schools  of  fish 
that  are  concentrated  in  a  relatively 
restricted  area. 

Because  this  listing  determination  is 
based  on  the  results  of  up  to  33  years 
of  long-term  monitoring  studies,  the 
Service  does  not  agree  Uiat  additional 
studies  will  greatly  alter  the  present 
findings.  Preliminary  indices  for  the 
months  of  September  and  October  1992 
indicate  that  this  year’s  survival  of  adult 
delta  smelt  is  consistent  with  the  low 
levels  of  abundance  recorded  since  1987 
(Sweetnam  1992a).  The  September 
index  represents  a  total  of  61  adult  delta 
smelt  caught  during  the  month.  Most  of 
these  fish  were  collected  in  the  lower 
Sacramento  River.  The  October  index 
represents  a  total  of  two  adult  delta 
smelt  caught  in  80  trawl  tows  during  the 
entire  month  (D.  Sweetnam.  CDFG,  pers. 
comm.).  Other  than  those  cited  above, 
the  Service  has  received  no  new  data  on 
the  abundance  or  distribution  of  the 
delta  smelt.  However,  if  additional  data 
gathered  as  a  result  of  the  California 
Department  of  Fish  and  Game’s  ongoing 
studies  show  that  the  species  should  not 
be  listed,  the  Service  is  afforded  the 
ability  to  delist  the  species  (50  CFR 
424.11(d)(3)). 

Comment  2:  One  respondent 
maintained  that  the  bek  scientific  data 
available  indicate  that  the  delta  smelt 
population  has  been  severely 
underestimated.  In  an  experimental  test, 
the  California  Department  of  Fish  and 
Came  demonstrated  that  more  smelt 


could  be  caught  when  a  midwater  trawl 
with  a  finer  mesh  size  was  used. 

Service  Response:  The  findings  of  this 
rule  are  based  primarily  on  the  relative 
abimdance  of  the  delta  smelt  population 
today  as  it  compares  to  its  abundance 
throughout  the  period  of  record.  The 
manner  in  whicn  the  long-term  delta 
smelt  abimdance  indices  are  calculated 
does  not  allow  precise  population 
estimates  to  be  determined.  These 
indices  are  used  for  population  trend 
analysis.  Any  correction  factor  (as  a 
result  of  a  change  in  mesh  size)  applied 
to  current  population  estimates  would 
have  to  be  applied  to  historical  values 
as  well.  When  the  correction  factor  is 
applied  to  all  years  of  data,  the  results 
still  show  a  90  percent  population 
decline  during  the  past  20  years. 

Comment  3:  Numerous  commenters 
suggested  that  the  current  threats  facing 
the  species  and  the  alarming  decline  in 
its  abundance  merit  the  designation  of 
the  delta  smelt  as  an  endangered  species 
rather  than  a  threatened  species. 

Service  Response:  The  ^rvice  has 
carefully  assessed  the  best  scientific  and 
commercial  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  the  delta  smelt  in 
determining  to  list  this  species.  The 
available  data  indicate  a  significant 
population  decline  over  the  last  20 
years.  The  current  population  has 
remained  relatively  stable  over  the  last 
5  years,  although  it  has  done  so  at  low 
levels.  No  apparent  recovery  is 
occurring.  Based  on  the  evaluation  of  all 
available  information  on  population 
dynamics  and  threats  to  this  species,  the 
preferred  action  is  to  list  the  delta  smelt 
as  a  threatened  species. 

Comment  4:  Sweral  individuals 
claimed  that  the  designs  of  the 
population  monitoring  studies  were 
inadequate,  and  by  their  nature,  bias  the 
interpretation  of  the  data  collected  with 
regaid  to  distribution  and  overall 
abundance  of  the  species. 

Service  Response:  In  the  proposed 
rule,  and  the  discussion  in  this  final 
rule,  under  Summary  of  Factors 
Affecting  the  Species,  the  Service 
recognizes  that  “•  •  •  much  of  the 
available  data  on  the  population 
dynamics  of  the  delta  smelt  were 
obtained  fiom  studies  focused  on  other 
fish  species,  such  as  striped  bass 
[Morone  saxatilis)  and  chinook  salmon 
(Oncorhynchus  tshawytscha). 
Consequently,  the  collection  methods 
used  in  these  studies  were  not  designed 
to  estimate  the  delta  smelt  population.” 
Nevertheless,  the  Service  and  other 
scientists  contend  that  the  sampling 
techniques  provide  a  repeatable, 
consistent  measure  of  delta  smelt 
population  trends  and  distribution  over 
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the  last  33  years.  Furthermcve,  the 
Service  is  obliged  to  consider  the  best 
scientific  and  commercial  data  available 
in  making  its  listing  determination.  The 
best  available  scientific  data  on  the 
present  and  historical  distribution  and 
abundance  of  the  delta  smelt  indicate 
that  the  species  has  experienced  a 
significant  decline  in  number  and 
restriction  in  distribution  in  the  past  20 
years. 

Comment  5:  A  few  commenters 
asserted  that  no  listing  determination 
could  be  made  for  the  delta  smelt 
because  the  Service  has  not 
demonstrated  any  statistically 
significant  correlation  between  the 
factors  suggested  in  the  proposed  rule  as 
having  contributed  to  the  species’ 
decline  and  its  distribution  and 
abundance.  For  example,  commenters 
remarked  that  there  is  no  statistically 
significant  correlation  between  the 
location  where  delta  smelt  are  caught  at 
any  one  time  and  areas  of  2  ppt  salinity. 
In  addition,  they  contended  that  there  is 
no  statistically  significant  relationship 
between  delta  smelt  abundance  and  the 
mixing  zone  location  or  with  the 
number  of  days  the  San  Joaquin  River’s 
flow  is  reversed.  Because  of  this 
perceived  lack  of  statistically  significant 
data,  one  respondent  claimed  he  was 
unclear  about  the  source  of  the  data  that 
the  Service  relied  upon  to  reach  its 
conclusion  that  the  species  should  be 
listed.  Another  commenter  argued  that 
the  proposed  rule  was  biased  because 
the  Service  neglected  to  state  that  one  of 
the  conclusions  reached  by  Stevens  et 
al.  (1990)  was  that  no  evidence  exists  to 
link  directly  the  efiects  of  delta  water 
exports  with  the  abundance  of  the  delta 
smelt.  The  State  Water  Contractors 
suggested  that  for  the  reasons  listed 
above,  the  analysis  of  foctors  affecting 
the  species,  upon  which  the  Service 
bases  its  listing  determination,  is 
flawed.  Conversely,  Dr.  Moyle  (in  litt. 
1992)  expressed  his  concern  that  the 
proposed  rule  understated  the 
importance  of  the  relationship  of  the 
effect  of  Delta  water  exports, 
agricultural  diversion,  and  pumping  to 
the  decline  in  abimdance  of  the  species. 

Service  Response:  The  Endangered 
Species  Act  requires  the  Service  to  base 
listing  determinations  upon  the  best 
available  scientific  and  commercial 
data.  The  Swvice  is  not  required  to 
show  statistical  significance  between 
each  of  the  causes  of  decline  listed  in 
this  and  the  proposed  rule,  and  the 
location  or  abundance  of  delta  smelt 
collected:  and  a  lack  of  such  statistical 
significance  does  not  invalidate  the 
analysis  of  the  five  fectors  upon  which 
this  listing  determination  is  based.  The 
complexity  of  the  Delta  ecosystem  and 


the  numerous  stated  factcvs  contributing 
in  time  and  space  to  the  species’  decline 
make  it  highly  unlikely  that  any  one 
factor  would  show  a  direct  correlation 
with  its  distribution  or  abundance.  To 
show  a  direct  causal  link  between  any 
of  these  factcffs  and  a  measurable  or 
determinable  effect  on  the  species,  a 
study  would  have  to  be  designed  such 
that  all  other  factors  besides  the  one 
being  tested  were  ruled  out.  This  type 
of  study  would  have  to  be  conducted 
under  very  controlled  circumstances 
such  as  those  found  in  the  laboratory. 
Another  difficulty  with  determining 
single  factor  cause  and  effect 
relationships  is  that  the  delta  smelt  is  an 
annual  species.  Therefore,  the  efiects  of 
a  single  type  of  environmental 
perturbation  on  one  life  stage  in  a  given 
year  may  not  have  a  direct,  measurable 
effect  on  other  life  stages  in  a 
subsequent  year.  The  Service 
acknowledges  that  each  of  the 
conclusions  reached  by  Stevens  et  al. 
(1990)  was  not  listed  in  the  proposed 
rule.  The  context  of  the  subject 
conclusion  was  that  the  California 
Department  of  Fish  and  Game  could  not 
directly  link  Delta  water  exports  to  the 
decline  of  the  delta  smelt  b^use  the 
monitoring  study  has  not  been 
specifically  designed  to  test  this 
hypothesis  and  that  sampling  and 
environmental  variables  are  likely  to 
mask  any  such  direct  relation^ips. 
However,  the  precipitous  decline  in 
delta  smelt  abundance  after  1981 
coincides  with  a  proportional  increase 
in  fiesh  water  diversion  by  State  and 
Federal  water  projects  during  the 
months  when  delta  smelt  are  spawning 
(Moyle  et  al.  1992)  Furthermore,  the 
Service  lists  species  because  of  threats 
to  their  continued  existence,  even 
though  we  may  not  precisely 
understand  the  exact  causal 
relationships  leading  to  the  decline. 

Comment  6:  One  respondent 
maintained  that  in  its  discussion  of  the 
existing  regulatory  mechanisms  that  are 
now  in  place  to  protect  the  delta  smelt, 
the  Service  neglected  to  consider  that 
the  California  Fi^  and  Game 
Commission  directed  the  Califcnnia 
Department  of  Fish  and  Game  to  initiate 
a  3-year  study  designed  to  determine  the 
status  of  the  delta  smelt  and  reasons  for 
its  decline.  Furthermore,  the  California 
Fish  and  Game  Commission  requested 
that  if  the  Califmnia  Department  of  Fish 
and  Game  found  that  the  status  of  the 
species  continued  to  sufier,  that  this  fact . 
should  be  brought  to  the  California  Fish 
and  Game  Commission’s  attention. 
Because  the  California  Fish  and  Game 
Commission  has  authority  to  emergency 
list  a  species,  this  commenter  suggested 


that  current  r^ulatwy  mechanisms  are 
adequate. 

Service  Response:  As  stated  above,  the 
Service  may  list  a  species  even  though 
the  exact  causes  of  decline  are  not 
known.  Continuing  studies  may  shed 
light  on  the  causes  of  decline,  and  may 
lead  to  recovery  ex'  management  actions 
that  may  be  of  benefit  to  the  species. 
However  such  studies  do  not  result  in 
direct  protection  of  the  species. 
Furthermore,  the  delta  smelt  is  not 
listed  by  the  State  at  this  time,  and  State 
listing  would  not  provide  protection 
fi'om  Federal  acticuas.  No  l^al 
mechanism  exists  that  afio^  protection 
to  the  delta  smelt,  per  se,  or  that 
provides  protective  measures  to  ensure 
the  continued  existence  of  thd^pecies. 

Comment  7:  According  to  one 
commenter.  the  proposed  rule  violates 
the  Regulatory  Flexibility  Act  (5  U.S.C 
Section  603)  as  well  as  the  obligations 
imposed  by  Executive  Order  12291,  and 
Executive  Order  12630. 

Service  Response:  The  Department  of 
the  Interior  has  determined  that  the 
analyses  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603)  and 
Executive  Order  12291  are  not 
applicable  to  listing  determinations.  The 
Department  has  also  determined  that 
any  analysis  performed  imder  Executive 
Order  12630  may  not  delay  a  listing 
determination.  ’The  Act  requires  that 
listing  decisions  be  made  solely  on  the 
basis  of  biological  information.  The 
legislative  history  to  the  1982 
amendments  of  the  Act  states: 

.  "The  Ounmittee  of  Cooference  *  *  * 
adopted  the  House  language  which  requires 
the  Secretary  to  base  detei^nations 
regarding  the  listing  or  delisting  of  species 
"solely"  on  the  basis  of  the  best  scientific 
and  commercial  data  available  to  him.  As 
noted  in  the  House  Report,  economic 
considerations  have  no  relevance  to 
determinations  regarding  the  status  of  species 
and  the  economic  analysis  requirements  of 
Executive  Order  12291,  and  such  statutes  as 
the  Regulatory  Flexibility  Act  and  the 
Paperwork  R^uction  Act,  will  not  apply  to 
any  phase  of  the  listing  process."  H.R  Conf. 
Rep.  No.  835,  97th  Cong.,  2d  Sess.  20  (1982); 
accord.  H.R.  Rep.  No.  567, 97th  Cong.,  2d 
Sess.  12, 19-20  (1982);  S.  Rep.  No.  418, 97th 
Cong.,  2d  Sess.  4  (1982). 

Comment  8:  One  respondent  alleged 
that  the  review  panel  convened  by  Uie 
Service  during  the  status  review  stage  of 
the  listing  process  was  biased  by  the 
comptosition  of  members  and  thie 
documents  provided  by  the  Service  for 
review. 

Service  Response:  All  four  biologists 
that  were  asked  by  the  Service  to  review 
the  statits  of  the  delta  smeh  have  a  long 
history  of  working  with  western 
endangered  or  thmtened  fishes, 
expertise  in  fish  ecology,  and  are 
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knowledgeable  about  the  Federal  listing 
process.  For  these  reasons,  the  Service 
determined  that  these  experts  were 
uniquely  qualified  to  review  the 
available  information  and  make  an 
informed  finding  regarding  the  current 
status  of  the  delta  smelt.  All  information 
maintained  in  the  Service’s  files  on  this 
subject  is  available  for  public  review. 

Comment  9:  A  few  commenters 
claimed  that  listing  the  delta  smelt 
would  have  negative  environmental 
efiects.  Specifically,  if  Central  Valley 
farmers  must  depend  to  a  greater  extent 
on  groundwater  for  agricultural 
production,  further  overdraft  of  the 
groundwater  table  is  likely. 

Service  Response:  Section  4(a)(1)  of 
the  Act  Inquires  that  a  dedsibn  to  list 
a  species  as  endangered  or  threatened  be 
based  on  the  five  factors  described  in 
the  section  of  this  final  rule  entitled 
Summary  of  Factors  Affecting  the 
Species.  These  five  factors  pertain  only 
to  the  biology  and  habitat  requirements 
of  the  species  in  question.  Nevertheless, 
the  Service  is  aware  that  replenishment 
of  groundwater  overdraft  is  one  of  the 
many  uses  of  water  diverted  from  the 
Delta.  The  effects  of  Delta  water 
diversions  and  exports  on  delta  smelt 
habitat  is  discussed  in  Factor  A  of  the 
Summary  of  Factors  section. 

Comment  JO:  Many  commenters 
suggested  that  the  delta  smelt  should 
not  be  listed  because  of  the  effect  such 
an  action  would  have  on  California’s 
economy.  Several  commenters  stated 
that  the  proposed  rule  did  not  fully 
address  the  economic  impact  incurred 
in  California  as  a  result  of  the  proposed 
listing. 

Service  Response:  Under  section 
4(b)(1)(A)  of  the  Act,  a  listing 
determination  must  be  based  solely  on 
the  best  scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  “ensure”  that  listing 
decisions  are  “*  •  *  based  solely  on 
biological  criteria  and  to  prevent 
nonbiological  considerations  from 
affecting  such  decisions  *  *  *’’H.R. 
Rep.  No.  97-835,  97th  Cong.,  2d  Sess. 

19  (1982).  As  further  stated  in  the 
legislative  history,  "*  •  *  economic 
considerations  have  no  relevance  to 
determinations  regarding  the  status  of 
species*  *  *’’ /d.  at  20.  As  stated 
previously,  the  Service  is  required  to 
address  economic  considerations  within 
the  context  of  designating  critical 
habitat.  The  Service  may  exclude  areas 
from  critical  habitat  due  to  economic  or 
other  relevant  impacts,  provided  that 
such  exclusion  would  not  lead  to  the 
extinction  of  the  species. 

Comment  1 1 :  One  commenter 
requested  a  six-month  extension  of  the 


Federal  Register  publication  of  this 
final  rule  b^use  of  substantial 
disagreement  among  scientists  regarding 
the  sufficiency  or  accuracy  of  the 
scientific  data. 

Service  Response:  The  Act  requires 
the  Secretary  of  the  Interior,  within  1 
year  of  publishing  a  proposed  listing,  to 
issue  a  final  rule,  withdraw  the 
proposed  listing,  or  publish  a  notice  that 
the  1-year  peric^  is  being  extended  for 
up  to  6  months  (16  U.S.C 
1533(b)(6)(A)).  'Hie  1-year  period  may 
be  extended  if  the  Sec^tary  finds 
*'*  *  *  substantial  disagreement 
regarding  the  sufficiency  or  accuracy  of 
the  available  data  relevant  to  the 
determination  or  revision  concerned.” 
(16  U.S.C.  1533(b)(6)(B)(i)).  This 
disagreement  must  be  "*  *  *  among 
scientists  knowledgeable  about  the 
species  *****  (50  CFR 
424.17(a)(l)(iv)).  The  Service  did  not 
find  substantial  disagreement  among 
knowledgeable  scientists  during  the 
review  of  materials  pertaining  to  the 
status  of  the  delta  smelt.  The  Service 
received  no  information  indicating  that 
the  delta  smelt  is  more  widespread  or 
luider  lesser  threats  than  was  previously 
thought.  Therefore,  the  Service  has 
determined  that  the  date  of  publication 
of  this  final  rule  cannot  be  extended. 

Comment  12:  The  Service  received  a 
reply  that  maintained  that  since  there 
were  questions  among  the  scientific 
commimity  about  the  validity  of  the 
taxonomic  classification  of  the  delta 
smelt  (H.  transpacificus)  as  a  distinct 
species  from  the  Japanese  smelt  (H. 
nipponensis),  federally  listing  would  be 
a  violation  of  the  Act. 

Service  Response:  There  is  no 
uncertainty  among  the  scientific 
community  regarding  the  validity  of  the 
taxonomic  classification  of  the  delta 
smelt.  In  the  Background  section  of  this 
final  rule  is  a  description  of  the 
taxonomic  revisions  that  have  led  to  the 
currently  accepted  scientific 
nomenclature  for  this  species. 

Comment  13:  One  respondent  attested 
that  recent  California  Department  of 
Fish  and  Game  fall  midwater  trawl 
surveys  found  the  delta  smelt  to  be  the 
most  abundant  species  of  fish  collected. 

Service  Response:  Northern  anchovy 
{Engraulis  mordax)  represent  by  far  the 
greatest  proportion  of  the  fish  species 
caught  in  midwater  trawl  tows  in  all  but 
3  years  during  the  period  of  this 
monitoring  program  (Sweetnam  1992b). 
For  those  3  years,  longfin  smelt 
[Spirincbus  thaleichthys)  and  threadfin 
shad  (Dorosoma  petenense)  were  caught 
in  the  greatest  numbers. 


Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  delta  smelt  should  be  classified 
as  a  threatened  species.  Procedures  set 
forth  at  section  4  of  the  Endangered 
Species  Act  (16  U.S.C.  1533)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be 
endangered  or  threatened  because  of 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  delta  smelt 
[Hypomesus  transpacificus)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range. 

The  delta  smelt  was  one  of  the  most 
common  and  abundant  pelagic  fish 
caught  by  California  Department  of  Fish 
and  Game  trawl  surveys  in  the  Delta 
during  the  early  1970’s  (Stevens  and 
Miller  1983,  Moyle  et  al.  1989,  Stevens 
et  al.  1990).  Its  distribution  once  ranged 
from  western  Suisiui  Bay  upstream  to 
Sacramento  on  the  Sacramento  River 
and  to  Mossdale  on  the  San  Joaquin 
River  (Radtke  1966,  Moyle  1976,  Moyle 
et  al.  1992).  Smelt  populations 
fluctuated  a  great  deal  in  the  past,  but 
after  1981  b^an  a  precipitous  decline. 
Over  the  last  20  years,  the  population 
has  experienced  a  ten-fold  decline  in 
numbers,  and  since  1982,  has  remained 
at  extremely  low  levels.  Recent 
population  abimdance  indices  confirm 
that  the  species  has  not  shown  any 
significant  signs  of  recovery  (Moyle  and 
Herbold  1989,  Moyle  et  al.  1989, 

Stevens  et  al.  1990,  Moyle  et  al.  1992, 
Sweetnam  1992a).  This  species’  pelagic 
life  history,  dependence  on  pelagic 
microzooplankton,  l-year  life  span,  and 
low  fecimdity  are  characteristics  of  a 
fish  species  that  is  affected  greatly  by 
perturbations  to  its  reproductive  habitat 
or  larval  nursery  areas.  Under  existing 
levels  of  water  development,  the  delta 
smelt  is  especially  vuhierable  during 
protracted  drought  periods.  Deleterious 
effects  of  the  present  drou^t  period 
would  be  exacerbated  if  additional 
alterations  in  hydrology  caused  by 
reductions  of  freshwater  inflows  to  the 
Delta  alter  the  timing  and/or  duration  of 
water  exports.  A  we^  stock-recruitment 
relationship  (i.e.,  little  evidence  of  the 
effect  of  parent  population  size  on 
subsequent  recruitment)  strongly 
suggests  that  environmental  or  ^bitat 
factors  are  severely  limiting  delta  smelt 
abundance,  even  diiring  those  years 
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when  adults  may  be  abundant  (Moyle  et 
al.  1992). 

Moyle  et  al.  (1989)  reported  multiple 
and  synergistic  causes  of  the  delta  smelt 
decline  in  the  following  order  of 
importance:  (1)  ReducM  river  outflows, 
primarily  in  the  Sacramento  and  San 
Joaquin  Rivers,  and  their  tributaries,  (2) 
extremely  hi^  river  outflows  in  years 
with  unusually  high  rainfall,  (3) 
entrainment  mortality  caused  by  water 
diversion.  (4)  human  and  natural 
perturbations  to  the  smelt’s  food  weh, 

(5)  presence  of  toxic  substances  in  the 
aquatic  habitat  (e.g.,  agricultural  and 
industrial  chemicals,  heavy  nretals, 
etc.),  and  (6)  loss  of  genetic  integrity 
because  of  a  sharply  curtailed  delta 
smelt  population.  This  small  delta  smelt 
population  may  become  displaced  by 
the  wagasaki,  or  Japanese  smelt 
[Hypomesus  nipponensis),  which  was 
inadvertently  introduced  into  reservoirs 
of  the  Sacramento  River  drainage  by  the 
California  IDepartment  c^Pish  and  Game 
(Moyle  1976). 

Delta  water  diversions  and  exports 
presently  total  up  to  about  nine  million 
acre-feet  per  year.  State  and  Federal 
projects  presently  export  about  six 
million  acre-feet  per  year  when  there  is 
sufficient  water  available,  and  in-Delta 
agricultural  uses  result  in  diversion  of 
about  three  million  additional  acre-feet 
per  year.  Plans  currently  being  prepared 
propose  to  greatly  increase  exports  and 
diversions  in  the  future.  The  ^rvice  is 
aware  of  21  major  Central  Valley 
Project,  State  Water  Project,  or  private 
organization  proposals  that  will  result 
in  increased  water  exports  from  the 
Delta,  reduce  water  inflow  to  the  Delta, 
change  the  timing  and  volume  of  Delta 
inflow,  or  increase  heavy  metal 
contamination  into  the  Delta.  These 
proposed  projects  or  actions  include  but 
are  not  limited  to:  Los  Banos  Grandes 
Reservoir,  South  Delta  Water 
Managemmt  Program,  Soiith  Delta 
Water  Barriers  Project,  North  Delta 
Water  Management  Project,  West  Delta 
Water  Management  Project,  Coastal 
Aqueduct  proposal.  Deha  Wetlands 
Corporation  Water  Storage  Project, 
Central  Valley  Project  contract  renewals, 
Los  Vaqueros  Reservoir,  the  Cmtral 
Valley  Project  and  State  Water  Project 
wheeling  purchase  agreement, 
reactivaticHi  of  the  Sw  Luis  Drain, 
Stanislaus-Calaveras  River  Basin  Water 
Use  Program,  Kem  WatOT  Bank,  Arvin 
Edison  water  storage  and  exchange 
proposal,  and  State  Vlatet  Prefect  Pump 
additions. 

A  significant  change  in  in-Delta 
diversions  is  unlikely;  if  anything,  a 
slight  decrease  in  in-Delta  agricultural 
use  is  probable.  The  Federal  pumping 
plant  has  been  operated  at  capacity  for 


many  years  except  for  a  very  few 
drought  years,  so  increased  exports  at 
this  plant  appear  unlikely.  The  State 
Water  Project  pumping  plant  and  the 
capacity  cd  the  State  Aquedufh  have 
considerable  unused  capacity,  however. 
A  table  of  past  and  proj^ed  State 
Water  Pn^^  deliveries  firom  Delta 
sources  during  the  years  of  1962  to  2035 
are  listed  in  California  Department  of 
Water  Resorurces  (1992).  In  the  1980*s, 
deliveries  ranged  fatun  1.5  million  acre- 
feet  to  2.8  million  acre-foet.  By  1993,  if 
enough  water  is  available,  deliveries 
could  increase  to  as  much  as  3.8  million 
acre-feet.  By  2010,  deliveries  of  up  to 
4.2  million  acre-feet  are  possible. 

Since  1983,  the  propmtion  of  water 
expmted  from  the  Delta  during  October 
through  March  has  been  higher  than  in 
earlier  years  (Moyle  et  al.  1992).  The 
timing  of  these  propcHlionally  higher 
exports  have  coincided  with  the  delta 
smelt’s  spawning  season.  Federal  and 
State  water  diversion  projects  in  the 
southern  Delta  export,  by  absolute 
volume,  nrostly  S^amento  River  water 
with  some  San  Joaquin  River  watw. 
During  periods  of  high  export  pumping 
and  low  to  moderate  river  outflows, 
however,  reaches  of  the  San  Joaquin 
River  reverse  direction  and  flow  to  the 
pumping  plants  located  in  the  southern 
Delta.  The  State-operated  pumping 
plant  presently  exports  water  at  rates  up 
to  6,400  cfo.  The  ^ate  is  considering 
proposals  to  export  an  additional  3,900 
cfs.  The  Federal  pumping  plant  can 
export  water  at  rates  up  to  4,600  cfs.  In 
addition,  local  private  diverters  export 
up  to  5,000  cfs  from  about  1,800 
diversions  scattered  throughout  the 
Delta. 

When  total  diversion  rates  are  high 
relative  to  Delta  outflow  and  the  lower 
San  Joaquin  River  and  othOT  channels 
have  a  net  upstream  (i.e.,  reverse  or 
negative)  flow,  out-migrating  larval  and 
juvenile  fish  of  many  species  become 
disorimted.  Large  mortalities  occur  as  a 
result  of  entrainmmt  and  predation  by 
striped  bass  at  the  various  pumping 
plants  and  other  watw  diversion  sites. 
Net  positive  riverine  flows  and 
estuarine  outflows  of  sufficient 
magnitude  are  required  for  delta  smelt 
larvae  to  be  carri^  downstream  into  the 
upper  end  of  the  mixing  zone  cd  the 
estuary  rathw  than  upstream  to  the 
pumping  plants. 

In  recent  years,  the  number  of  days  of 
reversed  San  Joaquin  River  flow  have 
increased,  particularly  during  the 
February-June  spawning  months  for 
delta  smelt  (Moyle  et  al.  1992).  All  size 
classes  of  delta  smeh  suffer  near  total 
loss  when  they  are  entrained  by  the 
pumping  plants  and  diversions  in  the 
south  Delta.  Very  few  are  effectively 


salvaged  at  the  State  and  Federal 
pumping  plant  screens.  The  few  delta 
smelt  that  are  transported  into  watOT 
prefect  reservoirs  or  canals  fail  to 
reproduce.  'This  species’  embryonic, 
larval,  and  postlarval  mortality  rates 
also  will  beiernne  higher  as  reduced 
western  Delta  flo%v8  allow  increases  in 
the  salinity  level  and  relocation  of  the 
mixing  zone. 

The  delta  smelt  is  adapted  for  life  in 
the  mixing  zone  (l^acki^  water/ 
freshwater  interface)  of  the  Sacramento- 
San  Joaquin  estuary.  The  estuary  is  an 
ecosystem  where  t^  mixing  zone  and 
salinity  levels  are  determine  by  the 
interaction  of  river  outflow  and  tidal 
action.  Moyle  et  al.  (1992)  reported  that 
delta  smelt  were  most  abtindant  in 
shallow,  low  salinity  water  associated 
with  the  mixing  zone,  except  when  they 
spawned.  *rheir  analysis  showed  that 
smelt  were  collected  from  water  with  a 
mean  salinity  of  2  ppt  with  a  mean 
temperature  of  15  but  were  found  in 
salinities  ranging  from  0-14  ppt  at 
temperatures  ranging  from  6-23  °C.  Ihe 
larvae  require  the  hi^ 
microzocq}lankton  densities  produced 
by  the  mixing  zone  environment.  The 
best  survival  and  growth  of  smelt  larvae 
occurs  when  the  mixing  zone  occupies 
a  large  geographic  area,  including 
extensive  sho^  regions  that  provide 
suitable  spawning  substrates  within  the 
euphoric  zone  (depths  less  than  4  m). 
Sixty-two  percent  of  delta  smeh 
collected  in  Suisun  Bay  occurred  at  3 
sampling  stations  with  depths  less  than 
4  m;  the  remaining  38  percent  were 
caught  at  6  dee^  stations. 

During  periods  of  drought  and 
increased  water  diversions,  the  mixing 
zone  and  associated  smelt  populations 
are  shifted  ferther  upstream  in  the  Delta. 
During  years  priOT  to  1984,  the  mixing 
zone  was  located  in  Suisun  Bay  during 
October  through  March  (except  in 
mcHiths  with  exceptimially  high 
outflows  or  during  years  of  extreme 
drought).  From  April  through 
September,  the  mixing  zone  usually  was 
found  upstream  in  the  channels  of  the 
rivers.  Since  1984,  with  the  exception  of 
the  record  flood  outflows  of  1986,  the 
mixing  zone  has  been  located  primarily 
in  the  river  channels  during  the  entire 
year  because  of  increased  water  exports 
and  diversions.  When  located  upstream, 
the  mixing  zone  becomes  confined  to 
the  deep  river  channels,  becomes 
smaller  in  total  surface  area,  contains 
very  few  shoal  areas  of  suitable 
spawning  substrates,  may  have  swifter, 
more  turbulent  water  currents,  and  lacks 
high  zooplankton  prodrictivity.  Delta 
smelt  refmxluction  very  likely  is 
adversely  affected  now  that  the  mixing 
zone  is  located  in  the  main  channels  of 
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the  Delta,  east  of  Suisun  Bay  (Moyle  et 
al.  1992).  In  1982,  the  decline  of  the 
delta  smelt  population  in  response  to 
the  shifted  location  of  the  mixing  zone 
was  significant.  In  all  respiects,  the 
upstream  river  channels  are  much  less 
favorable  for  the  spawning  and  survival 
of  the  smelt.  The  decline  of  the  delta 
smelt  population  since  1981  has  been 
concurrent  with  an  increasing  amount 
and  proportion  of  fieshwater  diversions 
that  confine  the  mixing  zone  to  the 
narrow,  deep,  and  less  productive 
channels  in  the  lower  rivers. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Not  known  to  be  applicable;  however, 
the  delta  smelt  may  ^  harvested  as  a 
non-target  by-catch  in  commercial  bait 
fisheries  for  other  baitfish  species.  Some 
scientific  collecting  is  conducted  for  the 
delta  smelt;  however,  these  activities  do 
not  appear  to  be  adversely  afiecting  this 
species.  Native  Americans  historically 
harvested  delta  smelt  for  food,  but 
modem  Native  Americans  are  not 
known  to  be  harvesting  this  fish.  No 
recreational  or  educational  uses  of  this 
animal  are  expected  to  afiect  the  delta 
smelt  population. 

C.  Disease  or  Predation 

Not  known  to  be  applicable.  However, 
the  introduced  strip^  bass  may  have 
caused  an  increase  in  predation  on  all 
size  classes  of  the  delta  smelt.  An  efiort 
by  the  California  Department  of  Fish 
and  Game  is  underway  to  compensate 
for  striped  bass  population  mortalities 
caused  by  water  export  projects.  The 
1991  striped  bass  stock  was  very  low 
relative  to  the  population  in  the  1960‘s. 
The  striped  bass  compensation  program 
annually  releases  1-2  million  juvenile 
hatchery-reared  striped  bass  in  the 
estuary  in  an  effort  to  rebuild  the 
population.  This  year  the  Director  of  the 
California  Department  of  Fish  and  Game 
decided  not  to  release  striped  bass 
because  of  the  potential  harm  they 
would  cause  to  the  federally  threatened 
Sacramento  River  winter-run  chinook 
salmon. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Regulatory  mechanisms  currently  in 
efiect  do  not  provide  adequate 
rotection  for  the  delta  smelt  or  its 
abitat.  This  species  is  not  listed  by  the 
State  of  California.  The  California  Fish 
and  Game  Commission  ruled  oq  August 
30, 1990,  that  a  petition  to  the  State  to 
list  the  species  was  unwarranted, 
rejecting  the  California  Department  of 
Fish  and  Game’s  recommendation  to  list 
the  delta  smelt  as  a  threatened  species 


under  State  authority  (Stevens  et  al. 
1990).  State  listing  would  have  provided 
some  measure  of  protection  to  the 
species  because  State  agencies  would 
have  been  required  to  consult  with  the 
California  Department  to  Fish  and  Game 
if  any  project  they  funded  or  carried  out 
would  adversely  afiect  the  delta  smelt. 
However,  even  if  the  State  of  California 
had  listed  the  delta  smelt,  the  species 
would  not  have  been  protected  from  the 
adverse  effects  of  Federal  actions. 

Suisun  Bay  is  the  best  known  nursery 
habitat  for  this  species’  reproduction 
and  larval  survival,  but  the  habitat  has 
been  deleteriously  altered  because  of 
higher  salinities  in  spring.  These  higher 
salinities  are  caused  by  the  large 
number  of  fieshwater  diversions  that 
allow  brackish  seawater  to  intrude 
farther  upstream.  At  present,  there  are 
relatively  few  periods  when  fieshwater 
outflow  volumes  through  the  Delta  and 
Suisun  Bay  of  any  significance  are 
mandated  for  wildlife  or  fisheries. 
Federal  and  State  agencies  had  planned 
to  increase  1991  and  probably  1992 
water  supplies  for  out-of-stream  uses  at 
the  expense  of  environmental  protection 
of  estuarine  fish  and  wildlife  resources 
in  the  fifth  and  potentially  sixth  years 
of  drought  (Morat  1991).  Because  of 
significantly  higher  than  normal 
precipitation  and  subsequent  higher 
instream  flows  during  March,  1991,  a 
State  agency  request  for  relaxation  of 
Delta  water  quality  standards  was 
withdrawn.  It  is  likely,  should  the 
severe  California  drought  continue,  that 
this  water  quality  relaxation  action  will 
be  requested  again  in  the  near  future  to 
favor  out-of-stream  water  use  over  the 
need  to  protect  aquatic  habitats  for  fish 
and  wildlife. 

Present  regulatory  processes  do  not 
ensure  that  water  inflows  to  Suisun  Bay 
and  the  western  Sacramento-San 
Joaquin  estuary  will  be  adequate  to 
maintain  the  mixing  zone  near  or  in 
Suisun  Bay  to  benefit  delta  smelt  and 
other  fish  and  wildlife.  The  California 
State  Water  Resources  Control  Board 
(Board)  has  the  authority  to  condition  or 
require  changes  in  the  amount  of  water 
inflow  and  the  amount  of  water 
exported  or  diverted  from  the  Delta.  At 
the  Board’s  Water  Quality/Water  Rights 
Hearings  in  1987,  a  Service  biologist 
testified  that  the  delta  smelt  had  been 
recommended  for  addition  to  the 
Federal  Animal  Notice  of  Review  as  a 
category  1  candidate  species  (Lorentzen 
1987).  The  Board  has  not  taken 
regulatory  or  legal  action  to  protect  this 
animal  or  its  habitat  during  the  4  years 
since  the  Service  expressed  its  concern 
for  several  species  native  to  Sacramento- 
San  Joaquin  estuary.  On  December  9, 
1992,  the  Board  released  a  copy  of 


Water  Rights  Decision  1630  (D-1630), 
San  Francisco  Bay/Sacramento-San 
Joaquin  Estuary  (California  State  Water 
Resources  Control  Bocurd  1992).  A 
meeting  to  consider  adoption  of  D-1630 
is  scheduled  for  January  25, 1993.  In 
whatever  form  it  is  finally  adopted  by 
the  Board,  D-1630  will  establish 
minimum  levels  of  public  trust  uses  of 
the  delta  for  up  to  5  years. 

Subsequently,  long-term  standards  will 
be  prepared  and  adopted. 

Implementation  of  the  draft  decision 
as  prepared  would  result  in  improved 
habitat  conditions  for  the  delta  smelt. 
The  Service  is  presently  in  the  process 
of  analyzing  the  draft  terms  and 
conditions  to  determine  to  what  extent 
delta  smelt  will  be  benefited,  if  the 
decision  is  adopted  and  implemented. 
However,  even  assuming  immediate 
adoption  and  implementation  of  these 
interim  terms  and  conditions,  their 
adequacy  as  a  regulatory  mechanism  to 
protect  the  delta  smelt  remains  in 
question.  The  Service  is  aware  that  the 
salinity  standards  currently  in  effect  (D- 
1485)  are  inconsistently  implemented 
and  frequently  violated  due  to 
operational  constraints.  Institutional 
guarantees  of  compliance  have  been 
lacking  in  the  past  and  are  needed  in  the 
future. 

Similarly,  the  Service  is  currently 
analyzing  the  potential  effects  on  the 
delta  smelt  and  other  fish  and  wildlife 
resources  in  California  as  a  result  of  the 
recent  enactment  of  the  Central  Valley 
Project  Improvement  Act  (Pub.  L.  102- 
575).  Two  of  the  stated  purposes  of  this 
act  are  to:  “protect,  restore,  and  enhance 
fish,  wildlife,  and  associated  habitats  in 
the  Central  Valley  and  Trinity  River 
basins  of  California’’  and  “to  contribute 
to  the  State  of  California’s  interim  and 
long-term  eflorts  to  protect  the  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary”.  Section  3406(b)(2) 
dedicates  annually  800,000  acre-feet  of 
Central  Valley  Project  water  for  various 
purposes  including  the  benefit  of 
federally  listed  species.  While  the 
Service  is  reasonably  certain  that  the 
delta  smelt  will  realize  some  benefit 
finm  implementation  of  this  Act,  the 
magnitude  and  timeliness  of  these 
protections  may  be  inadequate  to 
prevent  the  endangerment  of  the  delta 
smelt.  For  example,  many  analysts 
predict  that  provisions  within  the  Act 
will  take  many  years  for  the  courts  to 
resolve.  Finally,  neither  adoption  of  the 
State  Water  Resources  Control  Board’s 
Decision  1630  or  the  Central  Valley 
Project  Improvement  Act  protect  the 
delta  smelt  per  se,  or  provide 
mechanisms  to  ensure  the  continued 
existence  of  the  species. 
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For  the  reasons  stated  above,  the 
Service  considers  the  existing  regulatory 
mechanisms  inadequate  to  assure  the 
long-term  existence  of  delta  smelt  in 
Suisun  Bay  and  the  Delta. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  delta  smelt  is  highly  vulnerable 
to  extinction  because  of  its  short  life 
span,  present  small  population  size,  and 
restricted  distribution.  The  limited  gene 
pool  may  result  in  depressed 
reproductive  vigor  and  loss  of  genetic 
variation. 

Poor  water  quality  also  may  be  a 
threat.  All  major  rivers  in  this  species’ 
historic  range  are  exposed  to  large 
volumes  of  agricultural  and  industrial 
chemicals  that  are  applied  in  the 
California  Central  Valley  watersheds 
(Nichols  et  al.  1986).  Agricultural 
chemicals  and  their  residues,  and 
chemicals  originating  in  urban  runoff, 
hnd  their  way  into  the  rivers  and 
estuary.  Toxicology  studies  of  rice  held 
irrigation  drain  water 'of  the  Colusa 
Basin  Drainage  Canal  documented 
significant  toxicity  of  drain  water  to 
striped  bass  embryos  and  larvae, 
medaka  larvae,  and  the  major  food 
organism  of  the  striped  bass  larvae  and 
juveniles,  the  opposum  shrimp 
[Neomysis  mercedis).  This  drainage 
canal  flows  into  the  Sacramento  lUver 
just  north  of  the  City  of  Sacramento.  The 
majority  of  drain  water  samples 
collected  during  April  and  May  1990 
were  acutely  toxic  to  striped  bass  larvae 
(96-hour  exposures),  the  third 
consecutive  year  that  the  Colusa  Basin 
rice  irrigation  drain  water  has  been 
acutely  toxic  (Bailey  et  al.  1991).  Delta 
smelt  may  be  similarly  affected  by 
agricultural  and  industrial  chemical 
run-off. 

Some  heavy  metal  contaminants  have 
been  released  into  the  Delta  from 
industrial  and  mining  enterprises. 
Although  the  effects  of  these 
contaminating  compounds  on  delta 
smelt  larvae  and  their  microzooplankton 
food  resources  are  not  well  known,  the 
compounds  could  potentially  adversely 
affect  delta  smelt  survival.  In  addition, 
increases  in  urban  development  in  the 
Sacramento  Valley  will  continue  to 
result  in  concurrent  increases  in  urban 
runo^.  Finally,  a  proposal  to  reactivate 
the  San  Luis  Drain  would  result  in 
discharge  of  high  levels  of  selenium 
from  the  San  Joaquin  Valley  into  the 
Delta.  Selenium  has  been  shown  to 
cause  developmental  defects  in  and 
mortality  of  wildlife  species. 

In  recent  years,  untreated  discharges 
of  ship  ballast  water  introduced 
nonindigenous  aquatic  species  to  the 
Sacramento-San  Joaquin  estuary 


ecosystem  (Carlton  et  al.  1990).  Several 
introduced  species  adversely  affect  the 
delta  smelt  directly.  An  asian  clam 
[Potamocorbula  amurensis),  introduced 
as  veliger  larvae  at  the  beginning  of  the 
present  drought,  was  first  discovered  in 
Suisun  Bay  during  October  1986.  By 
June  1987,  the  asian  clam  was  nearly 
everywhere  in  Suisun,  San  Pablo,  and 
San  Francisco  Bays  irrespective  of 
salinity,  water  depth,  and  sediment  type 
at  densities  greater  than  10,000 
individuals  per  square  meter.  Asian 
clam  densities  declined  to  4,000 
individuals  per  square  meter  as  the 
population  aged  during  the  year 
(Colton  et  al.  1990).  Persistently  low 
river  outflow  and  concomitant  elevated 
salinity  levels  may  have  contributed  to 
this  species  population  explosion 
(Carlton  et  (h.  1990).  The  asian  clam 
could  potentially  play  an  important  role 
in  affecting  the  phytoplankton  dynamics 
in  the  estuary.  It  may  have  an  effect  on 
higher  tropic  levels  by  decreasing 
phytoplankton  biomass  and  by  directly 
consuming  Eurytemora  affinis  copepod 
nauplii,  the  primary  food  of  delta  smelt. 

Tnree  non-native  species  of 
euryhaline  copepods  [Sinocalanus 
doerrii,  Pseudodiaptomus  forbesi,  and 
Pseudodiaptomus  marinus)  became 
established  in  the  Delta  between  1978 
and  1987  (Carlton  et  al.  1990)  while 
Eurytemora  affinis  populations,  the 
native  euryhaline  copepod,  have 
declined  since  1980.  It  is  not  known  if 
the  introduced  species  have  displaced 
E.  affinis  or  whether  changes  in  the 
estuarine  ecosystem  now  fovor  S.  doerrii 
and  the  two  Pseudodiaptomus  species 
(Moyle  et  al.  1989).  These  introduced 
copepod  species  are  more  efficient  at 
avoiding  the  predation  of  larval  delta 
smelt.  The  introduced  copepods  also 
exhibit  a  different  swimming  behavior 
that  makes  them  less  attractive  to 
feeding  delta  smelt  larvae.  Because  of 
reduc^  food  availability  or  feeding 
efficiency  causing  decreased  food 
ingestion  rates,  weakened  delta  smelt 
larvae  are  more  vulnerable  to  starvation 
or  predation. 

The  significantly  altered 
microzooplankton  food  web  now 
present  in  the  Suisun  Bay-Delta  estuary 
may  have  decreased  the  gross  growth 
efficiency  of  delta  smelt  larvae.  Gross 
growth  efficiency  is  the  proportion  of 
weight-specific  food  ingestion  rate  that 
goes  to  larval  fish  body  growth.  When 
food. ingestion  rates  are  Tow,  gross 
growth  efficiency  is  low.  At  low  gross 
growth  efficiencies,  larval  fish  take 
much  longer  to  metamorphose  to 
juveniles.  Long  larval  stage  durations 
increase  the  likelihood  that  density- 
dependent  mechanisms  (e.g.,  predators, 
overgrazing  of  food  resources,  etc.)  and 


density-dependent  mechanisms  (e.g., 
adverse  salinities,  temperature,  absence 
of  zooplankton,  water  diversion 
entrainment  and  impingement 
mortality,  etc.)  would  develop  to 
adversely  affect  survival  and 
recruitment.  In  temperate  latitudes, 
where  spawning  is  temporally  and 
spatially  confined,  as  it  is  for  the  delta 
smelt,  Imth  mortality  and  growth  rates 
tend  to  be  low.  Ingestion  in  temperate 
species  is  relatively  low  compaiW  to 
tropical  species,  and  larval  stage 
duration  is  long  and  potentially  highly 
variable.  Under  these  circumstances, 
small  changes  in  either  mortality  rates 
or  growth  rates  can  have  significant 
adverse  effects  on  recruitment  potential 
(Shepherd  and  Cushing  1980,  Houde 
1989).  Therefore,  the  timing  of 
spawning  and  the  availability  of 
favorable  spawning  sites  for  adults  are 
added  critical  elements  in  the 
recruitment  success  of  the  spawned 
cohort. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past', 
present,  and  futrire  threats  fac^  by  this 
species  in  this  listing  determination. 

The  Service  acknowledges  that  available 
data  on  the  population  dynamics  of  the 
delta  smelt  were  collected  incidental  to 
other  investigations  and  were  not 
intended  to  provide  a  population 
estimate.  The  Service  believes,  however, 
that  these  data  represent  the  best 
available  information  and  support  the 
listing  of  this  species.  The  available  data 
indicate  a  significant  population  decline 
over  the  last  20  years.  Though  the 
current  population  has  remained 
relatively  stable  over  the  last  5  years,  it 
has  done  so  at  very  low  levels.  No 
apparent  recovery  is  occurring.  The 
delta  smelt  faces  threats  from  a  more 
hrequent  upstream  shift  of  its  aquatic 
estuarine  habitat,  and  a  reduction  of 
available  habitat  due  to  drought, 
replenishment  for  groundwater 
overdraft,  and  water  exports  and 
diversions.  The  shift  in  location  of  the 
mixing  zone,  as  well  as  the  reduced  area 
available  to  the  smelt,  is  expected  to 
continue  in  the  future.  These  factors 
will  continue  to  adversely  affect  all  life 
stages  of  the  delta  smelt.  Because  the 
smelt  population  is  at  such  low  levels, 
this  species’  1-year  lifespan  is  also  a 
factor  that  threatens  the  species.  The 
failure  of  a  single  reproductive  season 
could  significantly  affect  the  ability  of 
this  species  to  survive  and  recover. 
Based  on  the  evaluation  of  all  available 
information  on  population  dynamics 
and  threats  to  this  species,  the  Service 
has  determined  that  listing  as 
threatened  is  appropriate  at  this  time. 
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Critical  Habitat 

Section  4(aK3)  of  the  Act  requires 
that,  to  the  maxiinuin  extent  {nudent 
and  determinaUe.  the  Secretary 
designate  critical  halntat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatMied.  Section  4(bX6NC)  further 
indicates  that  a  omeunent  critical 
habitat  determination  is  not  required  if 
the  Service  finds  that  determination  of 
endangered  or  threatened  status  is 
essential  to  the  conservation  of  the 
involved  species,  or  that  critical  habitat 
is  not  then  determinable.  The  Service 
finds  that  determinatimi  of  threatened 
status  for  the  delta  smelt  is  essential. 
Without  a  listing  determination,  the 
protections  amferred  the  species 

[tursuant  to  section  7.  through  a 
imitation  on  the  commitment  of 
resoiuces  cm  die  part  of  cxMKxmed 
Federal  agencies  or  apjdicants  for 
Federal  permits,  could  not  be  applied. 
Therefore,  to  ensure  that  the  foil 
benefits  of  sectiem  7  and  other 
conservatkxi  measures  under  the  Act 
will  apply  to  the  deha  smeh,  prompt 
deter^nation  of  threatened  status  is 
essential. 

Secition  4(bM2)  of  the  Act  requires  the 
Service  to  conrido-  eccnxHnk:  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Sarvkx  has 
contracted  for  an  economic  impacts 
analysis  of  designating  crhkal  habitat 
for  t^  deha  smi^.  In  addition,  the 
Service  is  in  the  prcx»ss  evaluating 
the  information  mat  was  submitted 
during  the  comment  period  on  the 
potential  econcxnic  impacts  of  critical 
habitat  desiraadon.  However,  because 
of  the  complexities  and  extent  of  the 
activities  being  assessed,  this  evaluatkm 
will  not  be  comfdeted  until  later  in 
1903.  Upon  completkxi  of  this 
economic  impact  analysis,  the  Service 
will  render  a  final  determination.  The 
decisiem  on  designation  of  critical 
habitat  must  be  made  by  Octobw  3. 

1993,  pursuant  to  sectiem  4foM8NC^ii) 
of  the  Act. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recx)gnitHm, 
recowy  actions,  requirenmits  for 
Federal  protectiem,  aiul  prohibitirms 
against  certain  activities.  Recognition 
through  listing  wacouram  and  resuhs 
in  conservation  actions  oy  Federal, 

State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Sp^es 
Act  {Kovidas  f(w  possible  land 
acquisition  and  cooperation  with  the 
States  and  requiiea  th^  recovery  actions 
be  carried  out  for  all  listed  species.  Su(± 


actions  are  initiated  by  the  Service 
following  Usting.  The  {uoteetkm 
required  of  Fedml  agencies  and  the 
{Mohibitions  against  taking  and  harm  me 
discussed,  in  pert,  below. 

Section  7(aj  erf  the  Act,  ss  amended, 
requires  Fede^  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  prt^posed  or  li^ed  as  sndangwed 
or  threatM^  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  R^ulations  implementing 
this  interagency  cooperation  proviskm 
of  the  Act  are  defied  at  50  CFR  part 
402.  SecticHi  7(8)(4)  oi  the  Act  recpiires 
Federal  agencies  to  confer  infmmaily 
with  the  Service  on  any  action  that  ia 
likely  to  ieoperdize  the  continued 
existence  of  a  pnqxwed  species  m  result 
in  destructimi  m  adverse  modification 
of  {uoposed  critical  habitat  If  a  ^>ecies 
is  sub^uently  listed,  sectiem  7(aM2) 
requires  Fedei^  agencies  to  insure  that 
activities  they  authnize,  fund,  m  carry 
out  are  not  likely  to  jeopardize  the 
continued  existmice  of  such  a  species  or 
to  destroy  ex-  adversely  modify  its 
critical  hi^itat,  if  any  is  designated.  If  a 
Federal  action  may  affiact  a  liked 
species  or  its  critical  habitat,  the 
responsible  Fedmal  agency  must  enter 
into  consultation  with  the  Service. 
Federal  actions  that  may  affect  the  deha 
smelt  include  U.S.  Army  Corps  of 
Engineers  funding  or  issuance  of 
permits  for  water  pumping  facilities  or 
structures,  levee  construction  or  repairs, 
and  channel  dredging  and  dredge  spoil 
disposal  projects.  Other  examples 
include  U.S.  Bureau  of  Reclamation  or 
Califmnia  Department  of  Water 
Resources  water  export  m  water 
management  (^rations  or  prefects,  and 
U.S.  ^vironmental  Protection  Aguicy 
actions  pertaining  to  the  water  quality 
standard  of  Suis^  Bay,  Suisun  Maiki, 
and  the  Delta.  Measures  to  protect  the 
listed  winter^run  diinook  salmon,  for 
whidi  the  Natimial  Marine  Pi^ries 
Service  has  jurisdiction  imder  the  Act. 
also  may  a^ct  the  delta  smelt  and  may 
require  consultaticm  with  the  Service. 

Under  section  4  of  the  Act,  listing  the 
delta  smelt  would  provide  fcMr  the 
development  of  a  recovery  plan,  vdiich 
would  bring  together  Federal,  State,  and 
private  efforts  to  develop  conservation 
strategies  fw  the  spades.  The  recovery 
plan  would  develop  a  framework  of 
recovery  activities,  priorities,  end 
funding  requirements  to  accomplish 
conservation  objectives  and  ensure  the 
survival  and  recovery  of  the  delta  smeh. 

The  Act  end  its  implementing 
regulations  found  at  50  CFR  part  17.31 
set  forth  a  series  of  general  inhibitions 
and  exceptions  that  apply  to  all 
threatenwl  wildhfe  not  covered  by  a 
spedal  rule.  These  prohibitions,  in  part. 


would  mdke  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (including  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill.  trap, 
capture,  collect,  or  att«npt  any  such 
conduct),  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  commerdal  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  sudi  spedes.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  riiip  any  such  wildlife  that 
has  b^n  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agendes. 

Permits  may  be  issued  to  cany  out 
otherwise  pre^bited  activities 
involving  endangered  or  threatened 
wildlife  species  under  certain 
drcumstances.  Regulaticms  governing 
permits  are  at  50  QTl  part  17.  Permits 
for  threatened  spedes  are  available  for 
sdentific  purposes,  to  enhance  the 
propagation  or  survival  of  the  spedes, 
and/or  for  inddental  take  in  connection 
with  otherwise  lawful  activities.  In 
some  instances,  permits  may  be  issued 
during  a  spedfiwl  period  of  time  to 
relieve  undue  economic  hardship  that 
would  be  suffered  if  such  relief  were  not 
available.  Fmr  threatened  spedes, 
permits  are  lawful  fm  zoological 
exhibition,  educational  purposes,  or 
spedal  functions  consistent  with  the 
purposes  of  the  Act.  Further  infmroation 
regarding  regulations  and  requiremrats 
for  permits  may  be  obtained  from  the 
U.S.  Fish  and  Wildlife  Servic^  Office  of 
Management  Authority.  Pwmits  Branch. 
4401 N.  Fairfax  Drive,  room  432. 
Arlington.  Virginia  22203-3507  (703/ 
358-2104). 

National  Environmantal  Policy  Act 

The  Service  has  determined  that  an 
EnvircHunental  Assessment,  as  defined 
under  the  authority  of  the  Natimial 
Environmental  Poficy  Act  of  1969,  need 
not  be  prepared  in  connectian  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Spedes  Act  of 
1973,  as  amended.  A  notice  outlining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201^245;  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  tmder 
FISHES,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

§  17.1 1  Endangered  and  threatened 
wildlife. 


Common  name 


Scientific  name 


Histofic  range 


When  Critical  Special 

listed  habitat  nriM 
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Dated:  January  19, 1993. 

Richard  N.  Saakh, 

Acting  Dinctor,  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  93-5085  Filed  3-4-93:  8:45  am] 
BILUNO  CODE  4>ia-ai-M 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  end  Wildlife  Service 
50  CFR  Pert  17 
RIN1018-AB73 

Endangered  and  Threatened  WUdItfe 
and  Plante;  Determination  of 
Threatened  Statue  for  the  Pacific  Coaat 
Population  of  the  Western  Snowy 
Plover 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  threatened 
status  for  the  Pacific  coast  population  of 
the  western  snowy  plover  [Charadrius 
alexandrinus  nivosus),  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Pacific  coast 
breeding  population  of  the  western 
snowy  plover  extends  bum  the  State  of 
Washington  to  Baja  California,  Mexico, 
with  the  majority  breeding  birds 
found  in  California.  These  plovers 
winter  primarily  in  coastal  Califc»nia 
and  Mexico.  The  coastal  population  of 
the  western  snowy  plover  is  threatened 
throughout  its  range  by  loss  and 
disturtxmce  of  nesting  rites.  The  final 
decision  on  determinaticm  of  critical 
habitat  is  postponed  in  accordance  with 
section  4(b)(6)(C)(ii)  of  the  Act.  This 
rule  implements  the  Fedmtil  protection 
and  recovery  provisions  aflforded  by  the 
Act  for  this  species. 

EFFECTIVE  DATE:  April  5, 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  2800  Cottage  Way,  room  E- 
1803,  Sacramento,  CA  95825-1846. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen ).  Miller,  at  the  above  address 
(916-978-4866). 

SUPPLEMENTARY  INFORMATION: 
Background 

Taxonomy 

The  snowy  plover  is  a  small,  pale 
colored  shorebird  with  dark  patches  on 
either  side  of  the  upper  breast.  The 
species  was  first  described  in  1758  by 
Linnaeus  (American  Ornithologists’ 


Union  1957).  Twelve  subspecies  of  the 
snowy  plover  occur  worldwide 
(Rittin^aus  1961  in  Jacobs  1986). 

Two  subspecies  of  the  snowy  plover 
are  recogniz^  in  North  America 
(American  Ornithologists’  Union  1957). 
Those  are  the  western  snowy  plover 
{Charadrius  alexandrinus  nivosus)  and 
the  Cuban  snowy  plovw  (C.  a. 
tenuirostris).  According  to  the  American 
Ornithologists*  Union  (1957),  the 
western  snowy  plover  breeds  on  the 
Pacific  coast  from  southern  Washington 
to  southern  Baja  California,  Mexico,  and 
in  interior  areas  of  Oregon,  California, 
Nevada,  Utah,  New  Kfexico,  Colorado, 
Kansas,  Oklahoma  and  north-central 
Texas,  as  well  as  coastal  areas  of 
extreme  southern  Texas,  and  possibly 
extreme  northeastern  Mexico.  Although 
previously  observed  only  as  a  migrant  in 
ArizcHia,  smalt  numbers  have  bred  there 
in  recent  years  (Monson  and  Phillips 
1981,  Davis  and  Russell  1984  in  Page  ef 
al.  1991).  The  Cuban  snowy  plover 
breeds  alcmg  the  Gulf  coast  from 
Louisiana  to  western  Florida  and  south 
through  the  Caribbean.  The  subspecific 
status  of  populations  breeding  east  of 
the  Rocky  Mountains  has  been 
questioned  (Jcdin^ard  1981,  Jacobs 
1986).  These  populations  are  considered 
to  belong  more  appropriately  to  the 
subspiecies  tenuirostris. 

The  Pacific  coast  population  of  the 
western  snowy  plover  is  defined  as 
those  individuals  that  nest  adjacent  to 
or  near  tidal  waters,  and  includes  all 
nesting  colonies  on  the  mainland  coast, 
peninsulas,  offshore  islands,  adjacent 
bays,  and  estuaries. 

The  Pacific  coast  populatim  of  the 
western  snowy  plover  is  genetically 
isolated  from  western  snowy  plovers 
breeding  in  the  interior  (Gary  Page, 

Point  Reyes  Bird  Observatory,  pers. 
comm.,  1990).  Intensive  banding  and 
monitoring  studies  have  documented 
only  two  instances  of  intermixing 
between  coastal  and  interior 
populations.  First,  a  single  banded 
female  hatched  at  Monterey  Bay  was 
observed  nesting  the  following  year  at 
Mono  Lake,  California  (Gary  Page,  in 
litt.,  1989).  This  one  observation  was 
among  1,730  plovers  observed  at  the 
interior  site.  Second,  a  late  summer 
nesting  plover  at  Monterey  was 
observed  the  following  year  nesting  at  a 
Central  Valley  site  (G^  Page,  pers. 
comm.,  1992).  Three  snowy  plovers 
banded  as  chicks  on  the  California  coast 
were  observed  at  interior  Oregon 
breeding  sites  during  the  brewing 
season  in  1990  (Stem  et  al.  1991a).  No 
nesting,  however,  was  documented. 
Conversely,  no  plovers  banded  at 
interior  sites  in  Oregon,  California,  and 
Utah  (1,434  birds)  have  been  observed 


breeding  at  any  coastal  site  (Stem  et  al. 
1990a;  Gary  Page,  pers  comm.).  In 
addition,  snowy  plovers  tend  to  be  site 
faithful,  with  the  majority  of  birds 
returning  to  the  same  nesting  location  in 
subsequent  years  (Warriner  et  al.  1986). 

Life  History 

The  Pacific  coast  population  of  the 
western  snowy  plovw  breeds  primarily 
on  coastal  beaidies  frnm  southern 
Washington  to  southern  Baja  California, 
Mexico.  Nesting  habitat  is  unstable  and 
ephemeral  as  a  result  of  imconsolidated 
soil  characteristics  influenced  by  high 
winds,  storms,  wave  action,  and 
colonization  by  plants.  Other  less 
common  nesting  habitat  includes  salt 
pans,  coastal  digged  spoil  disposal 
sites,  dry  salt  ponds,  and  salt  pond 
levees  (Widrig  1980,  Wilscm  1980,  Page 
and  Stenzel  1981).  Sand  spits,  dune- 
backed  beaches,  imvegatated  beach 
strands,  open  areas  aroimd  estuaries, 
and  beaches  at  rivOT  mouths  are  the 
preferred  coastal  habitats  for  nesting 
(Stenzel  et  al.  1981,  Wilson  1980). 

Based  on  the  most  recent  surveys,  a 
total  of  28  snowy  plover  breeding  sites 
or  areas  currently  occur  on  the  Pacific 
Coast  of  the  United  States.  Two  sites 
occur  in  southern  Washington — one  at 
Leadbetter  Point,  in  Willapa  Bay 
(Widrig  1980),  and  the  other  at  Damon 
Point,  in  Grays  Harbor  (Anthony  1985). 
In  Oregon,  nesting  birds  were  recorded 
in  6  locations  in  1990  with  3  sites 
(Bayocean  Spit.  North  Spit  Coos  Bay 
and  spoils,  and  Bandon  State  Park- 
Floras  Lake)  supp<kting  81  percent  of 
the  total  coastal  nesting  population 
(Oregon  Department  of  Fish  and 
Wildlife,  impubl.  data,  1991).  A  total  of 
20  plover  breeding  areas  currently  occur 
in  coastal  California  (Page  et  al.  1991). 
Eight  areas  support  78  percent  of  the 
California  coastal  breeding  population; 
San  Francisco  Bay,  Monterey  Bay. 

Morro  Bay,  the  Callendar-Mussel  Rock 
Dunes  area,  the  Point  Sal  to  Point 
Conception  area,  the  Oxnard  lowland, 
Santa  Rosa  Island,  and  San  Nicolas 
Island  (Page  et  al.  1991). 

Snowy  plovers  breed  in  loose  colonies 
with  the  number  of  adults  at  coastal 
breeding  sites  ranging  firom  2  to  318 
(Page  and  Stenzel  1981;  Oregon 
Department  of  Fish  and  Wildlife  1990; 
Eric  Cummins,  Washington  Department 
of  Wildlife,  pers.  comm.,  1991;  James 
Atkinson,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.,  1991).  On  the 
Pacific  coast,  larger  concentrations  of 
breeding  birds  occur  in  the  south  than 
in  the  north,  suggesting  that  the  center 
of  the  plovers’  coastal  distribution  lies 
closer  to  the  southern  boimdary  of 
California  (Page  and  Stenzel  1981).  The 
Center  of  Scientific  Investigation  and 
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Higher  Education  in  Ensenada,  Baja 
California,  Mexico,  observed  snowy 
plovers  distributed  across  28  sites  in 
Baja  California  in  May,  1991.  A  total  of 
314  pairs  were  counted.  The  birds  were 
concentrated  at  six  coastal  lakes  (Dra. 
Graciela  De  La  Graza  Garcia,  Director 
General  of  Conservation  Ecology  and 
Natural  Resources,  United  States  of 
Mexico,  in  litt.,  1992).  Ihe  Mexican 
government  also  reported  a  small 
number  of  sightings  of  snowy  plovers  on 
the  mainland  coast  of  Sinaloa  in  April 
1992  (Ora.  Graciela  De  La  Graza  Garcia, 
in  litt,  1992). 

Nest  sites  typically  occur  in  flat,  open 
areas  with  sandy  or  saline  substrates; 
vegetation  and  driftwood  are  usually 
sparse  or  absent  (Widrig  1980,  Wilson 
1980,  Stenzel  et  al.  1981).  The  majority 
of  snowy  plovers  are  site-faithful, 
returning  to  the  same  breeding  site  in 
subsequent  breeding  seasons.  Birds 
often  nest  in  exactly  the  same  locations 
as  the  previous  year  (Warriner  et  al. 
1986). 

The  breeding  season  of  the  coastal 
population  of  the  western  snowy  plover 
extends  from  mid  March  through  mid 
September.  Nest  initiation  and  egg 
laying  occurs  from  mid  March  through 
mid  July  (Wilson  1980,  Warriner  et  al. 
1986).  The  usual  clutch  size  is  three 
eggs.  Incubation  averages  27  days 
(Warriner  et  al.  1986).  Both  sexes 
incubate  the  eggs. 

Plover  chicks  are  precocial,  leaving 
the  nest  within  hours  after  hatching  to 
search  for  food.  Fledging  (reaching 
flying  age)  requires  an  average  of  31 
days  (Warriner  et  al.  1986).  Broods 
rarely  remain  in  the  nesting  territory 
until  fledging  (Warriner  et  al.  1986, 

Stem  et  al.  1990b). 

Snowy  plovers  will  renest  after  loss  of 
a  clutch  or  brood  (Wilson  1980, 

Warriner  et  al.  1986).  Double  brooding 
and  polygamy  (i.e.,  the  female 
successfully  hatches  more  than  one 
brood  in  a  nesting  season  with  different 
mates)  have  been  observed  in  coastal 
California  (Warriner  et  al.  1986)  and 
also  may  occur  in  Oregon  (Jacobs  1986). 
After  loss  of  a  clutch  or  brcmd  or 
successful  hatching  of  a  nest,  plovers 
may  renest  in  the  same  colony  site  or 
move,  sometimes  uo  to  several  hundred 
miles,  to  other  colony  sites  to  nest  (Gary 
Page,  pers.  comm.,  1991;  Warriner  et  al. 
1986). 

Widely  varying  nest  success 
(percentage  of  nests  hatching  at  least 
one  egg)  and  reproductive  success 
(number  of  young  fledged  per  female, 
pair,  or  nest)  are  reported  in  the 
literature.  Nest  success  ranges  horn  0  to 
80  percent  for  coastal  snowry  plovers 
(Widrig  1980,  Wilson  1980,  Saul  1982, 
Wilson-Jacobs  and  Dorsey  1985, 


Wickham  unpubl.  data  in  Jacobs  1986, 
Warriner  et  al.  1986).  Instances  of  low 
nest  success  have  bmn  attributed  to  a 
variety  of  factors,  including  predation, 
human  disturbance,  and  inclement 
weather  conditions.  Reproductive 
success  ranges  horn  0.05  to  2.40  young 
fledged  per  female,  pair,  or  nest  (Page  et 
al.  1977,  Widrig  1980,  Wilson  1980, 

Saul  1982,  Warriner  et  al.  1986,  Page 
1988).  Page  et  al.  (1977)  estimated  that 
snowy  plovers  must  fledge  0.8  young 
per  female  to  maintain  a  stable 
population.  Reproductive  success  falls 
far  short  of  this  threshold  at  many 
nesting  sites  (Widrig  1980,  Wilson  1980, 
Warriner  et  al.  1986,  Page  1988,  Page 
1990). 

The  coastal  population  of  the  western 
snowy  plover  consists  of  both  resident 
and  migratory  birds.  Some  birds  winter 
in  the  same  areas  used  for  breeding 
(Warriner  et  al.  1986,  Wilson-Jacobs, 
pers.  comm,  in  Page  et  al.  1986).  Other 
birds  migrate  either  north  or  south  to 
wintering  areas  (Warriner  et  al.  1986). 
Plovers  occasionally  winter  in  southern 
coastal  Washington  (Brittell  et  al.  1976). 
An  average  of  68  plovers  may  winter  in 
Oregon,  primarily  on  3  beach  segments 
(Oregon  Department  of  Fish  and 
Wildlife  1990  and  in  litt.,  1992).  The 
majority  of  birds,  however,  winter  south 
of  Bodega  Bay,  California  (Page  et  al. 
1986).  Wintering  plovers  occur  in 
widely  scattered  locations  on  both 
coasts  of  Baja  California  and  significant 
numbers  have  been  observed  on  the 
mainland  coast  of  Mexico  at  least  as  far 
south  as  San  Bias,  Nayarit  (Page  et  al. 
1986).  Many  interior  birds  west  of  the 
Rocky  Mountains  winter  on  the  Pacific 
coast  (page  et  al.  1986,  Stem  et  al. 

1988).  Birds  winter  in  habitats  similar  to 
those  used  during  the  nesting  season. 

Snowy  plovers  forage  on  invertebrates 
in  the  wet  sand  and  amongst  surf-cast 
kelp  within  the  intertidal  zone;  in  dry, 
sandy  areas  above  the  high  tide;  on  salt 
pans;  spoil  sites;  and  along  the  edges  of 
salt  marshes  and  salt  ponds.  Little 
quantitative  information  is  available  on 
food  habits  (Reeder  1951). 

Poor  reproductive  success,  resulting 
from  human  disturbance,  predation,  and 
inclement  weather,  combined  with 
ermanent  or  long-term  loss  of  nesting 
abitat  to  encroachment  of  introduced 
European  beachgrass  [Ammophila 
arenatia)  and  urban  development  has 
led  to  a  decline  in  active  nesting 
colonies,  as  well  as  an  overall  decline  in 
the  breeding  and  wintering  population 
of  the  western  snowy  plover  along  the 
Pacific  coast  of  the  United  States. 

Previous  Service  Actio^ 

On  March  24, 1988,  the  Service 
received  a  petition  fix>m  Dr.  J.P.  Myers 


of  the  National  Audubon  Society  to  list 
the  Pacific  coast  population  of  the 
western  snowy  plover  as  a  threatened 
species  under  the  Act.  On  November  14, 
1988,  the  Service  published  a  90-day 
petition  finding  (53  FR  45788)  that 
substantial  information  had  bmn 
presented  indicating  the  requested 
action  may  be  warranted.  At  that  time, 
the  Service  acknowledged  that 
questions  pertaining  to  the  demarcation 
of  the  subspecies  and  significance  of 
interchange  between  coastal  and  interior 
stocks  of  the  subspecies  remained  to  be 
answered.  Public  comments  were 
requested  on  the  status  of  the  coastal 
population  of  the  western  snowy  plover. 
A  status  review  of  the  entire  su^p>ecies 
had  been  in  progress  since  the  Service’s 
December  30, 1982,  Vertebrate  Notice  of 
Review  (47  FR  58454).  In  that  notice,  as 
in  subsequent  notices  of  review 
(September  18, 1985  (50  FR  37958); 
January  6, 1989  (54  FR  554)),  the 
western  snowy  plover  was  included  as 
a  category  2  candidate.  Category  2 
candidates  are  species  for  which 
information  now  in  p>ossession  of  the 
Service  indicates  that  proposing  to  list 
as  endangered  or  threatened  is  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threat  are  not  currently  avmlable  to 
support  proposed  rules.  The  public 
comment  period  on  the  petition  was 
closed  on  July  11, 1989  (54  FR  26811, 
June  26, 1989).  The  Service  completed 
a  status  report  on  the  western  snowy 
plover  in  September  1989.  Based  on  the 
best  scientific  and  commercial  data 
available  and  other  comments  submitted 
during  the  status  review,  the  Service 
made  a  12-month  petition  finding  on 
June  25, 1990,  that  the  petitioned  action 
was  warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act.  On 
January  14, 1992  (57  FR  1443),  the 
Service  published  a  proposal  to  list  the 
coastal  population  of  the  western  snowy 
plover  as  a  threatened  species.  With 
publication  of  this  final  rule,  the  Service 
now  determines  the  Pacific  coast 
population  of  the  western  snowy  plover 
to  be  a  threatened  species. 

Summary  of  Comments  and 
Recommendations 

In  the  January  14. 1992,  proposed  rule 
(57  FR  1443)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contrive  to 
development  of  a  final  listing  decision. 
Appropriate  State  agencies,  coimty  and 
city  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
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notices  were  published  in  the  Register 
Guard.  News  Times,  Daily  Astorian,  The 
Oregonian,  The  Courier,  Seaside  Signal, 
The  World,  Colmnbia  Press,  Statesman- 
Journal.  and  Headlight  Herald  on 
January  30. 1992,  the  San  Francisco 
Chronicle  and  Sun  Jose  Mercury  News 
on  February  3, 1992,  the  Oakland 
Tribune  and  Times-Standard  on 
February  4, 1992,  the  Willapa  Harbor 
Herald  on  February  5, 1992,  the  Daily 
World  and  Fort  Bragg  Advocate-News 
on  February  6, 1992,  the  Triplicate  and 
Chinook  Observer  on  February  11, 1992, 
and  the  North  Coast  News  on  February 
12, 1992,  all  of  which  invited  public 
comment. 

On  March  2, 1992,  the  Service 
received  a  written  request  for  a  public 
hearing  from  Mr.  John  Thomas,  Jr.,  a 
private  citizen  residing  in  Monmouth. 
Oregon.  As  a  result,  the  Service 
published  a  notice  of  public  hearing  on 
August  3, 1992  (57  FR  34100),  and 
reopened  the  comment  period  until 
August  31, 1992.  Newspaper  notices  of 
the  public  hearing  were  published  in 
the  Daily  Olympian.  The  Oregonian,  the 
San  Francisco  Chronicle,  and  the  Los 
Angeles  Times  on  August  3, 1992,  all  of 
which  invited  general  public  comment. 

A  public  hearing  was  conducted  at  the 
Hatfield  Marine  Science  Center  in 
Newport,  Oregon  on  August  18, 1992. 
Testimony  was  taken  bom  6  p.m.  to 
7:25  p.m.  Six  individuals  testified  at  the 
hearing. 

During  the  comment  periods,  the 
Service  received  96  comments  (i.e., 
letters  and  oral  testimony)  bom  80 
individuals  or  agencies.  Of  the  58 
commenters  that  stated  a  position,  45 
(78  percent)  supported  listing  and  13 
(22  percent)  did  not. 

Support  for  the  listing  was  expressed 
by  one  Federal  agency,  five  State 
agencies,  two  local  agencies,  and  37 
other  interested  parties.  Of  the  State 
agencies  responding  favorably,  the 
Washington  Department  of  Wildlife, 
Oregon  Department  of  Fish  and 
Wildlife,  and  California  Department  of 
Parks  and  Recreation  indicated  strong 
support  for  listing.  The  Oregon  Parks 
and  Recreation  Department  indicated 
support  for  the  listing  with  protection  of 
public  access  rights.  The  California 
Department  of  Fish  and  Game  indicated 
a  shared  interest  with  the  Service  in 
protecting  the  western  snowy  plover. 
Fifteen  respondents,  including  the 
Oregon  Department  of  Fish  and 
Wildlife,  expressed  their  support  for 
endangered  rather  than  threatened 
status.  The  Service  also  received  two 
informal  petitions  containing  62 
signatures  favoring  listing  of  the  Pacific 
coast  population  of  the  western  snowy 
plover.  Tbe  Mexican  government 


expressed  an  interest  in  obtaining 
information  that  would  aid  protei^on  of 
the  species  in  Baja  California,  Mexico. 

exposition  to  the  listing  was 
expressed  by  one  State  assemblyman, 
th^  local  agencies,  and  nine  other 
interested  parties.  Of  those  respondents 
indicating  no  position  on  the  listing, 
many  expressed  concern  regarding  the 
impact  of  listing. 

Mveral  commenters  provided 
additional  information  on  the  threats 
facing  the  species.  Some  agencies 
provided  information  on  existing 
actions  that  are  currently  underway  to 
help  protect  the  species.  These 
comments  have  bwn  incorporated  into 
the  final  rule.  A  number  of  commenters 
suggested  particular  strategies  to  help 
recover  the  species,  commented  on  the 
benefits  and  problems  associated  with 
various  recovery  techniques,  made 
recommendations  for  the  establishment 
of  a  recovery  team,  or  generally 
provided  comments  on  ways  to  manage 
the  species.  Many  agencies  and 
organizations  requested  participation  in 
recovery  actions.  These  comments  will 
be  useful  to  the  Service  during  the 
recovery  planning  process  and  will  be 
fully  considered  at  that  time. 

Written  comments  and  oral 
statements  obtained  during  the  public 
hearing  and  comment  periods  are 
combined  in  the  following  discussion. 
Opposing  comments  and  other 
comments  questioning  the  rule  can  be 
placed  in  10  general  groups  based  on 
content.  These  categories  of  comment, 
and  the  Service’s  response  to  each,  are 
listed  below. 

Issue  1:  Critical  Habitat 

Comment:  Several  commenters  were 
concerned  about  the  designation  of 
critical  habitat.  Eight  commenters  were 
concerned  that  critical  habitat  would 
not  be  designated  and  urged  the  Service 
to  move  forward  in  this  endeavor.  One 
private  landowner  asked  that  her 
property  be  included  as  critical  habitat. 
Several  commenters  felt  that  enough 
information  is  presently  available  to 
designate  critical  habitat.  These 
commenters  believed  that  by  stating  that 
critical  habitat  is  not  presently 
determinable,  the  Service  is  attempting 
to  exempt  itself  from  the  designation  of 
critical  habitat.  The  California 
Department  of  Parks  and  Recreation 
supported  designation  of  critical  habitat 
and  stated  that  this  designation  would 
enable  the  Department  to  more 
effectively  control  levels  of  recreation 
use  and  removal  of  exotic  plants  and 
animals.  Other  agencies  supporting 
designation  of  critical  habitat  included 
the  Oregon  Department  of  Fish  and 
Wildlife,  Washington  Department  of 


Wildlife,  and  the  Portland  and  Seattle 
Districts  of  the  Corps  of  Engineers. 

Conversely,  two  respondents 
recommended  against  designation  of 
critical  habitat,  with  one  in  favor  of 
critical  habitat  designation  only  on 
Federal  lands. 

Service  Response:  Section  4(a)(3)  of 
the  Act  requires,  to  the  maximum  extent 
prudent  and  determinable,  that  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  determined  to  be 
threatened  or  endangered.  Critical 
habitat  for  the  coastal  population  of  the 
western  snowy  plover  is  not 
determinable  at  this  time  primarily 
because  additional  information  is 
needed  to  analyze  nesting  habitat, 
wintering  habitat,  and  the  economic 
effects  of  a  critical  habitat  designation. 
However,  when  a  “not  determinable” 
finding  is  made  under  section 
4(b)(6)(C)(ii),  the  Service  must  to  the 
maximum  extent  prudent  within  2  years 
of  the  publication  date  of  the  proposed 
rule  designate  critical  habitat.  Any 
proposal  to  desimate  critical  habitat 
would  be  published  in  the  Federal 
Register  including  maps  and  legal 
descriptions  of  all  areas  includ^  in  the 
proposal,  and  would  solicit  public 
comments.  The  potential  economic 
impacts  of  critical  habitat  designation 
would  be  evaluated  during  preparation 
of  the  required  economic  analysis. 

While  the  Service  continues  to 
evaluate  the  appropriateness  of 
designating  criUcal  habitat,  it  will  use 
some  of  the  information  provided  in 
response  to  the  proposed  rule  regarding 
potential  areas  of  critical  habitat.  The 
Service  will  solicit  information  from  the 
public  on  any  proposed  designation  of 
critical  habitat. 

Critical  habitat,  as  defined  by  section 
3  of  the  Act,  includes  all  specific  areas 
occupied  by  the  species  at  the  time  of 
its  listing  that  are  essential  to  its 
conservation.  Areas  not  presently 
occupied  by  the  species  also  may  be 
designated  as  critical  habitat  if  such 
areas  are  essential  for  the  conservation 
of  the  species.  Substantial  habitat  for  the 
coastal  population  of  the  western  snowy 
plover  occurs  on  State  6md  private 
lands,  particularly  in  California,  where 
the  majority  of  the  nesting  population 
exists.  In  addition  to  Federal  lands. 
State,  municipal  and  privately-owned 
land  may  be  designated  as  critical 
habitat,  if  such  designation  would 
benefit  the  species. 

Comment:  Several  conunenters 
provided  information  on  factors  to 
consider  in  the  designation  of  critical 
habitat,  such  as  the  spatial  arrangement 
of  areas  to  be  designated,  size  of  the 
areas,  and  target  number  of  birds  to  be 
included  in  such  areas. 
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Service  Response:  These  comments 
have  been  noted  and  wilt  be  considered 
in  the  Service’s  determination  on  the 
designation  of  critical  habitat  for  the 
species. 

Comment:  Several  commenters 
provided  predictions  on  the  effect  of 
critical  habitat  designation  on  the 
economy,  including  economic  impacts 
to  Coos  Bay,  Oregon,  the  San  Francisco 
Bay  area,  and  the  activities  of  the 
Oregon  Department  of  Transportation. 

In  addition,  specific  areas  were 
requested  to  be  exempt  from  critical 
habitat  designation. 

Service  Response:  The  Service  will 
fully  consider  these  comments  in  any 
designation  of  critical  habitat  and  in 
preparation  of  the  accompanying 
economic  analysis. 

Issue  2:  National  Environmental  Policy 
Act 

Comment:  One  commenter  stated  that 
the  designation  of  critical  habitat  and 
the  proposal  to  list  the  Pacific  coast 
population  of  the  western  snowy  plover 
may  fall  within  the  purview  of  the 
National  Environmental  Policy  Act 
(NEPA).  This  commenter  stated  that  if 
an  environmental  analysis  had  been 
conducted  on  the  proposal  to  list  the 
plover,  much  of  the  information 
necessary  for  the  designation  of  critical 
habitat  would  have  already  been 
assembled. 

Service  Response:  For  the  reasons  set 
out  in  the  NEPA  section  of  this 
document,  the  Service  takes  the  position 
that  rules  issued  pursuant  to  section  4(a) 
of  the  Endangered  Species  Act  do  not 
require  preparation  of  an  Environmental 
Assessment  or  Environmental  Impact 
Statement  (EIS).  The  decision  in  Pacific 
Legal  Foundation  v.  Andrus.  657  F.2d 
829  (6th  Circuit  1981)  held  that  as  a 
matter  of  law  an  EIS  is  not  required  for 
listings  under  the  Act.  The  decision 
noted  that  preparing  EISs  on  listing 
actions  would  not  fiirther  the  goals  of 
NEPA  or  the  Endangered  Species  Act. 

Issue  3:  Economic  Effects  of  Listing 

Comment:  Several  commenters 
expressed  concern  about  an  adverse 
effect  on  the  economy  of  listing  the 
Pacific  coast  population  of  the  western 
snowy  plover,  including  the  effects  of 
the  listing  on  tourism  and  military 
training  exercises.  One  commenter 
recommended  that  the  Service  do  an 
economic  analysis  of  the  impact  of 
listing  the  snowy  plover  as  threatened. 
Several  commenters  expressed  the 
opinion  that  people  are  more  important 
than  wildlife.  One  commenter  stated 
that  proposed  solutions  to  protect  the 
snowy  plover  should  not  include  broad 
[irescriptions  against  all  industrial 


development.  The  Portland  District  of 
the  Corps  of  Engineers  stated  that  the 
costs  to  that  agency  of  listing  the  species 
likely  would  be  minimal  unless  the 
Corps  was  directed  to  develop  and  fund 
new  nesting  areas. 

In  contra^,  one  commenter  stated  that 
listing  of  the  plover  woiild  have  a 
positive  effect  on  the  economy.  This 
commenter  cited  a  proposed  residential 
development  in  Oregon  where  the 
developers  propose  to  preserve  an  area 
for  snowy  plovers.  The  developers  have 
viewed  formation  of  a  plover  habitat 
area  as  a  purchasing  incentive  for 
homeowners. 

Service  Response:  Under  section 
4(b)(1)(A)  of  the  Act,  a  listing 
determination  must  be  based  solely  on 
the  best  sdentific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  “ensure’  that  listing 
decisions  are  “•  *  *  based  solely  on 
biological  criteria  and  to  prevent 
nonbiological  considerations  from 
affecting  such  decisions  •  *  *”  H.R. 
Rep.  No.  97-835,  97th  Cong.,  2d  Sess. 

19  (1982).  As  further  stated  in  the 
legislative  history,  “*  *  *  economic 
considerations  have  no  relevance  to 
determinations  regarding  the  status  of 
species  *  *  *”  Id.  at  20.  Because  the 
Service  is  specifically  precluded  from 
considering  economic  impacts,  either 
positive  or  negative,  in  a  listing 
determination,  the  Service  is  not 
responding  to  comments  concerning 

ftossible  economic  consequences  of 
isting  the  Pacific  coast  population  of 
the  western  snowy  plover.  The  Service, 
however,  would  be  required  to  prepare 
an  economic  analysis  in  association 
with  designation  of  critical  habitat. 

The  Service  will  consider  all  existing 
regulatory  mechanisms  during  the 
recovery  planning  process,  and  will 
consider  a  range  of  options  in  the 
preparation  of  a  recovery  strategy  for  the 
species.  Comments  on  the  approaches  to 
habitat  and  species  protection  will  be 
evaluated  at  that  time. 

Comment:  Several  commenters 
expressed  concern  that  listing  of  the 
coastal  population  of  the  western  snowy 
plover  would  prevent  the  construction 
or  implementation  of  various  projects. 
One  commenter  stated  that  the  listing 
would  hinder  the  safe  operation, 
maintenance,  and  development  of  new 
facilities  at  an  international  airport  • 
governed  by  State  and  Federal 
regulation.  The  commenter  requested 
that  the  Service  consider  an  exemption 
procedure  for  federally-regulated 
airports.  Another  commenter  stated  that 
Federal  agencies  should  prepare  section 
7  consultations  on  actions  that  would 
inhibit  the  continued  operation  of  spoil 


disposal  operations  and  salt 
manufactxuing  because  these  activities 
support  significant  populations  of  the 
snowy  plovw. 

Service  Response:  Section  7  of  the  Act 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Service.  If  the  Service  determines, 
through  formal  consultation,  that  a 
Fedei^  action  is  likely  to  jeopardize  the 
continued  existence  of  a  listed  species, 
reasonable  and  prudent  alternatives  are 
provided  by  the  Service. 

Under  section  7(g)  of  the  Act,  an 
applicant  for  a  Federal  permit  or  license 
can  apply  to  the  Secretary  of  the  Interior 
for  an  exemption  for  an  agency  action  it 
after  consultation  with  the  Service,  it  is 
determined  that  the  agency’s  action 
would  violate  section  7(a)(2)  of  the  Act 
Exemption  procedures  are  outlined  in 
section  7(g)  through  7(p)  of  the  Act. 

The  airport  in  question  has  supported 
in  recent  years  a  nesting  colony  of  the 
federally  endangered  California  least 
tern  (Sterna  antillarum  brownii).  Snowy 

E lovers  nest  in  the  same  area  occupied 
y  least  terns.  The  airport  has  been 
successful  in  maintaining  and  safely 
operating  its  facilities  despite  the 
presence  of  an  endangered  species  on 
the  airport.  If  the  Service  determined, 
after  consultation,  that  an  acticm 
involving  the  subject  airport  would  be 
likely  to  jeopardize  the  continued 
existence  of  the  snowy  plover  and  that 
there  was  no  reasonable  and  prudent 
alternative  to  such  action,  the  Federal 
agency  responsible  for  regulating  the 
airport’s  activities  could  apply  ^  an 
exemption  under  section  7(^  of  the  Act. 

Issue  4:  Alternate  Listing  Status 
Recommended 

Comment:  Several  commenters 
recommended  that  the  coastal 
population  of  the  western  snowy  plover 
be  listed  as  endangered  rather  than 
threatened,  primarily  because  of 
precipitous  declines  in  the  population 
on  the  Oregon  coast. 

Service  Response:  The  Service 
recognizes  that  the  nesting  population 
of  snowy  plovers  has  declined  severely 
on  the  Oregon  and  Washington  coasts. 
The  majority  of  the  population, 
however,  nests  in  California  where  the 
decline  in  number  of  nesting  birds  has 
been  less  dramatic.  New  data  received 
from  the  Mexican  government  during 
the  comment  peric^  indicate  that  a 
significant  number  of  plovers  (about  314 
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pairs)  nest  on  the  Pacific  coast  of  Baja 
California,  Mexico.  In  addition,  the 
approximate  17  percent  population 
decline  documented  for  the  United 
States  coastal  population  between  1977 
and  1989  (Page  et  al.  1991)  indicates 
that  the  current  rate  of  decline  in  this 
population  does  not  suggest  the 
likelihood  of  extinction  within  the 
foreseeable  future.  For  these  reasons,  the 
Service  maintains  that  threatened  status 
is  warranted  for  the  Pacific  coast 
population  of  the  western  snowy  plover. 

Issue  5:  Insufficiency  of  Scientific  Data 

Ckfmment:  Several  commenters  stated 
that  the  evidence  was  insufficient  to 
prove  that  the  Pacific  coast  population 
of  the  western  snowy  plover  is  distinct 
from  interior  western  snowy  plovers. 

One  commenter  requested  information 
on  interior  population  numbers  and 
questioned  the  Service’s  authority  to 
designate  populations  as  threatened  or 
endangered  species. 

Service  Response:  As  stated  above  in 
the  "Background”  section  of  this  rule, 
evidence  of  intermixing  of  coastal  and 
interior  populations  is  limited  to  two 
document^  instances  of  banded  snowy 
plovers  &t>m  the  coastal  population 
breeding  at  interior  sites  (G^  Page,  in 
litt.,  1989,  Gary  Page,  p>ers.  comm., 

1992).  These  chservations  were  among 
over  1,700  birds  observed  at  interior 
sites  in  California  and  Nevada.  More 
importantly,  no  banded  snowy  plovers 
of  the  larger  interior  population  have 
been  recorded  nesting  on  the  coast 
(Stem  et  al.  1990a,  G^  Page.  pers. 
comm.,  1992).  Based  on  these  data,  the 
Service  has  determined  that  the  Pacific 
coast  population  of  the  western  snowy 
plover  is  distinct  frnm  interior 
populations. 

The  Service  completed  a  status  review 
on  the  western  snowy  plover  in  1989. 
Based  on  this  sfatus  report,  the  Service 
determined  that  listing  of  the  interior 
population  of  the  western  snowy  plover 
is  possibly  appropriate:  however, 
conclusive  data  on  biological 
vulnerability  and  threat  are  not 
currently  available  to  support  a 
proposed  rule.  The  interior  population 
was  designated  as  a  category  2 
candidate  in  the  November  21, 1991, 
Animal  Notice  of  Review  (56 58804). 

Under  section  3  of  the  Act,  a 
"species”  is  defined  as  “any  subspecies 
of  fish  or  wildlife  or  plants,  and  any 
distinct  population  segment  of  any 
species  of  vertebrate  fish  or  wildlife 
which  interbreeds  when  matiue.” 
Therefore,  the  Act  allows  for  listing  a 
population  of  a  vertebrate  species. 

Comment:  Several  commenters  stated 
that  insufficient  data  were  available  to 
warrant  listing  the  coastal  population  of 


the  western  snowy  plover  as  a 
threatened  species.  Several  commenters 
indicated  that  listing  of  the  snowy 
plover  was  being  done  for  political, 
rather  than  biological  reasons. 

Service  Response:  Section  4(b)(1)(A) 
of  the  Act,  requires  that  a  listing 
determination  be  based  on  the  best 
scientific  and  commercial  data 
available.  The  Service  bases  its 
determination  on  data  collected  over  a 
period  of  10  or  more  years  by  the  Point 
Reyes  Bird  Observatory,  the  Oregon 
Department  of  Fish  and  Wildlife,  the 
Washington  Department  of  Wildlife,  and 
other  competent  researchers.  All  data 
indicate  a  downward  trend  in  the 
nesting  population  and  niunber  of 
nesting  sites  on  the  coast.  The  Service 
maintains  that  sufficient  data  are 
available  to  warrant  listing  the  Pacific 
coast  population  of  the  western  snowy 
plover  as  a  threatened  species. 

Comment:  One  commenter  stated  that 
there  is  no  scientific  proof  that 
European  beachgrass  or  horseback 
riding  has  had  any  deleterious  efiect 
upon  the  coastal  snowy  plover 
population. 

Service  Response:  European 
beachgrass.  which  is  found  at  50  percent 
of  California  snowy  plover  breeding 
sites  and  all  of  the  Oregon  and 
Washington  breeding  sites,  eliminates 
potential  snowy  plover  nesting  habitat. 
The  plant  reduces  the  amount  of 
unvegetated  area  above  the  surf  line,  the 
area  where  snowy  plovers  prefer  to  nest. 
As  examples,  at  Willapa  National 
Wildlife  Refuge  in  Washington  State, 
the  Service  documented  between  1984 
and  1990  invasion  of  European 
beachgrass  into  former  snowy  plover 
nesting  areas  (James  Atkinson,  pers. 
comm.,  1992).  A  decline  in  the  plover 
breeding  population  also  occur^  over 
this  time  period.  In  Oregon,  at  the 
Siuslaw  National  Forest,  the  U.S.  Forest 
Service  reports  that  European 
beachgrass  has  eliminated  some  of  the 
historically  open  sand  spits  where 
snowy  plovers  formerly  nested  or 
winter^.  Remaining  birds  are  forced  to 
use  a  greatly  reduced  habitat  base 
(Robert  D.  Nelson,  U.S.  Forest  Service, 
in  litt.,  1992).  At  the  Pajaro  River  mouth 
in  California,  an  ongoing  decline  in  the 
breeding  population  of)snowy  plovers 
coincides  with  expansion  of  European 
beachgrass  at  this  site  (David  Dixon. 
California  Department  of  Paries  and 
Recreation  in  litt.,  1991).  The  Oregon 
Department  of  Fi^  and  Wildlife  (in  litt, 
1992)  considers  European  beachgrass  to 
be  the  primary  reason  for  the  decline  of 
snowy  plovers  on  the  Oregon  coast, 
with  human  disturbance  a  secondary 
factor  in  remaining  habitat. 


Interactions  between  nesting  snowy 
plovers  and  horseback  riders  have  been 
documented  at  Baker  Beach,  Oregon,  by 
Woolington  (1985),  at  Salinas  River 
State  Beach,  California,  by  Page  (1988), 
and  at  Morro  Bay  and  Calendar-Mussel 
Rock  Dunes.  California,  by  Philip 
Persons  (Point  Reyes  Bird  Observatory, 
in  litt.,  1992).  Continuous  passage  of 
horseback  riders  throu^  nesting  areas 
results  in  direct  loss  of  nests  or  indirect 
loss  from  plovers  repeatedly  being 
flushed  from  their  nests. 

Issue  6:  Species  and  Habitat 
Management 

Comment:  Two  commenters  stated 
that  the  Service  should  allow  natural 
selection  to  take  place  and  not  interfere 
with  nature’s  principle  of  survival  of  the 
fittest. 

Service  Response:  The  decline  of  the 
Pacific  coast  population  of  the  snowy 
plover  is  largely  due  to  unnatural 
events,  such  as  the  human-caused 
introduction  of  European  beachgrass 
and  the  non-native  red  fox.  Other 
successful  predators  are  attracted  to 
coastal  beaches  by  trash  left  behind  by 
recreationists.  A  species  may  not  be  able 
to  adapt  to  modifications  in  its  habitat 
caused  by  human-related  activities. 
Adaptation  is  an  evolutionary  process 
requiring  considerable  time.  To  follow 
the  principle  of  "survival  of  the  fittest” 
and  allow  threatened  or  endangered 
species  to  go  extinct  would  be  contrary 
to  the  intent  of  Congress  as  stated  in  the 
purposes  of  the  Act. 

Comment:  Several  commenters  stated 
that  the  snowy  plover  is  opportunistic 
in  finding  breeding  sites,  and,  therefore, 
there  is  no  reason  to  believe  that  the 
population  of  the  species  will  not  move 
to  better  breeding  sites  as  the 
environment  changes  firom  location  to 
location. 

Service  Response:  Data  on  the  coastal 
population  of  the  western  snowy  plover 
suggest  that  most  birds  are  site  faithful, 
returning  to  the  same  breeding  site  in 
subsequent  years.  In  California,  the  lack 
of  major  storms  during  the  recent  five- 
year  drought  has  resulted  in  an  increase 
in  potential  dune-backed  nesting  habitat 
for  plovers  on  several  State  beaches. 

This  available  habitat,  however,  has  not 
been  explored  in  all  cases  (Henry  R. 
Agonia,  California  Department  of  Parks 
and  Recreation,  in  litt.,  1991).  These 
data  contradict  the  assertion  that  coastal 
nesting  birds  are  opportunistic  in 
locating  nesting  sites.  In  addition, 
because  of  the  constant  increase  in 
human-related  activities  on  Pacific  coast 
beaches  and  the  unchecked 
advancement  of  European  beachgrass  on 
many  beaches,  it  is  unlikely  that  snowy 
plovers  displaced  from  one  breeding  site 
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will  be  able  to  find  suitable  nesting  sites 
at  other  locations. 

Comment:  One  commenter  advised 
that  if  predators  prove  to  be  the  primary 
problem  for  plovers  at  Coos  Bay, 
preservation  efforts  might  be  more 
wisely  undertaken  at  nesting  areas 
adjacent  to  less  populated  areas. 

Service  Response:  The  Coos  Bay 
nesting  colony  on  the  North  Spit  is  the 
largest  remaining  nesting  colony  in  the 
State  of  Oregon.  Predators  are 
recognized  as  a  significant  factor  in  the 
reduced  nesting  success  of  plovers  at 
this  site.  In  response  to  this  threat,  the 
Oregon  Department  of  Fish  and  Wildlife 
has  been  conducting  nest  enclosures 
experiments  and  has  found  these 
measures  significantly  increased  nesting 
success.  Because  this  nesting  site  is  the 
largest  in  Oregon  and  is  responding 
favorably  to  management,  it  would  be 
inadvisable  at  this  time  to  abandon  this 
site  in  favor  of  applying  management 
techniques  only  at  nesting  sites  in  less 
populated  areas. 

Comment:  Many  commenters 
provided  advice  on  how  snowy  plover 
nesting  areas  should  be  managed, 
including  prohibition  or  effective  and 
enforceable  regulation  of  foot, 
horseback,  and  vehicular  traffic,  control 
of  cats  and  dogs,  exclusion  of 
researchers,  creation  of  buffer  areas 
adjacent  to  human  activity  centers, 
continuing  education,  use  of  nesting 
enclosures,  predator  control,  beachgrass 
control  and  eradication  using 
mechanical  techniques  and  herbicides, 
removal  of  stabilization  structures, 
careful  placement  of  dredged  spoils, 
garbage  removal,  and  regular  monitoring 
of  bird  numbers  and  distribution.  Some 
of  these  comments  suggested  that  the 
above  management  actions  should  be 
undertaken  instead  of  listing  the 
species.  One  commenter  believed  that 
barring  vehicle  traffic  alone,  as  has  been 
done  at  many  beaches,  is  not  enough  to 
protect  snowy  plovers. 

In  contrast,  one  commenter  was 
concerned  that  the  above  management 
actions  were  unnatural  and  did  not 
follow  proven  science  or  the  tenet  of 
natural  selection.  Another  commenter 
was  concerned  that  other  wildlife  would 
be  adversely  impacted  by  management 
actions  to  protect  snowy  plovers. 

Service  Response:  The  Service  will 
fully  consider  these  as  well  as  other 
possible  management  approaches  when 
consultation  and  recovery  actions  are 
undertaken  for  the  snowy  plover.  The 
Service  considers  the  decline  in  the 
coastal  population  of  the  snowy  plover 
to  be  primarily  related  to  unnatured 
factors,  including  the  introduction  of 
non-native  vegetation  and  predators. 
When  a  species  declines  to  the  point  of 


threatened  or  endangered  status  as  a 
result  of  man-made  foctors,  intensified 
management  is  scientifically  warranted 
to  reverse  this  unnatural  population 
decline.  The  Service  recognizes  that 
localized  populations  of  more  common 
wildlife  species  may  decline  to  a  minor 
degree  as  a  result  of  actions  taken  to 
protect  the  snowy  plover. 

Comment:  One  commenter  felt  that 
implementation  of  a  cooperative 
predator  control  program  in  the  San 
Francisco  Bay  area  would  be  more 
efiective  in  protecting  the  snowy  plover 
than  listing  the  species  as  threatened  or 
endangered.  The  commenter  felt  that 
listing  the  species  would  destroy  this 
cooperative  spirit  and  not  protect  the 
species. 

Service  Response:  The  San  Francisco 
Bay  area  supports  the  largest  remaining 
nesting  population  of  snowy  plovers  in 
coastal  ^lifomia.  Despite  the 
importance  of  this  nesting  region,  and 
despite  the  lack  of  legal  status  for  the 
snowy  plover,  no  cooperative  predator 
control  programs  have  been  launched  to 
protect  this  species.  Conversely,  a 
cooperative  predator  control  program  is 
currently  underway  to  protect  the 
federally  listed  endangered  California 
clapper  rail  [Rallus  longirostris 
obsoJetus)  in  the  San  Francisco  Bay 
area.  Based  on  this  experience,  the 
Service’s  believes  that  listed  species  are 
more  likely  to  be  the  recipients  of 
cooperative  protection  ventures  than 
species  that  are  not  listed. 

Issue  7:  Take  Regulations 

Comment:  One  commenter 
recommended  that  the  Service 
concurrently  developed  and  promulgate 
regulations  are  provided  in  the  Act  to 
define  “take”  of  the  ^ecies. 

Service  Response:  "The  Service  is 
considering  the  need  to  develop  a 
precise  definition  of  “take”  for  the 
Pacific  coast  population  of  the  western 
snowy  plover. 

Comment:  One  commenter  suggested 
that  all  the  Federal  land  on  the  west 
coast  be  reserved  for  snowy  plovers,  and 
that  State,  local  and  privately-owned 
land  be  exempt. 

Service  Response:  The  Endangered 
Species  Act  applies  to  all  people  and  all 
lands  regardless  of  ownership.  Under 
section  9  of  the  Act,  the  prohibition 
against  “take”  of  listed  species  is  not 
based  on  land  ownership.  The 
requirements  for  Federal  agencies  under 
section  7  of  the  Act  are  discussed  under 
Issue  3  and  under  the  Available 
Conservation  Measures  section  of  this 
rule.  Under  section  10(a)  of  the  Act, 
private  landowners  may  apply  for  an 
incidential  take  permit  and  develop  a 
habitat  conservation  plan  for  projects 


that  take  listed  species  incidental  to 
otherwise  lawful  activities.  An 
incidental  take  permit  constitutes  an 
exception  to  the  prohibition  against 
taking.  Details  of  the  procedures 
involved  in  applying  for  a  section  10(a) 
permit  may  be  found  in  50  CFR 
17.32(b).  Federal  land  comprises  34 
percent  of  snowy  plover  habitat  in 
California,  and  50  percent  of  plover 
habitat  in  Oregon  and  Washington. 
Because  the  majority  of  the  nesting 
plover  population  occurs  in  California, 
protection  of  only  34  percent  of  the 
species’  nesting  ^bitat  would  not 
provide  adequate  protection  for  the 
coastal  population  of  the  western  snowy 
plover. 

Issue  8:  Sequence  of  Listing  Actions 

Comment:  Three  commenters 
questioned  why  the  northern  spotted 
owl  {Strix  occidentalis  caurina)  and  the 
marbled  murrelet  [Brachyramphus 
marmoratus  marmoratus)  were  listed 
prior  to  the  western  snowy  plover  when 
the  plover  population  is  smaller  than 
either  of  these  species. 

Service  Response:  The  Service  was 
petitioned  to  list  the  northern  spotted 
owl  in  January,  1987,  and  the  marbled 
murrelet  in  January,  1988.  Both 
petitions  preceded  the  petition  to  list 
the  Pacific  coast  population  of  the 
western  snowy  plover. 

In  summary,  no  information  was 
received  indicating  that  the  species  is 
more  widespread  or  under  lesser  threat 
than  was  previously  thought. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Pacific  coast  population  of  the 
western  snowy  plover  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4  of  the  Act 
(16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Pacific  coast 
population  of  the  western  snowy  plover 
{Charadrius  alexandrinus  nivosus)  are 
as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Historic  records  indicate  that  nesting 
western  snowy  plovers  were  once  more 
widely  distributed  in  coastal  California, 
Oregon,  and  Washington  than  they  are 
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currently.  In  coastal  California,  snowy 
plovers  bred  at  53  locations  prior  to 
1970  (Page  and  Steneel  1961).  Since  that 
time,  no  evidence  of  breeding  birds  has 
been  found  at  33  of  these  S3  sites, 
representing  a  62  percent  decline  in 
breeding  sites  (Pa^  and  Stensel  1981). 
The  greatest  losses  of  breeding  habitat 
were  in  southern  California,  within  the 
central  portion  of  the  snowy  plover's 
coastal  breeding  range.  In  Oregon, 
snowy  plovers  historically  nested  at  29 
locations  on  the  coast  (Charles  Bruce, 
Oregon  Department  of  Fish  and 
Wildlife,  pers.  comm.,  1991).  In  1990, 
only  six  nesting  coltmies  remained, 
repiesentitrg  a  79  percent  decline  in 
active  breeding  sites.  In  Washington, 
snowy  plovers  formerly  nested  in  at 
least  nve  sites  on  the  coast  (Eric 
Cummins,  pers.  comm.,  1991).  Today 
only  two  colony  sites  remain  active, 
representing,  at  minimum,  a  60  percent 
decline  in  breeding  sites. 

In  addition  to  loss  of  rresting  sites,  the 
plover  breeding  population  in 
California,  Oe^n,  and  Wa^ington  has 
declined  17  percent  between  1977  and 
1989  (Page  et  al.  1991).  Declines  in  the 
breeditrg  population  have  been 
specifically  documented  in  Oregcoi  end 
California.  Breeding  season  surveys  of 
the  Oregon  coast  from  1978  to  1992 
show  th^  the  number  of  aduh  snowy 
plovers  has  declined  siraificantly  at  an 
average  annual  rate  of  about  5  percent 
(calculated  from  Oregon  Department  of 
Fish  and  Wildlife  data).  The  number  of 
adults  has  declined  from  a  high  of  139 
adults  in  1981  to  a  low  of  30  adults  in 
1992  (Oregon  Department  of  Fish  and 
Wildlife  1990,  Charles  Bruce,  pers. 
comm.,  1991,  Randy  Fisher.  O^on 
Department  of  Fish  and  Wildlife,  in  Htt., 
1992).  If  the  current  trend  continues, 
breeding  snowy  plovers  could  disappear 
from  coastal  Ore^n  by  1999.  In  1981, 
the  coastal  California  breeding 
populaticoi  of  snowy  plovers  was 
estimated  to  be  1,565  adults  (Page  and 
Stenzel  1981).  In  1989,  surveys  revealed 
1,386  plovers  (Page  et  al.  1991),  an  11 
percent  decline  in  the  breeding 
population.  The  population  drcline  in 
California  may  be  greater  than 
indicated:  the  1989  survey  results  are 
considered  more  reliable  than  the  earlier 
estimates,  which  may  have 
underestimated  the  overall  population 
size  (Gary  PaM,  pers.  comm.,  1991). 

Although  mere  are  no  historic  data  for 
Washington,  it  is  doubtful  that  the 
snowy  plover  breeding  population  in 
Washington  was  ever  very  large  (Brittell 
et  al.  1976).  However,  loss  of  nesting 
sites  in  this  State  probably  has  resulted 
in  a  reduction  in  overall  population 
size.  In  recent  years,  fewer  than  30  birds 
have  nested  on  the  southern  coast  of 


Washington  Oames  Atkinson,  pers. 
comm.,  1990;  Eric  Cummins,  pers. 
comm.,  1991).  In  1991,  there  was  only 
one  sua:e8sful  brood  detected  in  the 
State  (Tom  Juelson,  Washington 
Department  of  Wildlife,  in  iitt.,  1992). 

Survey  data  also  indicate  a  decline  in 
wintering  snovry  plovers,  particularly  in 
southern  California.  The  number  of 
snowy  plovers  observed  during 
Christmas  Bird  Counts  from  1962  to 
1984  significantly  decreased  in  southern 
California  despite  an  increase  in 
observer  partidpation  in  the  counts 
(Page  et  of.  1966).  This  observed  decline 
was  not  accompanied  by  a  significant 
loss  of  wintering  habitat  over  the  same 
time  period  (Page  et  al.  1986). 

The  most  important  form  of  habitat 
loss  to  coastal  breeding  snowy  plovers 
has  been  encroachment  of  European 
beachgrass  {Ammophila  arenaria).  This 
non-native  plant  was  introduced  to  the 
west  coast  around  1898  to  stabilize 
dunes  (Wiedemaim  1967).  Since  then  it 
has  spread  up  and  down  the  coast  and 
now  is  found  from  British  Columbia  to 
southern  California  (Ventura  County). 
European  beachgrass  is  currently  a 
major  dune  plant  at  about  50  percent  of 
California  breeding  sites  and  all  of  those 
in  Oregon  and  Wa^ington  (J.P.  Myers, 
National  Audubon  Sodety,  in  litt., 
1988).  Stabilizing  sand  dunes  with 
European  beach^ass  has  reduced  the 
amount  of  unvegetated  area  above  the 
tideline,  decreased  the  width  of  the 
beach,  and  iiuseased  its  slope.  These 
changes  have  reduced  the  amount  of 
potential  snowy  plover  nesting  habitat 
on  many  beadtes  and  may  hamper 
brood  movements.  The  beachgrass 
community  also  provides  habitat  for 
snowy  plover  predators  whidi 
historically  would  have  been  largely 
precluded  by  the  lack  of  cover  in  the 
dune  community.  In  addition,  the 
presence  of  bearmgrass  may  adversely 
affed  plover  food  supplies.  The 
abimdance  and  diversity  of  sand  dune 
arthropods  are  markedly  depressed  in 
areas  aorainated  by  Exuopean 
beachgrass  (Slobodchikoff  and  Doyen 
1977). 

Urban  development  also  has 
contributed  simificantly  to  the  loss  of 
snowy  plovOT  breeding  sites.  The 
construction  of  residential  and 
industrial  developments,  and 
recreational  fecilities,  including 
placement  of  access  roads,  parking  lots, 
summer  homes,  and  supportive 
services,  have  permanently  eliminated 
valuable  nesting  habitat  on  beaches  in 
southern  Washington  (Brittell  et  of. 
1976),  Oregrm  (Oregon  Department  of 
Fish  and  Wildlife  1990),  and  California 
(Page  and  Stenzel  1961).  Snowy  plover 
use  of  man-made  habitat,  such  as  salt 


evaporators  and  dredged  spoil  sites,  f 

apparently  has  not  comparted  for  loss  ^ 
or  degradation  of  habitat  in  other  areas  ^ 
(Page  and  Stenzel  1961).  I 

Swd  mining  operations  at  numerous  I 
locations  in  Calirarnia  also  may  be  i 

eliminating  potential  niowy  plovOT  | 

habitat  by  interrupting  buildup  of  the  I 

sand  profile  (David  Dixon,  in  litt.,  1991).  x 
Stabilizatirm  efforts  also  may  interrupt  ^ 
dris  process,  resulting  in  beadr  erosion 
and  loss  of  plover  nesting  habitat. 

In  the  habitat  remaining  for  mowy  ; 
plover  nesting,  human  activity  (e.g.,  i 

walking,  (ogging,  rurming  pets, 
horseback  riding,  off-road  vehicle  use, 
and  beach  rakir^  is  a  key  factor  in  the  i 
ongoing  decline  in  snowy  plover  coastal  i 
br^ing  sites  and  lueeding  populations 
in  Califrania,  Oregon,  and  Washington. 
Snowy  plovers  also  are  sul^ected  to 
similar  high  levels  of  human  i 

disturbance  at  nesting  sites  in  Baja  i 

California,  Mexico  (Barbara  Mass^, 
Proesteros,  pars,  comm.,  1990;  Daniel 
Anderson,  University  of  California, 

Davis,  pers.  comm.,  1990).  With  81  I 

percent  of  the  Oregon  snowy  plover 
population  supported  at  three  of  six  j 

remaining  nesting  sites  and  78  percent  i 
of  the  California  population  breeding  in 
eight  areas,  loss  of  just  a  few  of  these 
sites  could  dramatically  reduce  the 
coastal  plover  population. 

In  all  of  Los  Angeles  County  and  parts 
of  Orange  County,  California,  entire 
beaches  are  raked  on  a  daily  to  weekly 
basis  to  remove  trash  and  tidal  debris. 

Even  if  human  activity  was  low  on  these 
beadles,  grooming  activities  completely 
preclude  the  possibility  of  successful 
nesting  attempts  (Stenzel  et  al.  1981). 

Plover  food  availability  on  raked 
beaches  also  may  be  depressed  for  both 
breeding  and  wintering  birds,  because 
surf-cast  kelp  and  assodated 
invertebrates  are  removed  and  the  upper 
centimeter  of  the  sand  substrate  is 
disturbed  (J.P.  Myers,  in  litt.,  1988). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  EdacationQl 
Purposes 

Egg  collecting  has  been  observed  at 
several  California  nesting  colonies 
(Stenzel  et  al.  1981,  Wardner  et  al. 

1986).  The  significance  of  this  factor  on 
nesting  success  is  unknown. 

C.  Disease  or  Predation 

Western  snowy  plover  eggs,  chides, 
and  adults  are  taken  by  a  variety  of 
avian  and  mammalian  predators.  These 
losses,  particularly  to  avian  predators, 
are  exacerbated  by  human  disturbances. 

Of  the  many  predators,  American  crows 
(Corvus  brachyHiynchos),  ravens  (C. 
corax),  and  red  fox  [Vulpes  vulpes)  have 
had  a  significantly  adverse  efied  on 
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reproductive  success  at  several  colony 
sites.  Because  crows  and  ravens,  in 
particular,  thrive  in  urban/agricultural 
areas,  present  day  coastal  populations  of 
these  species  are  probably  greater  than 
historic  populations.  Accumulations  of 
trash  at  beaches  attracts  these  as  well  as 
other  predators,  including  striped 
skunks  [Mephitis  mephitis),  gulls  [Lams 
sp.).  and  raccoons  [F^ocyon  lotor)  (Stem 
et  al.  1990b,  Hogan  1991).  At  nesting 
sites  on  the  Oregon  coast,  nest  losses  of 
up  to  68  percent  have  been  attributed  to 
crows  and  ravens  (Wilson- Jacobs  and 
Meslow  1984,  Stem  et  al.  1991b). 

Ravens  were  also  signiHcant  predators 
at  a  Point  Reyes  breeding  site, 
destroying  67  to  69  percent  of  the 
clutches  in  1988  to  1989  (Page  1988, 
1990).  In  recent  years,  concern  has 
increased  regarding  loss  of  snowy 
plover  nests  to  the  introduced  eastern 
red  fox.  The  fox  apparently  now  occurs 
throughout  a  signiflcant  portion  of 
coastal  California,  including  the 
Monterey  Bay  area  (John  and  Jane 
Warriner,  point  Reyes  Bird  Observatory, 
in  litt.,  1989),  San  Francisco  Bay  (Leora 
Feeney,  Biological  Field  Services,  pers. 
comm.,  1991),  Orange  County,  (Gary 
Page,  in  litt.,  1988),  and  Ventura,  Los 
Angeles,  and  Santa  Barbara  Counties 
(Ronald  Jurek,  California  Department  of 
Fish  and  Game,  pers.  comm,,  1992).  At 
the  Marina  breeding  site  in  Monterey 
Bay,  red  fox  destroyed  45  percent  of  the 
nests  in  1988  (Page  1988).  This  predator 
was  also  the  likely  cause  of  nest  failures 
at  least  three  other  breeding  sites  in 
Monterey  Bay  in  1989  to  1990  (Page 
1990).  In  the  Salinas  River  area,  the 
number  of  chicks  fledged  between  1984 
and  1989  was  reduced  by  75  percent  as 
red  fox  expanded  into  the  area  (John 
and  Jane  Warriner,  in  litt,,  1989). 

Although  predation  represents  an 
important  mortality  factor  at  several 
colony  sites,  the  signiHcance  of 
predation  on  the  overall  coastal 
population  of  the  snowy  plover  is 
unknown.  Nevertheless,  this  factor 
remains  an  issue  of  concern, 
particularly  as  it  relates  to  the  non¬ 
native  red  fox,  which  represents  a 
severe  and  spreading  threat  to  nesting 
snowy  plovers. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  western  snowy  plover  is 
protected  by  the  Federal  Migratory  Bird 
Treaty  Act  (16  U.S.C.  703  et  seq.)  and 
by  State  law  as  a  nongame  species.  The 
plover’s  breeding  habitat,  however, 
receives  only  limited  protection  from 
these  laws;  e.g..  Migratory  Bird  Treaty 
Act  prohibition  against  t^ing  “nests.” 
16  U.S.C  703. 


In  the  State  of  Washington,  the 
western  snowy  plover  was  listed  as  an 
endangered  species  in  1981  by  the 
Wildlife  Commission.  This  designation, 
however,  does  not  provide  for 
consultation  between  the  Department  of 
Wildlife  and  other  State  agencies 
regarding  impacts  of  proposed  projects 
on  the  snowy  plover.  Preparation  of  a 
recovery  plan  for  the  snowy  plover  is 
required  by  1995  under  State  law.  A 
recovery  plan  for  the  snowy  plover, 
however,  has  not  yet  been  developed. 
There  are  also  no  penalties  imposed 
under  Washington  law  for  take  of 
endangered  species  habitat.  At  the 
Damon  Point  site,  the  Department  of 
Wildlife  has  entered  into  an  agreement 
with  other  agencies  to  provide  some 
protection  for  nesting  plovers. 

In  Oregon,  the  plover  was  listed  as  a 
threatened  species  in  1975.  The  Oregon 
Threatened  and  Endangered  Species  Act 
of  1987  requires  other  State  agencies  to 
consult  with  the  Department  of  Fish  and 
Wildlife.  The  State  Act,  however,  does 
not  provide  adequate  protection  for 
either  the  birds  or  their  habitat.  A 
management  and  recovery  plan  for  the 
snowy  plover  in  Oregon  is  currently 
being  developed  (Or^on  Department  of 
Fish  and  Wildlife  1990,  Martin  Nugent, 
Oregon  Department  of  Fish  and 
Wildlife,  pers.  comm.,  1992).  Although 
protective  measures  are  being 
implemented  on  an  experimental  basis 
at  some  nesting  sites  (Charles  Bruce, 
ers.  comm.,  1990)  and  many  beaches 
ave  been  closed  to  vehicles,  a 
comprehensive  conservation  program 
has  yet  to  be  implemented  in  this  State. 
At  Coos  Bay.  an  estuary  management 
Ian  requires  no  net  loss  of  plover 
abitat  in  conjunction  with  industrial 
development  of  the  North  Spit.  In  1993, 
the  Oregon  Fish  and  Wildlife 
Commission  will  consider  upgrading 
the  snowy  plover  to  endangered  status. 

In  California,  where  the  majority  of 
nesting  occurs,  the  snowy  plover  is 
classified  as  a  “Species  of  Special 
Concern”  (Remsen  1978).  This 
designation  provides  no  special,  legally 
mandated  protection.  Vehicle  closures 
have  been  effective  in  protecting  nesting 
snowy  plovers  on  some  State  beaches 
(W.  David  Shuford,  Point  Reyes  Bird 
Observatory,  in  litt.,  1989,  Henry  R. 
Agonia,  California  Elepartment  of  Parks 
and  Recreation,  in  litt.,  1991),  but  have 
been  ineffective  at  other  beaches 
because  of  a  lack  of  enforcement  (P. 
Persons,  in  litt.,  1992).  Aside  from  the 
Migratory  Bird  Treaty  Act,  snowy 
plovers  have  no  protection  status  in 
Mexico. 

Section  404  of  the  Clean  Water  Act 
and  section  10  of  the  Rivers  and  Harbors 
Act  are  the  primary  Federal  laws  that 


could  provide  some  protection  of 
nesting  and  wintering  habitat  of  the 
western  snowy  plover  that  is 
determined  by  tne  U.S.  Army  Corps  of 
Engineers  (Corps)  to  be  wetlands  or 
historic  navigable  waters  of  the  United 
States.  These  laws,  however,  would 
apply  to  only  a  small  fraction  of  the 
nesting  and  wintering  areas  of  the 
western  snowy  plover  on  the  Pacifrc 
coast. 

In  1985,  the  Nongame  Program  of  the 
Service  prepared  management 
guidelines  for  the  western  snowy  plover 
(Fish  and  Wildlife  Service  1985),  which 
included  strategies  to  reduce  human 
disturbance  at  nesting  sites,  and  prevent 
structural  alternation  of  breeding 
habitat.  Some  management  actions  have 
been  carried  out  since  publication  of  the 
guidelines,  but  major  strategies  have  yet 
to  be  implemented. 

E.  Other  Natural  or  Man-made  Factors 
Affecting  its  Continued  Existence 

Human  activity,  as  mentioned 
previously,  is  a  key  factor  in  the  ongoing 
decline  in  snowy  plover  coastal 
breeding  sites  and  breeding  populations. 
The  nesting  season  of  the  western 
snowy  plover  (mid-March  to  mid- 
September)  coincides  with  the  season  of 
greatest  human  use  on  beaches  of  the 
west  coast  (Memorial  Day  through  Labor 
Day).  Human  activities  of  particular 
detriment  to  nesting  snowy  plovers 
include  unintentional  disturoance  and 
trampling  of  eggs  and  chicks  by  people 
(Stenzel  et  al.  1981,  Warriner  et  al. 

1986,  P.  Persons,  in  litt.,  1992);  off-road 
vehicle  use  (Widrig  1980,  Stenzel  et  al. 
1981,  Anthony  1985,  Warriner  et  al. 
1986,  Page  1988,  Philip  Persons,  in  litt., 
1992);  horse-back  riding  (Woolington 
1985,  Page  1988,  Philip  Persons,  in  litt., 
1992);  and  beach  raking  (Stenzel  et  al. 
1981).  Page  et  al.  (1977)  found  that 
snowy  plovers  were  disturbed  more 
than  twice  as  often  by  such  human 
activities  than  all  other  natural  causes 
combined. 

Intensive  beach  use  by  humans  results 
in  abandonment  of  nesting  sites  or 
reductions  in  nesting  density  or  nesting 
success.  In  southern  California  where 
human  activity  on  beaches  is  extensive, 
plover  nesting  is  restricted  to  managed 
preserves.  The  reduction  in  the  number 
of  nesting  plovers  at  South  Beach  on  the 
Oregon  coast  may  have  been  related  to 
opening  of  a  new  State  park  adjacent  to 
the  beach  (Wilson  1980L  Nipomo  Dunes 
beach  in  southern  California,  which 
receives  high  hiunan  use,  including 
significant  ofi-road  vehicle  activity, 
supported  one-fifth  the  density  of  plover 
nests  as  occurred  at  Point  Purisima 
beach,  within  Vandenberg  Air  Force 
Base  (closed  to  public  use)  (Stenzel  et 
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al.  1981).  This  relaticHiship  held  true 
even  though  nesting  haNtat  at  Nipomo 
Dunes  was  of  higher  quality  than  that  at 
Point  Purisima.  Hatching  success  was 
found  to  be  much  lower  on  Zmudowski 
State  Beach  in  Monterey  County, 
California,  than  on  an  undisturbed  salt 
pan  just  1  kilometer  (km)  away 
(Warriners,  unpubl.  data  in  Page  and 
Stenzel  1981). 

In  the  few  instances  where  human 
intrusion  into  snowy  plover  nesting 
areas  has  been  precluded  either  through 
area  closures  or  by  natural  events, 
nesting  success  has  improved.  The 
average  number  of  young  fledglings  per 
nesting  pair  increased  from  0.75  to  2.00 
after  the  nesting  site  at  Leadbetter  Point. 
Washington,  was  closed  to  human 
activities  (Saul  1982).  Similariy,  vehicle 
closure  on  a  portion  of  Pismo  ^ach, 
California,  1^  to  an  eight-fold  increase 
in  the  nesting  plov^  population  (W. 
David  Shufoni.  Point  Reyes  Bird 
Observatory,  in  litt.,  1989).  Fledgling 
success  increased  16  percent  at  Moss 
Landing  Beadi,  California,  after  beach 
access  was  virtually  eliminated  by  the 
1989  earthquake  (Page  1990). 

When  beach  visitors  travel  through 
plover  nesting  areas,  plovers  flush 
repeatedly.  Incubating  plovers  at  Point 
Reyes  left  their  nests  in  response  to 
human  activity  65  to  78  pe^nt  of  the 
time  when  disturbances  occurred  within 
100  meters  (m)  or  less  of  nests  (Page  et 
al.  1977).  D^  intimidated  plovers  even 
more,  with  pfovers  flushing  more 
frequently  and  remaining  off  their  nests 
signiflcantly  longer  when  disturbed  by 
people  with  dogs  versus  people  without 
dMS  (Page  et  al.  1977). 

Frolonged  absences  from  the  nest  and 
the  subsequent  longer  incubation  period 
increase  the  likelihood  of  nest  failures 
by  prolonging  exposure  of  eggs  and 
nesting  birds  to  predators  (Page  et  al. 
1983)  and  other  detrimental  factors. 
Human  disturbance  also  may  increase 
exposure  of  eggs  or  chicks  to  inclement 
weather.  In  an  attempt  to  avoid 
intruders,  adult  snowy  plovers  have 
been  observed  leaving  chicks  wet  and 
unattended  in  the  rain  (Wilson  1980) 
and  allowing  wind  blown  sand  to  bury 
their  eggs  (Charles  Bruce,  pen.  comm., 

1991) .  I^(Higed  absences  from  the  nest 
on  sunny  days  may  result  in  overheating 
of  the  eggs. 

Researchera  also  have  frequently 
observed  chicks  running  Icmg  distances 
along  beaches  as  they  were 
unintentionally  “heided**  by  people 
using  the  beach  (Philip  Persons,  in  litt., 

1992) .  High  levels  of  human  disturbance 
may  increase  chick  mortality  by  altering 
chick  behavior.  Frequently  ^sturbed 
piping  plover  chicks  fad  less  often  and 
at  a  r^uced  rate  (Fleming  et  al.  1988). 


Fewer  diicks  survived  to  17  days  in 
areas  heavily  disturbed  by  humans. 

In  addition  to  indirect  effects,  direct 
losses  of  chicks  and  adults  also  result 
form  human  activities.  In  the  Monterey 
Bay  area,  two  makes  were  found  run 
over  on  Aeir  nests  (J.P.  Myers,  in  litt.. 
1988).  Qiicks  and  adults  are  particularlv 
vulnerable  because  of  their  habit  of 
crouching  in  depressions,  such  as  lire 
tracks  or  footprints.  Vehicle  liei.ks  have 
been  noted  in  nesting  areas  al  a  number 
of  beaches,  including  Demon  Point 
(Anthony  1985)  and  Leadbetter  point 
(Widrig  1980)  in  Washington;  New 
River  (Wickham  1981)  and  Coos  Bay 
(Oregon  Department  of  Fish  and 
Wildlife  199C)  in  Oregon;  and  Pom' 
Reyes  (Page  1988),  the  Pajaro  River 
mouth  (Warriner  et  al.  1986),  Morro  Ba 
and  Calendar-Mussel  Rock  Dunes 
(Philip  Persons,  in  litt.,  1992)  in 
California.  The  Mexican  govemmen* 
reported  observing  all  terrain  vehicle 
tracks  in  15  of  28  breeding  sites  in  Baja 
California,  Mexico  (Dra.  Grociela  De  La 
Graza  Garcia,  in  litt.,  1992).  On  military 
bases,  such  as  Camp  Pendleton  in 
California,  plovers  are  directly  and 
indirectly  aflected  by  military  training 
exercises  on  the  beach  (Loren  Hays.  U.S 
Fish  and  Wildlife  Service,  pers.  comm., 
1991). 

Because  the  majority  of  snowy  plover 
nesting  sites  occur  in  unstable  sandy 
substrates,  nest  losses  caused  by 
weather-related  natural  phenomena 
commmily  occur.  Events  such  as 
extreme  high  tides  (Wilson  1980, 

Stenzel  et  1981,  Warriner  et  al.  1986, 
Page  1988),  river  flooding  (Stenzel  et  al. 
1981),  and  heavy  rain  (Wilson  1980, 
Warriner  et  al  1986,  Page  1988)  have 
been  reported  to  destroy  or  wash  away 
individual  nests  as  virell  as  entire  colony 
sites.  Wind  driven  sand  contributes  to 
nest  failure  by  burying  eggs  (Wilson 
1980,  Stenzel  et  al.  1981,  Warriner  et  al. 
1986).  The  percentage  of  total  nest 
losses  attributed  to  weather-related 
phenomenon  has  varied  horn  15  to  38 
percent  (Wilson  1980,  Warriner  et  al 
1986,  Page  1988).  Although  natural 
phenomena  contribute  significantly  to 
nest  failures  at  some  plover  breeding 
sites,  the  significance  of  this  factor  on 
the  overall  coastal  breeding  population 
is  unknown. 

Artificial  measures  have  been  taken  at 
several  nesting  sites  to  improve  snowy 
plover  nesting  success.  In  1991,  the 
California  Department  of  Paries  and 
Recreation  and  the  Service  conducted 
plover  nest  enclosure  studies  on 
National  Wildlife  Refuge  and  State 
property  in  the  Monterey  area.  Hatching 
success  of  plover  nests  in  enclosures 
was  81  percent  as  compared  to  28 
percent  for  unprotected  nests.  (Richard 


G.  Rayburn,  California  Department  of 
Parks  and  Recreation,  in  litt.,  1992, 
Elaine  Harding-Smith,  U.S.  Fish  and  . 
Wildlife  Service,  pers.  comm.,  1992). 

Use  of  nest  enclosures  at  Coos  Bay 
North  Spit  resulted  in  up  to  88  percent 
nesting  success,  compaim  to  as  low  as 
9  percent  success  for  unprotected  nests 
(Stern  et  al.  1991b,  Randy  Fisher,  in  litt., 
1992). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  fac^  by  the 
Pacific  coast  population  of  the  western 
snowy  plover  in  determining  to  make 
this  final  rule.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  the  Pacific 
coast  population  of  the  western  snowy 
plover  (Charadrius  alexandrinus 
nivosus)  as  threatened.  This  population 
of  the  western  snowy  plover  is 
threatened  by  loss  and  modification  of 
nesting  habitat  resulting  from 
encroachment  of  European  beachgrass, 
extensive  human  recreational  use  of 
nesting  areas,  and  human  development 
of  the  coast.  Predation,  which  is  often 
exacerbated  by  human  disturbance. 
Doses  a  significant  threat  to  a  number  of 
nesting  colonies.  Although  only  two 
western  snowy  plover  nesting  sites 
remain  in  Wa^ington,  and  population 
declines  in  Oregon  have  been  dramatic 
in  recent  years,  the  Service  has  decided 
to  list  the  Pacific  coast  population  of  the 
western  snowy  plover  as  threatened. 
This  decision  is  based  on  the  fact  that 
the  center  of  the  breeding  range  of  this 
population  is  in  California  where 
numbers  of  breeding  birds  are  greater 
and  have  not  declined  as  dramatically. 
However,  numerous  unchecked  threats 
and  an  ongoing,  rangewide  population 
decline  indicate  that  the  coastal 
population  of  the  western  snowy  plover 
is  likely  to  become  endangered  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range.  Critical 
habitat  is  not  determinable  at  this  time 
for  reasons  discussed  in  the  “Critical 
Habitat"  section  of  this  rule. 


Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat 
concurrently  with  determining  a  species 
to  be  endangered  or  threatened.  The 
Service  finds  that  critical  habitat  is  not 
presently  determinable  for  the  Pacific 
coast  population  of  the  western  snowy 
plover.  The  Service’s  regulations  (50 
CFR  424.12(aK2))  state  ^at  critical 
habitat  is  not  determinable  if 
information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking  or  if  the  biological 
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needs  of  the  species  are  not  sufficiently 
known  to  permit  identifif»tion  of  an 
area  of  critical  habitat.  Critical  habitat  is 
dehned  as  “specific  areas  within  the 
geographical  area  currently  occupied  by 
a  species  *  *  *  on  which  are  found 
those  physical  or  biological  features 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection*  *  *”  (50  CFR  424.02(d)). 

When  prompt  listing  of  a  species  is 
essential  to  its  conservation,  but 
sufficient  information  to  perform 
required  analyses  of  the  impacts  of  the 
critical  habitat  designation  is  lacking, 
the  Service  may  go  forward  with  a  final 
listing  decision  without  designating 
critical  habitat.  In  the  case  of  the  snowy 
plover,  nesting  birds  (especially  in 
Oregon  and  Washington)  need 
immediate  protection  from  take.  A 
critical  habitat  determination,  to  the 
maximum  extent  prudent,  must  then  be 
completed  not  later  than  2  years  from 
publication  of  the  proposed  rule.  The 
Service  is  continuing  to  gather 
information  to  be  used  in  these 
analyses. 

The  Service  has  received  additional 
information  specific  to  potential  areas  of 
snowy  plover  critical  habitat.  A  study 
by  Stem  et  al.  (1990b)  indicates  that 
plover  broods  at  several  Oregon  sites 
remain  relatively  close  to  nesting  areas. 
Additional  information  is  being  sought 
from  snowy  plover  experts,  particularly 
in  California,  where  many  of  the  colony 
sites  have  not  been  studied  as 
extensively. 

The  relative  importance  of  specific 
wintering  habitat  sites  to  maintenance 
of  the  coastal  population  of  the 
subspecies  also  may  represent  an 
additional  consideration. 

In  addition,  to  analyze  the  economic 
impacts  of  a  critical  habitat  designation, 
the  Service  must  obtain  information 
about  the  costs  of  such  a  designation 
over  and  above  the  costs  associated  with 
listing.  The  Service  must  have 
information  on  the  possible  increased 
costs  associated  with  restrictions  of 
public  access  to  specific  nesting  or 
wintering  areas,  and  associated 
secondary  effects  on  recreational 
concessionaires,  commercial  fisheries, 
and  industrial  and  residential 
development.  Such  information  will  be 
gathered  by  coordinating  with  the 
appropriate  agencies  and  individuals. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 


against  certain  activities.  Reo^ition 
throi^  listing  encoiuages  and  results 
in  conservation  actions  oy  Federal, 

State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Sp^es 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codifi^  at  SO  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agencies  that  may  be  involved 
as  a  result  of  this  listing  are  the  Service, 
Bureau  of  Land  Management,  National 
Park  Service,  U.S.  Forest  Service. 
Federal  Aviation  Administration,  and 
the  Departments  of  the  Army  (including 
the  Corps  of  Engineers  (Corps)),  Navy, 
and  Air  Force.  In  California, 
approximately  34  percent  of  the 
breeding  plover  population  occurs  on 
Federal  lands  (J.P.  Myers,  in  litt.,  1988). 
At  least  50  percent  of  breeding  habitat 
is  under  Federal  agency  jurisdiction  in 
Oregon  (J.P.  Myers,  in  litt.,  1988).  In 
Washington,  the  breeding  site  at 
Leadbetter  Point  is  within  a  National 
Wildlife  Refuge. 

On  most  Federal  land  containing 
active  breeding  sites,  few  measures  have 
been  implemented  specifically  to 
protect  snowy  plovers.  In  a  few  areas  in 
California,  including  the  Marine  Corps 
Base  at  Camp  Pendleton,  plovers  have 
benefitted  somewhat  from  protective 
measures  taken  for  the  endangered 
California  least  tern  (Sterna  antiJJarum 
brownii).  At  Vandenberg  Air  Force  Base 
in  southern  California,  beaches  are 
closed  to  all  foot  and  vehicular  traffic 
during  the  California  least  tern  nesting 
season  (Donna  Brewer,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.,  1991). 
Dogs  and  cattle  have  been  restricted 
from  some  beaches  at  Point  Reyes 
National  Seashore  (Gary  Page.  pers. 
comm.,  1991),  and  some  beaches  on 
Federal  land  in  Oregon  have  been 


closed  to  vehicles  to  protect  plovers  and 
other  wildlife  (CharlM  Bruce,  pers. 
comm.,  1991).  Leadbetter  Point  in 
Washington  (Fi^  and  Wildlife  Service), 
a  5-acre  spoil  disposal  site  in  Coos  Bay 
(Bureau  of  Land  Management),  and  a  25- 
acre  spoil  disposal  site  in  Coos  Bay 
(Corps  of  Engineers)  are  the  only  nesting 
sites  where  human  access  is  restricted 
specifically  for  plover  nesting.  At  the 
Siuslaw  National  Forest,  the  Forest 
Service  has  established  Forest-wide 
standards  and  guidelines  for  the  snowy 
plover.  These  guidelines  include  area 
closures  throu^  signing,  public 
education,  prombitions  against  loss  or 
degradation  of  habitat,  provisions  for 
habitat  enhanc«nent,  and  monitoring. 
Most  other  nesting  areas  on  Federal 
land,  with  the  exception  of  military 
bases,  have  unrestricted  hmnan  access 
all  year.  In  Oregon,  the  Corps  of 
Engineers  is  proi>osing  two  projects  to 
create  or  improve  plover  nesting  habitat 
using  dredged  spoils.  Access 
improvements  for  recreational  purposes 
are  ongoing  at  several  beaches  on 
Federal  land.  At  Coos  Bay,  Oregon, 
where  the  largest  coastal  Oregon  plover 
colony  occins,  several  recreational 
facilities,  including  off-road  vehicle 
access  and  campgrounds  are  proposed 
on  Bureau  of  Land  Management  land 
(Bureau  of  Land  Management  1989). 

The  Bureau  of  Land  Management  at 
Coos  Bay  also  is  considering  a  proposed 
land  exchange  that  would  involve 
moving  a  snowy  plover  nesting  site  to 
a  new  location  created  with  dredged 
spoils. 

Because  human  disturbance  is  a 
primary  factor  affecting  snowy  plover 
reproductive  success,  any  of  the  above 
mentioned  Federal  agencies  would  be 
required  to  consult  with  the  Service  if 
any  action  they  fund,  authorize,  or  carry 
out  may  affect  the  coastal  population  of 
the  western  snowy  plover. 

As  discussed  alrave,  some  western 
snowy  plover  nesting  and  wintering 
habitat  may  be  regulated  by  the  Corps  of 
Engineers  imder  section  10  of  the  Rivers 
and  Harbors  Act  and  section  404  of  the 
Clean  Water  Act.  If  a  proposed  project 
may  affect  the  western  snowy  plover, 
the  Corps  would  be  required  to  consult 
with  the  Service  under  section  7  of  the 
Act. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.31  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife  not  covert  by  a  special  rule 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill.  trap,  capture,  collect, 
or  attempt  any  such  conduct),  import  or 
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export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  bmn 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  amncies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Reflations  governing  permits  are  at  50 
CFR  17.32.  Such  permits  are  available 
for  scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  For 
threatened  species,  there  are  also 
permits  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act. 

The  Service  will  review  the  Pacific 
coast  population  of  the  western  snowy 
plover  to  determine  whether  it  should 
be  placed  upon  the  Annex  of  the 
Convention  on  Nature  Protection  and 
Wildlife  Preservation  in  the  Western 
Hemisphere,  which  is  implemented 


through  section  8(A)(e)  of  the  Act,  and 
whether  it  should  be  considered  for 
other  appropriate  international 
agreements. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

References  Qted 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  horn 
the  Field  Supervisor,  Sacramento  Field 
Ofiice,  U.S.  Fish  and  Wildlife  Service, 
2800  Cottage  Way,  Room  E-1803, 
Sacramento,  California  95825-1846. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  emd 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
Birds,  to  the  List  of  Endangered  and 
Threatened  Wildlife; 

§17.11  Endangered  and  threatened 
wildlife 

***** 

(h)*  *  * 


Species 

Common  name  Scientilic  name 


Historic  range 


Vertebrate  population 
where  erxian^red  or  Status 
threatened 


When  Criticai  Special 

listed  habitat  rules 


BIROS 


Plover,  Western  srK)wy 


Charadrius 

nivosus. 


alexandrinus  U.SA  (CA,  OR.  WA,  NV, 
AZ.  UT,  CO.  NM,  TX. 
OK.  KS);  Mexico. 


U.S.A.  (CA  OR.  WA);  T 
Mexico  (BC)  (Within  SO 
miles  of  the  Pacific 
coast). 


493  NA  NA 


Dated:  February  26, 1993. 

Richard  N.  Smith, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

|FR  Doc.  93-5086  Filed  3-4-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  302  and  355 
[FRL-4601-71 

Administrative  Reporting  Exemptions 
for  Certain  Radionuclide  Releases 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACIION:  Proposed  rule;  re-opening  of 
comment  period. 

SUMMARY:  On  November  30. 1992  (57  FR 
56726),  the  U.S.  Environmental 
Protection  Agency  (EPA)  proposed  to 
establish  certain  administrative 
exemptions  from  the  notification 
requirements  imder  section  103  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  and  section 
304  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act,  also 
known  as  title  m  of  the  Superfund 
Amendments  and  Reauthorization  Act. 

A  correction  to  the  proposed  rule  (58  FR 
6056),  was  publish^  on  January  25, 
1993.  EPA  requested  that  public 
comments  on  the  Notice  of  Proposed 
Rulemaking  (NPRM)  be  submitted  by 
January  29, 1993.  The  Agency  received 
two  written  requests  for  extension  of  the 
comment  period  dated  January  26, 1993, 
and  a  third  request  for  extension  of  the 
comment  period  dated  January  27. 1993. 
The  purpose  of  today’s  action  is  to  re¬ 
open  the  public  comment  period  to 
allow  the  public  greater  opportunity  to 
evaluate  the  issues  raised  by  the 
November  30, 1992,  NPRM. 

DATES:  Comments  on  the  November  30, 
1992,  NPRM  must  be  received  on  or 
before  May  4, 1993. 


ADDRESSES:  Comments:  Comments 
should  be  submitted  in  triplicate  to 
Emergency  Response  Division. 

Attention:  Superfund  Docket  Clerk, 
Docket  Number  102R(5-RN-1, 
Superfund  Docket  Room  M2427,  U.S. 
Environmental  Protection  Agency,  Mail 
Code  OS-245. 401  M  Street,  SW.. 
Washington.  DC  20460. 

Docket:  Copies  of  materials  relevant  to 
the  November  30, 1992,  NPRM  are 
contained  in  room  M2427  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460 
(Docket  Number  102R^RN-1).  'The 
docket  is  available  for  inspection 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Appointments  to 
review  the  docket  can  be  made  by 
calling  202/260-3046.  The  public  may 
copy  up  to  266  pages  from  any 
regulatory  docket  at  no  cost.  For  267 
pages  or  more,  the  first  100  copies  are 
free  and  additional  copies  cost  $.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gerain  H.  Perry,  Response  Regulations 
Development  Section,  Emergency 
Response  Division  (5202G).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
or  the  RCRA/Superfund  Hotline  at  800/ 
424-9346  (in  the  Washington,  DC 
metropolitan  area,  contact  703/412- 
9810).  The  Telecommunications  Device 
for  the  Deaf  (TDD)  Hotline  number  is 
800/553-7672  (in  the  Washington,  DC 
metropolitan  area,  contact  703/486- 
3323). 

SUPPLEMENTARY  INFORMATION:  The 
administrative  reporting  exemptions 
proposed  to  be  granted  in  the  November 
30, 1992  NPRM  were  for:  Releases  of 
naturally  occurring  radionuclides  from 


large  generally  tmdistuibed  land 
holdings,  such  as  golf  courses  and 
parks:  releases  of  radionuclides 
naturally  occurring  firom  the  disturbance 
of  large  areas  of  land  for  purposes  other 
than  mining,  such  as  farming  or 
building  construction;  releases  of 
radionuclides  from  the  dumping  of  coal 
and  coal  ash  at  utility  and  industrial 
facilities  with  coal-fired  boilers;  and 
radionuclide  releases  to  all  media  from 
coal  and  coal  ash  piles  at  utility  and 
industrial  facilities  with  coal-fired 
boilers. 

EPA  had  originally  granted  these 
administrative  reporting  exemptions  in 
a  final  rule  on  May  24, 1989  (54  FR 
22524)  because  EPA  believed  that 
reporting  of  radionuclide  releases  from 
these  four  source  categories  would  serve 
no  useful  purpose.  Subsequent  to 
promulgation  of  that  final  rule,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  held  in  The 
Fertilizer  Institute  v.  United  States 
Environmental  Protection  Agency  (935 
F.2d  1303  (DC  Cir.  1991))  that  the 
administrative  reporting  exemptions 
were  not  properly  promulgated  because 
they  were  issued  without  sufficient 
notice  and  opportunity  for  public 
comment.  The  Court,  however,  allowed 
the  exemptions  to  remain  in  place  while 
EPA  provides  the  public  with  notice  of. 
and  the  opportunity  to  comment  on,  the 
exemptions. 

Walter  W.  Kovalick,  Jr., 

Acting  Assistant  Surgeon  General,  USPHS, 
Acting  Assistant  Administrator. 

(FR  Doc.  93-5130  Piled  3-4-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parte  3730, 3820, 3830,  and 
3850 

[WO-66CM191-02-24 1A] 

RIN1004-AC07 

Rental  Feea,  Mining  Claim 
Recordation,  and  Aaeeeament  Work 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  pro^sions  of  the  Interior 
Department  and  Related  Agencies 
Appropriations  Act  of  1993  (the  Act) 
that  require  an  annual  rental  fee  of  $100 
for  each  mining  claim  and  site  located 
and  held  imder  the  General  Mining  Law 
of  1872  primarily  for  fiscal  years  1993 
and  1994.  The  proposed  rule  would 
establish  the  proc^ures  for  paying  and 
administering  the  required  aimual  rental 
fee,  put  into  regulation  the  statute's 
mandatory  payment  deadlines  and  the 
law's  mandatory  penalty  of  statutory 
abandonment  of  tne  mining  claim  or  site 
for  failure  to  pay  the  rental  fee  on  time, 
amend  the  recording  regulations  and 
assessment  work  relations  to  conform 
to  the  requirements  of  the  Act,  and 
establish  procedures  for  obtaining  the 
small  miner  exemptim.  The  proposed 
rule  would  also  make  minor  tec^ical 
amendments  to  existing  regulatory 
language  to  clarify  procure  and  to 
implement  further  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended  (FLPMA). 

DATES:  Comments  should  be  submitted 
by  April  19, 1993.  Comments  received 
or  postmarked  after  this  date  may  not  be 
considered  in  the  decision  making 
process  on  the  issuance  of  the  final  rule. 
ADDRESSES:  Comments  should  be 
submitted  to:  Director  (140),  Bureau  of 
Land  Management,  room  5555,  Main 
Interior  Building,  1849  C  Street,  NW., 
Washington,  DC  20240.  Comments  will 
be  available  for  public  review  in  room 
5555  of  the  above  address  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.), 
Monday  through  Friday. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Roger  Haskins,  (702)  785-6576,  or  Frank 
Bruno,  (202)  208-4147. 

SUPPLEMENTARY  INFORMATION:  The 
Interior  Department  and  Related 
Agencies  Appropriations  Act  of  1993, 
Public  Law  102-381  of  October  5, 1992, 
106  Stat.  1374, 1378-79  (the  Act), 
established  a  mandatory  annual  rental 
fee  of  $100  for  fiscal  years  1993  and 
1994  for  each  mining  claim  and  site 


located  and  held  under  the  General 
Mining  Law  of  1872.  Beginning  on 
October  5, 1992,  the  Act,  with  cwtain 
exceptions,  suspended  the  requirements 
of  section  314,  paragraphs  (a)  and  (c),  of 
FLPMA.  (43  U.S.C  1744  (a)  and  (c)),  for 
the  annu^  filing  of  an  affidavit  of  ld>or 
or  a  notice  of  intent  to  hold,  and 
suspended  the  annual  assessment  wori: 
requirement  of  the  General  Mining  Law 
of  1872  (30  U.S.C  28-28e).  Hie 
Department  is  guided  in  tliis  rule  by  the 
language  of  the  Act  as  well  as  its 
legislative  history,  which  defines  the 
intent  of  Congress  in  passing  this 
Isolation. 

Hie  Bureau  of  Land  Management 
(BLM)  proposes  to  amend  the 
regulations  at  43  CFR  parts  3730, 3820, 
3833,  and  3850  to  implemmit  the 
mining  rental  fee  requirements  of  the 
Act,  which  contains  the  following 
provisions: 

1.  An  wnual  rental  fee  of  $100  is 
required,  with  certain  exceptions,  for 
each  mining  claim  or  site  located  and 
held  under  the  General  Mining  Law  of 
1872,  as  amended  (30  U.S.C.  22-54). 

2.  The  rental  fee  is  in  lieu  of  and 
replaces  the  assessment  work 
requirement  of  the  General  Mining  Law 
(30  U.S.C  28-28e). 

3.  The  filing  requirements  of  section 
314(a)  of  FLPMA  are  suspended  for  the 
period  affected  by  the  Act  unless  the 
claimant  qualifies  for  an  exemption. 

4.  That  portion  of  section  314(c)  of 
FLPMA,  which  makes  failure  to  file  an 
affidavit  of  labor  ot  a  notice  of  intent  to 
hold  a  statutory  abandonment  of  the 
mining  claim,  is  suspended  from 
October  5, 1992,  and  so  long  thereafter 
as  the  relevant  provisions  of  the  Act  of 
October  5, 1992,  are  in  effect,  unless  the 
claimant  qualifies  for  a  small  miner 
exemption  from  paying  rent  in  lieu  of 
the  affidavit  requirement. 

5.  Unless  the  claimant  qualifies  for  an 
exemption,  failure  to  pay  the  required 
rental  fee  by  the  statutory  deadline  in 
the  Act  constitutes  a  statutory 
abandonment  of  the  mining  daim  or  site 
and  it  shall  be  void. 

6.  The  assessment  years  described  in 
the  Act  refer  to  the  assessment  years 
that  begin  on  September  1, 1992,  and 
September  1. 1993. 

7.  For  each  mining  claim  and  site 
located  on  or  before  October  5, 1992,  a 
$100.00  rental  fee  is  required  to  be  paid 
by  August  31, 1993,  for  the  assessment 
year  beginning  on  Septembw  1. 1992; 
and  a  second  $100.00  rental  fee  is 
required  to  be  paid  by  August  31, 1993, 
for  the  assessment  year  b^inning  on 
September  1, 1993. 

The  language  of  the  rental  fee 
provisions  in  the  Appropriations  Act  is 
ambiguous  concerning  the  rental  fee 


requirements  for  daimanu  who 
completed  their  assessment  work 
between  September  1, 1992,  and 
October  4, 1992,  for  the  assessment  year 
beginning  September  1, 1992.  It  is  not 
dear  on  the  fece  of  the  statute  whether 
or  nor  such  claimants  should  be 
required  to  pay  the  rental  fee. 
Consequently,  this  rule  proposes  two 
alternatives,  labeled  Alternative  One 
and  Alternative  Two.  The  alternatives 
are  outlined  below,  along  with  the 
reasoning  favoring  each  alternative.  The 
regulatory  language  also  sets  forth  the 
two  alternatives,  i^blic  comments  are 
solidted  on  the  merits  of  the  two 
alternatives.  The  final  rule  will  reflect 
the  decision  made  by  the  Department  of 
the  Interior  after  thorough  review  of 
presentations  made  in  the  public 
comments. 

The  first  alternative  (Alternative  One) 
would  require  these  claimants  to  pay 
the  rental  fee  for  the  assessment  year 
beginning  September  1, 1992,  on  or 
before  August  31, 1993,  unless  they 
qualify  for  a  small  miner  exemption.  A 
niunber  of  argiunents  favor  this 
alternative.  First,  the  Act  of  Odober  5, 

1992,  does  not  contain  an  exemption 
provision  for  these  claimants.  Though 
earlier  versions  of  the  bill  contained 
one,  it  was  removed  before  enactment. 
Second,  the  language  of  the  Ad  states 
that  the  rental  fee  is  in  lieu  of 
assessment  work  “for  the  assessment 
year  ending  at  noon  on  September  1. 

1993. "  106  Stat.  1378.  The  assessment 
year  referred  to  began  on  September  1, 

1992.  Therefore,  arguably,  the  rental  fee 
requirement  is  in  lieu  of  assessment 
work  that  W6ts  conduded  or  will  be 
conduded  during  the  period  beginning 
on  September  1, 1992,  and  ending  on 
September  1, 1993.  Third,  the  fee  is  in 
lieu  of  filings  required  by  FLPMA  that 
could  not  be  filed  for  the  assessment 
year  beginning  on  September  1, 1992, 
imtil  the  period  nmning  from  January  1, 

1993,  to  December  30, 1993.  As  a  result, 
it  was  impossible  for  any  claimants  to 
file  the  FLPMA  filing  before  the 
enactment  of  the  Ad.  No  claimants, 
therefore,  have  fully  completed  both 
requirements  that  the  rental  fee  is 
intended  to  replace.  Fourth,  despite  the 
portion  of  the  assessment  year  that 
elapsed  before  the  eflective  date  of  the 
Ad,  the  rental  fee  requirement  can  be 
seen  as  essentially  prospective  in  nature 
because  the  fee  is  not  due  until  the 
future  date  of  August  31, 1993.  Under 
such  a  reading,  although  the  fee  may  be 
an  additional  requirement  for  some 
claimants,  it  is  nevertheless  due 
prospectively.  Last,  the  legislative 
history  of  the  statute  only  shows  an 
express  congressional  intent  to  allow  an 
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exemption  from  the  rental  fee 
requirement  for  qtialified  small  miners. 
135  CongrRec.  S15840  (daily  ed. 
Septeml^  30. 1992)  and  135  Cong.  Rec. 
S15970  (daily  ed.  Ortober  1, 1992). 

The  second  alternative  (Alternative 
Two)  is  to  exempt  these  claimants  from 
the  requirement  to  pay  the  rental  fee 
and  provide  for  a  means  of  certifying 
that  the  assessment  work  was  completed 
during  the  period  between  September  1, 
1992,  and  October  4. 1992.  The 
ambiguity  of  the  statute  provides  a 
number  of  arguments  in  fevor  of  this 
option  as  well.  First,  because  the  statute 
was  not  effective  until  October  5. 1992, 
and  those  claimants  who  completed  the 
assessment  work  in  this  hiatus  period 
were  complying  with  the  Mining  Law 
requirements  in  place  at  the  time,  the 
application  of  the  rental  fee  requirement 
to  these  claimants  could  be  viewed  as  a 
retroactive  application  of  the  statutory 
requirement.  If  this  would  be  a 
retroactive  application,  the  courts  have 
disfavored  retroactivity  in  the  law. 
Second,  from  the  language  of  the  statute, 
the  rental  fee  is  intended  to  be  "in  lieu 
of’  the  6kssessment  work  requirements  of 
the  Mining  Law  and  the  filing 
requirement  of  FLPMA.  It  follows  that  if 
the  assessment  work  has  already  been 
completed,  arguably,  the  rental  fee 
cannot  be  charged  in  lieu  of  the 
assessment  work.  Third,  such  claimants, 
if  required  to  pay  the  fee.  are,  arguably, 
being  penalized  for  having  complied 
with  the  assessment  work  requirement 
early  in  the  assessment  year.  As  a  matter 
of  equity,  these  claimants  should  not  be 
required  to  pay  an  additional 
expenditure  for  a  fee  that  is  intended  to 
replace  the  already-completed 
assessment  work.  Last,  in  the  legislative 
history  as  it  refers  to  deferment  of 
assessment  work.  Senator  Stevens  stated 
that  clmmants  who  are  not  required  to 
do  the  assessment  work  need  not  pay 
the  rental  fee.  The  reverse  may  also  be 
true;  that  claimants  who  have  already 
completed  the  assessment  work  need 
not  pay  the  rental  fee. 

8.  For  mining  claims  and  sites  located 
on  or  after  October  6, 1992,  and  on  or 
before  September  30, 1994,  the  rental 
fee  for  the  year  of  location  is  paid  at  the 
time  of  recording.  For  claims  located  on 
or  after  October  6. 1992,  and  on  or 
before  December  31, 1992,  the  rental  fee 
paid  at  the  time  of  recording  does  not 
eliminate  the  requirement  under 
FLPMA  to  file  a  notice  of  intent  to  hold 
on  or  before  December  30, 1993.  For 
claims  located  on  or  after  September  1, 
1993,  and  on  or  before  December  31, 
1993,  the  rental  fee  paid  at  the  time  of 
recording  does  not  eliminate  the 
requirement  imder  FLPMA  to  file  a 


notice  of  intent  to  hold  on  or  before 
December  30, 1994. 

9.  For  mining  claims  and  sites  located 
on  or  after  October  6, 1992,  and  on  or 
before  August  31, 1993,  the  rental  fee  for 
the  assessment  year  beginning  on 
September  1, 1993,  is  required  to  be 
paid  on  or  before  August  31, 1993. 

10.  Several  exemptions  are  allowed: 

(a)  Claimants  (hereinafter  called  small 
miners)  holding  10  or  fewer  claims  (lode 
or  placer,  not  i^ll  or  timnel  sites)  on 
Federal  land,  and  who  have  10  acres  or 
less  of  unreclaimed  land  from  mining  or 
exploration  operations,  and  are 
currently  imder  a  valid  Notice  or  Plan 
of  Operations  and  are  producing 
minerals  or  actively  exploring  for 
minerals,  may,  in  lieu  of  paying  the 
rental  fee,  do  the  assessment  work  and 
record  it  as  in  the  past  xmder  43  CFR 
3833.2  by  December  30th  (1993  and 
1994).  In  such  cases  a  certified 
statement  of  exemption  is  required  to  be 
filed  by  August  31, 1993,  for  each  year 
an  exemption  is  claimed. 

(b)  Claimants  currently  granted  a 
deferment  of  assessment  work  need  not 
pay  the  rental  fee  while  the  deferment 
is  in  effect.  Claimants  with  claims/sites 
located  on  lands  within  the  National 
Park  System,  who  have  been  issued  a 
notice  of  taking,  have  had  a  plan  of 
operations  denied,  or  are  litigating  for 
compensation  for  claims/sites  taken  in 
the  Federal  Courts,  are  not  subject  to  the 
rental  provisions. 

(c)  Claimants  who  have  been  issued  a 
mineral  entry  final  certificate  for  a 
mineral  patent  application  are  not 
subject  to  the  rental  fee  for  claims  or 
sites  within  the  final  certificate,  unless 
the  certificate  is  canceled. 

(d)  Oil  shale  claims  are  not  subject  to 
the  $100  rental  fee.  Instead,  a  $550  fee 
is  due  per  oil  shale  claim  pursuant  to 
section  2511(e)(2)  of  the  ^ergy  Policy 
Act  of  1992  (Energy  Policy  Act),  Public 
Law  102-486, 106  Stat.  2776. 

11.  The  Deramber  30. 1992,  annual 
filing  for  the  1992  calendar  year  (1991- 
1992  assessment  year)  is  still  required. 

The  detailed  requirements  of  (he  Act 
are  further  explained  below  in  this 
preamble,  section  by  section. 

Section  3730.0-9  Information 
collection 

This  new  section  would  be  added  to 
conform  to  the  requirements  of  the 
Paperwoik  Reduction  Act  (44  U.S.C 
3501  et  seq.).  The  section  discloses  to 
the  public  the  current  estimated  burden 
hours  needed  to  comply  with  the 
information  collection  requirements  in 
this  rule,  why  the  information  is  being 
collected,  and  what  the  information  will 
be  used  for  by  the  BLM. 


Subpart  3734 — Location  and 
Assessment  Work 

Section  3734. 1  Owner  of  claim  to  file 
notice  of  location 

Existing  paragraph  (a)  would  be 
amended  to  provide  that  mining  claims, 
mill  sites,  or  tunnel  sites  located  in 
powersite  withdrawals  are  required  to 
be  recorded  and  fees  are  required  to  be 
paid  vmder  43  CFR  subpart  3833, 
pursuant  to  Section  314  of  FLPMA  and 
the  Acts  of  August  11, 1955,  and 
October  5, 1992. 

Existing  paragraph  3734.1(d)  would 
be  removed  because  it  is  no  longer 
applicable.  Its  filing  requirements  have 
bMn  superseded  by  se<^on  314  of 
FLPMA  and  the  implementing 
reflation  at  43  CFR  subpart  3833. 

Paragraph  3734.1(c)  would  be  revised 
to  advise  the  owner  of  a  mining  claim 
located  in  a  powersite  withdrawal  of  the 
new  requirements  of  the  Act  and  to  refer 
to  43  CFR  subpart  3833  for  further 
requirements. 

Subpart  3821 — O  and  C  Lands 

Section  3821 .2  Requirements  for  Filing 
Notices  of  Locations  of  Claims: 
Descriptions 

Existing  paragraph  (a)  has  recordation 
and  assessment  work  provisions 
applicable  to  certain  timber  lands  in 
northern  California  and  Oregon  under 
the  Act  of  April  8. 1948  (62  Stat  162). 
The  section  would  be  revised  to  reflect 
that  mining  claims,  mill  sites,  or  tunnel 
sites  locat^  on  O  and  C  lands  are 
required  to  be  recorded  and  fees  paid 
pursuant  to  the  requirements  in  Section 
314  of  FLPMA  and  the  requirements  of 
the  Acts  of  April  8, 1948,  and  October 
5, 1992,  whi(±  are  implemented  in  43 
QR  subpart  3833. 

Existing  §  3821.2  (b),  (c),  and  (d)  are 
removed  because  they  are  no  longer 
necessary.  Their  reqi^ments  have 
been  replaced  by  section  314  of  FLPMA 
and  43  CFR  subpart  3833. 

Existing  §  3821.3  would  be  amended 
to  reflect  the  requirements  of  the  Act. 
which  are  implemented  in  43  CFR 
Subpart  3833. 

PART  3830— LOCATION  OF  MINING 
CLAIMS 

Subpart  3833 — Recordation  (^Mining 
Qaims,  Mill  Sites,  and  Tunnel  Sites 
and  Pajrment  of  Service  Charges; 
Payment  of  Rental  Fees 

Section  3833.0-1  Purpose 

This  section  would  be  amended  bv 
redesignating  existing  paragraphs  (c) 
and  (d)  as  (d)  and  (e),  respectively,  and 
adding  a  new  paragraph  (c)  to  include 
the  requirement  to  pay  an  annual  rental 
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fee  in  the  same  office  where  the  kxxtioo 
certificate  is  rectmled.  Indraeodent 
recording  requirements  under  State  law 
are  not  anscted  by  die  Act  of  October  S. 
1992. 

Section  3833.0-3  Authority 

Existing  S3833.0-3(a)  would  be 
amended  to  consolidate  the  existing 
section’s  references  to  the  perfimnance 
of  assessment  work  and  the  filing  of  an 
affidavit  of  labor  at  a  notice  of  intent  to 
hold. 

Existing  §  3833.0-3(b)  would  be 
amended  to  add  43  U.S.C  1212  and 
1457  to  the  authorities  listed.  Section 
1457  recites  the  specific  responsibilities 
and  authorities  of  the  Seciehny  of  the 
Interior,  encompassing  public  lands  and 
mines.  Section  1212  makes  it  a  crime  to 
file  false  at  fictitious  documents  with 
the  Secretary. 

A  new  paragraph  (e)  would  be  added 
for  the  Act  of  Octobm  5, 1992,  to 
include  the  requiremrat  to  pay  an 
annual  rental  state  the  general  terms 
of  the  Act.  and  recite  the  Act’s  penalty 
for  failiue  to  pay  the  rental  fee.  It  would 
also  direct  the  claimant  to  §  $  3833.1-5, 
3833.1-6,  and  3833.1-7  of  the 
regulations,  where  the  requirements  and 
exemptions  of  the  Act  are  enumerated 
by  this  rule. 

A  new  paragraph  (f)  would  be  added 
to  recognize  the  $550  annual  fee 
requirement  for  oil  shale  claims  of  the 
Energy  Policy  Act,  notwithstanding  any 
other  provisions  of  law,  including  the 
Act  of  October  5, 1992. 

Section  3833.0-5  Definitions 

This  section  would  be  amended  by 
revising  existing  paragraph  (a)  to 
distinguish  FLPMA  from  the  Act  of 
October  5, 1992. 

Paragraph  (m)  would  be  amended  to 
change  the  grace  period  for  annual 
assessment  filings.  The  grace  period  for 
receiving  mailed  filings,  if  po^maiked 
on  time,  would  be  changed  CrtHn  20  to 
15  calendar  days.  This  time  change  is 
proposed  because  BLM  has  observed 
that  since  1983,  when  the  postmark 
provision  was  first  adopted  in  the 
regulations,  all  mailings  arrived  within 
12  to  14  days  of  postmarking,  even 
during  holiday  seasons. 

Paragraph  (o)  would  be  amended  to 
define  the  filing  years  for  purposes  of 
complying  with  the  Ac:t  of  October  5, 
1992,  and  section  314  of  FLPMA. 

Paragraph  (p)  would  be  amended  to 
state  that  amended  location  certificates 
cannot  be  iised  to  effect  a  change  in 
ownership  interest  to  a  mining  claim  or 
site.  A  change  in  ownership  interest  is 
required  to  be  filed  pursuant  to  §  3833.3. 
Se^ion  314  of  FLP)^  requires  the 
claimant/owner  of  a  mining  claim  or 


site  to  maintain  a  record  of  cxinent 
ownership  interests  urith  the  BLM, 
pursuant  to  FLPMA. 

A  new  paragraph  (t)  would  be  added 
to  define  the  rental  fee  and  its  basic 
statutory  provisions. 

A  new  paragraph  (u)  would  be  added 
to  define  "smdl  miner”  for  purposes  of 
qualifying  for  an  exemption  from 
payment  of  the  rental  me,  in  exchange 
tor  performing  assessment  woric  and 
annual  filings. 

A  new  paragraph  (v)  would  be  added 
to  define  the  term  "non-refundable”  as 
it  applies  to  fees. 

Section  3833.0-0  Information 
Collection 

This  section  has  been  added  to  inform 
the  public  that  the  requirements  of  the 
Information  Collection  statute  (44  U.S.C. 
3501  et  seq.)  have  been  complied  with 
and  approved  by  the  Office  of 
Management  and  Budget  (0MB).  The 
section  also  includes  the  BLM’s  latest 
estimate  of  the  burden  hours  imposed 
by  the  information  collection 
requirements  in  this  rule,  and  lists  the 
address  and  agency  where  the  public 
may  send  comments  or  suggestions 
concerning  the  burden  hours  imposed 
by  this  subpart  of  the  regulations. 

Section  3833.1-1  Recordation  of 
Mining  Claims,  Mill  Sites,  and  Tunnel 
Sites  Located  on  or  After  October  21, 
1976 

Paragraph  (a)  would  be  amended  by 
replacing  the  word  “Aci”  with  the 
acronym  "FIPMA”  in  order  to  avoid 

Eotential  confusion  as  to  whicdi  Act  is 
Bing  cited  in  the  regulation.  FLPMA  or 
the  Act  of  October  5, 1992. 

Section  3833.1-3  Service  Charges  and 
Rental  Fees 

The  section  title  would  be  amended  to 
reflect  the  consolidation  of  payment  of 
rental  fees  and  service  charges. 

Existing  section  (a)  would  be 
amended  to  consolidate  rental  fee  and 
service  ciiarge  remittances  into  one 
category  as  to  acxeptable  methods  of 
payment,  including  the  acxeptance  of 
currently  valid  credit  cards.  The  BLM 
cnirrently  accepts  Master  Card  and  Visa. 
Other  credit  cards  will  be  acceptable  in 
the  near  future.  New  paragraph  (b) 
would  make  unintentional  failure  to  pay 
service  fees  (recording  fee,  transfer  fee. 
or  amendment  fee)  fully  at  the  time  of 
submission  a  cnirable  defec:t.  and 
complete  failure  to  pay  rental  fees  a 
noncurable  defect.  Claimants  who  make 
filings  with  insufficient  service  fees  will 
be  allowed  30  days  from  receipt  of  a 
deficdenc:y  notice  to  make  the  proper 
filing.  However,  the  Ac:t  of  Octobw  5, 
1992,  requires  that  the  rental  fee  for 


cdaims  or  sites  Icxeted  cm  or  after 
Octc^ber  6, 1992,  be  paid  at  the  time  of 
recordation.  Failure  to  pay  the  rmtal  fee 
within  the  90-day  racording  period 
provided  for  in  eedtiaa  314(b)  of  FLPMA 
and  43  CFR  3833.1,  statutorily  results  in 
the  cdaim  or  site  becoming  abmdoned 
and  void. 

Section  3833.1-4  Service  Charges 

This  section  would  be  revised  to 
detail  the  service  charges  that  apply. 

Section  3833.1-5  Rental  Fees 

This  sec^tion  would  be  added  to 
explain  the  requirements  and  filing 
deadlines  relating  to  the  date  of  locaticm 
of  a  mining  claim  or  site  and  payment 
of  the  rental  fee  payable  cmder  the  Act 
of  October  5, 1992.  This  secrtion  would 
also  explain  the  requirements  under  the 
Ac:t  as  applied  to  claimants  who 
cx>mpleted  the  assessment  work  between 
September  1, 1992,  and  October  4, 1992, 
for  the  assessment  year  beginning  on 
September  1, 1992,  which  reflects 
Alternative  One  as  described  earlier. 
Finally,  this  section  would  recx)gnize 
the  impact  of  section  2511  of  the  Energy 
Policy  Act.  which  establishes  separate 
and  clistinct  fee  requirements  for  oil 
shale  claims. 

Section  3833.1-5  Rental  Fee 
Exemption  Qualifications 

This  new  section  would  be  added  to 
explain  the  conditions  a  small  miner  is 
required  to  meet  for  performing 
assessment  work  in  lieu  of  payment  of 
the  rental  fee.  This  secrtion  would  also 
explain  the  reciuirements  under  the  Ac:t 
as  applied  to  claimants  who  completed 
the  assessment  work  between 
September  1, 1992,  and  October  4, 1992, 
for  the  assessment  year  beginning  on 
September  1, 1992,  whicdi  reflec:ts 
Alternative  Two  as  described  earlier. 

Section  3833.1-7  Filing 
Requirements — Rental  Fee  Exemption 

This  new  section  would  set  forth  the 
documentation  required  to  be  filed  wdth 
the  BLM  State  Office  by  December  30th 
of  1993  and  1994  and  August  31. 1993, 
to  justify  the  exemption  sought  and 
allow  BLM  to  permit  the  exemption  for 
the  conditions  docmnented.  This 
section  would  explain  the  effect  of 
deferment  of  assessment  work  on  the 
rental  fee  requirement.  The  section 
would  explain  the  effect  on  the  rental 
fee  requirement  of  exemption  from 
assessment  work  for  claimants  who 
have  received  the  first  half  of  the 
mineral  entry  final  certificate.  It  would 
also  explain  the  dociunentation  required 
to  be  filed  in  order  to  obtain  an 
exemption  firom  the  rental  fee 
requiremmt  for  having  finished  the 
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assessment  work  between  September  1. 
1992.  and  Octdier  4, 1992,  ftv  the 
assessment  year  beginning  on 
September  1, 1992,  which  reflects 
Alternative  Two  as  described  earher. 

Section  3S33.2-1  National  Park 
System  lands,  and  Section  3833.2-2 
Other  Federal  lands 

These  sections  would  be  amended  to 
include  a  reference  to  the  Act 

Section  3833.2-^3  Consistency  between 
the  Federal  Land  Policy  and 
Management  Act,  the  General  Awning 
Law  of  May  10, 1872,  and  the  Act  of 
October  5, 1992 

A  new  paragraph  (d)  would  be  added 
to  explain  the  requirements  for 
performing  assessment  work,  and  the 
FIPMA  annual  filings,  for  assessment 
year  1995. 

Section  3833.2-6  When  Evidence  or 
Notice  is  Not  Required 

Existing  §  3833.2-6  would  become 
paragraph  (f)  of  §  3833.1-7  and  be 
amend^  to  reflect  that  the  rental  fee 
need  not  be  paid  for  mining  claims  and 
sites  contained  within  a  mineral  patent 
application  when  the  BLM  has  issued 
the  first  half  of  the  mineral  entry  final 
certificate.  This  would  then  relieve  the 
applicant  of  any  further  liability  to 
perform  assessment  work  under  the 
General  Mining  Law  of  1872.  It  also 
would  provide  that  if  a  mineral  entry 
final  certificate  is  canceled,  in  whole  or 
in  part,  the  rental  fee  would  be  payable 
in  the  assessment  year  that  the 
cancellation  became  elective,  for  those 
claims  or  sites  covered  by  the 
cancellation. 

Section  3833.3  Notice  of  Transfer  of 
Interest 

Existing  section  (a)(2)  would  be 
amended  to  clarify  tito  type  and  natiue 
of  documentaticm  requi^  to  effect  a 
transfer  of  intwest  or  ownership  in  a 
mining  clcdra  or  site  under  section  314 
ofFLPMA. 

Section  3833.4  Failure  to  File 

Paragraph  (a)  would  be  divided  into 
subpara^ephs  (a)(1)  and  (a)(2).  New 
paragraph  (aKl)  wo^  explain  that  the 
failure  to  fiile  a  pre-Act  FLPMA  annual 
filing  for  calendar  year  1992  is  still  a 
fatal  defect  and  vmds  the  mining  daim. 
It  also  would  state  that  aftw  October  5, 
1992,  the  provisions  of  §  3833.2  (and 
therefore  section  314(a)  of  FLPMA)  do 
not  apply  to  the  filing  deadlines 
pertaining  to  assessment  years  1993  and 
1994,  except  far  those  claimants  able  to 
claim  an  exemption  under  $$  3833.1-6 
and  3833.1-7. 


New  paragraph  (a)(2),  pursuant  to  the 
Act,  would  designate  several  defects 
that  would  void  the  mining  daim  or 
site:  feihue  to  recosd  a  new  daim 
within  90  da]^  of  its  location  (existing 
FLPMA  reouirement,  or  60  days  if 
located  un^  section  3734  or  3621  of 
title  43);  failure  to  submit  the  required 
rental  fee  during  the  90  day  recording 
period  imder  secticm  314(b)  ofFLPMA 
(as  required  by  the  Act  of  October  5, 
1992);  or  feilure  to  file  the  certified 
statements  fm  an  exemption  by  At^st 
31, 1993. 

Paragraph  (h)  wmild  be  amended  by 
including  the  feilure  to  file  a  transfer  of 
interest  at  filing  an  incomplete  certified 
statement  of  exemption  as  a  curable 
defect 

Section  3833.5  Effect  of  Recording  and 
Filing 

Paragraph  (b)  would  be  revised  to 
clarify  the  relationship  between  the 
recording  and  filing  requirements  of 
subpart  3833  and  other  existing  laws 
and  regulations,  both  State  and  Federal. 

Paragraph  (d)  would  be  amended  by 
removing  the  requirement  for  searching 
for  claimant  ownership  reccnds  outside 
of  BLM’s  recordaticn  foes  in  each  State 
Office  for  mineral  contest  actions.  The 
claimant  is  required  by  section  314  of 
FLPMA  and  43  CFR  3833.3  to  record  his 
ownership  interest  vrith  BLM  for  all 
mining  claims  and  sites  recorded  vdth 
BLM.  Failure  to  file  a  transfer  of  interest 
would  result  in  the  BLM  giving  formal 
notice  and  l^al  service  only  upon  those 
owners  shown  in  our  records.  The  BLM 
will  no  longer  do  courthouse  searches 
for  possfole  owmers  not  of  record  with 
the  agency  before  serving  a  contest 
complaint  or  formal  notice  of  a 
proposed  legal  action  ccmcmning  the 
claims/sites  recorded  with  BLM.  This 
change  would  implement  the  ruling  of 
the  United  States  Tenth  Qicuit  Court  of 
Appeals  in  Topaz  Beryllium  Co.  v. 
United  States,  649  F.2d  775, 778-779 
(10th  Circuit,  1979),  regarding  the 
FLIMA  filing  requiremmits. 

PART  3850-ASSESSMENT  WONK 

Section  3851.0-1  Purpose 

This  new  section  would  be  added  for 
information  purposes. 

Section  3851.0-9  Information 
Collection 

This  section  would  be  added  to 
inform  the  public  that  the  requirements 
of  the  Paperwork  Reduction  Act  (44 
U.S.C  3501  et  seq.)  have  been  complied 
with  and  approved  by  the  Office  of 
Management  and  Budget  (0MB).  The 
section  would  also  include  the  BLM's 
latest  estimate  of  the  burden  hours 
imposed  hy  the  information  collection 


requirements  in  diis  rule,  and  list  flie 
address  and  agency  where  the  public 
may  send  comments  or  suggestions 
concerning  the  burden  hour  estimate. 

Section  3851.1  Assessment  Work 

Ihis  section  would  be  amended  to 
consohdate  the  requiremmits  of  the 
Genera)  Mining  Law  of  1872,  as 
ammded,  as  to  the  conditions  under 
which  assessment  work  is  reouired  to  be 
parformed.  This  sectitm  was  last  revised 
prior  to  World  War  11,  and  this  revision 
vHll  make  it  currmt  with  legislation  and 
fodkdal  decisions  that  have  occurred 
since  that  time. 

Section  3851.3  Effect  of  Failure  to 
Perform  Assessment  Work 

This  section  would  be  revised  to 
separate  and  itemize  the  assessment 
w^  requirements  of  the  General 
Mining  Law  of  1872,  as  amended,  and 
the  requirements  of  the  Act.  The 
itemization  is  deemed  neoesscary  to 
avoid  ccmfusion  on  the  part  of  the 
claimant  in  determining  %^ich 
requirements  apply  to  a  specific 
situation. 

Section  3851.4  Failure  of  a  Co-owner 
to  Contribute  to  Armual  Assessment 
Work 

This  section  would  be  amended  to 
add  failure  to  contribute  to  the  payment 
of  the  rental  fee  as  a  ground  for 
forfeiture  of  the  delinquent  co-owner’s 
legal  interest  in  the  mining  claim  or  site 
to  the  remaining  co-owners,  as  provided 
by  the  Act.  , 

Section  3851,5  Assessment  Work  or 
Rental  Fee  Not  Required  After  Issuance 
of  First  Half  of  Mineral  Entry  Final 
Certificate 

This  section  would  be  amended  to 
state  that,  pursuant  to  long-staiding 
Federal  judicial  rulings,  once  the  first 
half  of  the  mineral  entry  final  certificate 
has  been  issued  by  foe  BLM  for  mining 
claims  and  sites  in  a  mineral  patent 
application,  the  applicant  is  relieved  of 
any  further  requirement  to  perform 
assessment  work,  and  therefore  is  not 
required  to  pay  a  rental  fee  in  lieu 
thereof. 

Section  3852.1  Conditions  Under 
Which  Defemtent  May  Be  Granted 

This  section  would  be  amended  to 
state  the  ctmditions  under  which  a 
deferment  may  be  granted. 

The  principal  author  of  this  proposed 
rule  is  Roger  A.  Haskins,  Division  of 
Mineral  Resources,  Nevada  State  Office, 
with  assistance  from  Frank  Bruno, 
Division  of  Solid  Minerals,  and  from  the 
Division  (^Legislation  and  Regulatory 
Management,  BLM,  Washington  Office, 
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and  the  Office  of  the  Solicitor, 
Department  of  the  Interior. 

It  has  been  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
afiecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C  4332(2)(C))  is 
required.  The  BLM  has  determine  that 
this  rule  is  categorically  excluded  from 
further  environmental  review  piursuant 
to  516  Departmental  Manual,  chapter  2, 
appendix  1,  Item  1.10,  and  that  the  rule 
will  not  significantly  affect  the  10 
criteria  for  exceptions  listed  in  516  DM 
2,  appendix  2.  Pursuant  to  the  Council 
on  ^vironmental  Quality  regulations 
(40  CFR  1508.4)  and  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  “categorical 
exclusions’*  means  a  category  of  actions 
that  do  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

The  Department  of  the  Interior  has 
determine  that  this  document  is  not  a 
major  rule  under  Executive  Order 
12291.  A  major  rule  is  any  regulation 
that  is  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  It  is  likely  that  some 
percentage  of  mining  claims  will  be 
abandoned  because  of  the  rental  fee 
requirement,  but  it  is  very  difficult  to 
identify  a  number.  The  $100  rental  fee 
would  be  paid  on  top  of  expenditures 
for  mining  activity.  A  large  company 
with  the  capacity  to  pay  the  fee  may  be 
reluctant  to  do  so  if  it  holds  many 
speculative  claims.  Deciding  factors 
would  be  the  marginality  of  the 
operations  and  the  speculative  value  of 
the  claims.  Because  it  is  currently  very 
easy  to  hold  a  mining  claim  for 
speculative  purposes,  we  may  see 
claims  in  this  category  be  abwdoned, 
since  it  will  no  longer  be  as  attractive  to 
hold  them.  Claims  with  good 
production  or  exploration  prospects 
would  likely  be  held.  Dropping  the 
others  should  produce  little  negative 
economic  effect.  It  is  likely  that  the 


rental  fee  will  result  in  a  lower  level  of 
exploration  activity,  but  it  is  not  likely 
that  this  will  have  a  significant 
economic  effect,  because  the  fee  is 
nominal  for  a  claim  with  good 
exploration  prospects. 

^e  Department  also  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  fee  may  represent  an  economic 
consideration  for  a  small,  marginal 
operation  that  does  not  qualify  for  an 
exemption  under  the  rule.  However, 
most  small  operations  would  qualify.  A 
small  entity  ffiat  holds  a  valuable 
mining  claim  will  not  be  deterred  by  the 
annual  fee,  and  many  of  them  will 
qualify  for  an  exemption. 

As  reouired  by  Executive  Order 
12630,  the  Department  of  the  Interior 
has  determine  that  the  rule  would  not 
cause  a  taking  of  private  property.  The 
rule  will  have  no  effect  on  private 
properfy  rights. 

Tne  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  reflations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  ^ecutive  Order  12778. 

The  provisions  for  collection  of 
information  contained  at  43  CFR  parts 
3730,  3820,  3833  and  3850  have 
previoxisly  been  approved  by  the  Office 
of  Management  and  Budget  and 
assigned  clearance  numlwrs  1004-0114, 
1004-0025,  and  1004-0110. 

Public  reporting  for  this  collection  of 
information  is  estimated  to  average  8 
minutes  (0.125  hours)  per  response, 
including  time  for  gathering  and 
maintaining  the  data  needed,  and 
reviewing  and  completing  the  collection 
of  information.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden, 
should  be  sent  to  the  Division  of 
Information  Resources  Management, 
BLM  (783),  1849  C  Street  NW., 
Washington,  DC  20240;  and  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (100^ 
0114, 1004-0025,  or  1004-0110), 
Washington,  DC  20503. 

List  Subjects 
43  CFR  Part  3730 

Administrative  practice  and 
procedure.  Mines,  Public  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

43  CFR  Part  3820 

Mines,  Monuments  and  memorials, 
National  forests.  National  parks.  Public 


lands — mineral  resources,  Reporting 
and  recordkeeping  requirements.  Surety 
bonds.  Wilderness  areas. 

43  CFR  Part  3830 

Mineral  royalties.  Mines,  Public 
lands — ^mineral  resources.  Reporting 
and  recordkeeping  reqtiirements. 

43  CFR  Part  3850 

Mines,  Public  lands — mineral 
resources.  Assessment  work.  Reporting 
and  recordkeeping  requirements. 

Under  the  authority  of  the  Act  of 
October  5, 1992  (Pub.  L.  102-381, 106 
Stat.  1374, 1378-79);  the  Energy  Policy 
Act  of  1992  (Pub.  L.  102-486, 106  Stat. 
2776);  sections  441  and  2478  of  the 
Revised  Statutes,  as  amended,  (43 
U.S.C.  1457  and  1201);  Sections  2319, 
2322,  and  2324  of  the  Revised  Statutes, 
as  amended  (30  U.S.C.  22, 26,  and  28- 
28e),  and  section  310  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  as  amended  (43  U.S.C.  1740); 
parts  3730,  3820,  3830  and  3850, 

Groups  3700  and  3800,  subchapter  C, 
chapter  II  of  title  43  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

PART  3730— PUBLIC  LAW  359;  MINING 
IN  POWERSITE  WITHDRAWALS: 
GENERAL 

1.  The  authority  citation  for  part  3730 
is  added  to  read  as  follows: 

Authority:  69  Stat  681;  106  Stat.  1374, 
1378-79. 

Subpart  3730— Public  Law  359;  Mining 
In  Power  Site  Withdrawals:  General 

2.  Section  3730.0-9  is  added  to  read: 
13730.0-9  Information  collection. 

(a)  The  collections  of  information 
contained  in  subpart  3730  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0110.  The  information  will  be  used  to 
allow  the  authorized  officer  to 
determine  whether  a  mining  claimant  is 
qualified  to  hold  a  mining  claim  or  site 
for  the  exploration,  development,  and 
utilization  of  minerals  on  all  public 
lands  that  are  withdrawn  for  power 
development.  The  information  collected 
will  be  used  to  make  this  determination. 
A  response  is  required  to  obtain  a 
benefit  in  accordance  with  the  Act  of 
August  11, 1955  (Pub.  L.  84-359,  30 
U.S.C.  621-625),  section  314  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (43  U.S.C. 
1744),  and  the  Act  of  October  5, 1992 
(Pub.  L.  102-381, 106  Stat.  1374, 1378- 
79). 
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(b)  Pubiic  leporting  burden  for  diis 
infomation  is  estim^Bd  to  avnags  8 
minutes  per  response,  including  time 
for  reviewing  instructions,  seardiing 
existing  reconls,  gadiering  and 
maintaining  die  cm  coU^ed,  aid 
completing  and  reviewing  die 
infonnetioB  collected.  Send  comments 
regarding  dds  burdoa  estimate  or  any 
otha  Mpect  of  this  ooHection  of 
information,  inriwtfaig  suggetAiaa*  for 
reducing  the  burden;  to  the  Information 
Collection  Clearance  Officer  (^3), 
Bureau  of  Land  Management,  1848  C  St 
NW^  Washington,  DC  20240;  and  the 
Office  of  Managanent  and  Budget. 
Paperwoiic  Reduction  Project,  1004- 
0110,  Washington,  DC  20503. 

Subpart  8734  Location  end 
Aeeeeement  WoHc 

3.  Section  3734.1  is  amended  by 
removing  paragraph  {d)  and  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

18734.1  OwiMT  of  dabn  to  file  noflca  of 
locefiow  end  eeeeeement  work. 

(a)  The  owner  oi  any  unpataited 
mining  claim,  mill  site,  or  tunnel  site 


location  with  the  propa  office  of  the 
Bureau  of  Land  Management  pursuant 
to  §§  3833.1,  3833.4,  and  3833.5  of  this 
title,  exceot  that  the  notice  of  location 
shall  be  filed  within  60  days  of  the 
location  of  the  mining  claim,  mill  site, 
or  tunnel  site,  as  required  by  the  Act  of 
August  11, 1955.  The  notice  of  location 
shall  state  that  it  is  filed  pursuant  to 
Public  Law  84-359  (30  U.SXI  621-625). 
Failure  to  state  that  this  is  anotice  of 
location  for  a  placa  cJaim  will  delay 
implementation  of  the  procedures 
leading  to  permission  to  mine  the  placer 
claim  under  subpart  3736  of  this  title 
\mtil  the  authorized  officer  of  the 
Bureau  of  Land  Management  ascertains 
that  the  placer  daim  is  located  on  lands 
subject  to  the  Act 
*  *  *  •  • 

(c)  The  owner  of  any  impatented 
mining  claim,  mill  site,  or  timnel  site 
located  cm  land  described  in  secticm  2 


re(X)rd  annual  assessment  work  or  pay 
an  annual  rental  ise  ol  $14)0  per 
unpatented  mining  claim,  mill  site,  or 
tunnel  site  in  lieu  of  the  annual 
assessment  work,  pursuant  to  subpart 
3833  of  this  titla 

PART  382»-AflEAS  SU&IECT  TO 
SPECIAL  MNINQ  LAWS 

4.  The  authority  dtation  for  part  3820 
is  added  to  reed  as  follows: 

Attfiiority:  62  Stat.  162: 48  DLSC.  364a- 
364c:  16  t}.S.a  462a:  25  US.C.  461-479;  16 


U.S.C  2S1-2S&;  16  U.&C.  447:«)  SlaL  1617; 
16  U.S.C  450z;  SO  StaL  1827: 16  l).S.C  460y; 
42  U.S.C  4332: 30  U.SC  221aeq 

Subpart  3821— O  and  C  Lendt 

5.  Section  3821.2  is  revised  to  read  as 
follows: 

13821.2  Requiramsrtts  for  flHno  nofioee  of 
loceflefie  of  deliiie;  dsecripfiooe. 

An  owmr  of  a  mining  cdaim,  mill  site, 
or  tunnel  site  Icmated  prior  to  April  8, 
1948,  upon  O.  and  C  lands,  was 
required  to  file  for  record  with  the 
proper  office  of  the  Bureau  of  Land 
Management,  a  cc^y  of  the  notice  of 
such  locaticm  cm  or  before  October  5, 
1948.  For  all  mining  daims,  mill  sites, 
and  timnel  sites  located  on  O  and  C 
lands  cm  or  after  April  8, 1948,  the 
owner  shall  record  a  notice  of  locaticm 
with  the  proper  office  of  the  Bureau  of 
Land  Mmagmnent  pursuant  to  §§  3833.1 
and  3833.5  of  this  title,  except  that  the 
notice  of  lcx»ticm  diall  be  filed  within 
60  days  of  the  locaticm  of  the  mining 
daim,  mill  site,  or  tuimel  rite,  as 
recpii^  by  the  Ac:t  of  April  8, 1948  (62 
Stat.  162). 

6.  Secticm  3821.3  is  revised  to  read  as 
follows: 

13821.3  Recjulreinent  for  fliinq  statements 
of  eesesement  work. 

The  ovmer  of  an  unpatented  mining 
daim.  mill  site,  or  tunnel  site  kx:ated 
upcm  O  and  C  lands  shall  perform  and 
record  the  annual  assessment  work,  or 
pay  an  annual  rental  fee  of  $100  per 
unpatented  mining  daim,  mill  rite,  or 
tunnel  site  in  lieu  of  the  annual 
assessment  work,  pursuant  to  subpart 
3833  of  this  title. 

PART  3839-LOCATION  OF  MINING 
CLAIMS 

7.  The  authority  dtatkm  for  part  3830 
is  revised  to  read  as  follows: 

Authorily:  30  U.S.C  22.  secs.  2319  and 
2478  R.S..  as  amanded  (43  U.S.C  1201),  31 
U.SC.  9701, 16  U.SXI  1901, 1907;  43  U.8jC 
1734, 1740. 1744,  and  1782;  106  8taL  1374. 
1378-79. 

8.  Subpart  3833  is  amended  by 
revising  the  Subpait  beading  to  mad  as 
follows: 

Subpait  3833— <ReoofdatIon  of  Mining 
Claims,  MHI  Sites,  and  Tunnel  Sites 
and  Payment  of  Sarvica  Chargaa;  and 
Payment  of  Rental  Faaa 


(c)  The  payment  In  ffie  same  c^oe  of 
an  annual  rental  fee.  if  recpiifed,  for 
each  mining  claim,  mill  site,  or  tunnel 
site  held  by  the  daimant; 

•  •  •  •  • 

10.  Secrtion  3833.0-3  is  amended  by 
adding  after  *43  U.S.C.  2*  in  paragraph 
(b)  the  dtationa  *,  43  U.S.C.  1457,  and 
43  U.S.C.  1212,”;  by  revising  paragraph 
(ah  and  adkling  paragraphs  <e)  and  (f)  to 
reiid  as  follows: 

13831.0-3  AuMwmy. 

(a)  Sections  314  (a)  and  fo)  of  FLFMA 
(43  U.SXI.  1744)  recpiiro  the  lecxndation 
of  the  notkto  cettific:ate  of  location  of 
unMtanted  mining  claims,  mill  rites, 
and  turutol  rites,  and  the  filing  of 
affidavits  of  assessment  work 
performed,  notices  of  intent  to  hold,  or 
detailed  stateiiienta  for  each  unpatented 
minii^  daim,  mill  rite,  and  tunnel  rite, 
in  the  proper  BLM  office  within 
spedfied  time  periods  Section  314(c)  of 
FLPMA  provides  that  a  failure  to  record 
the  requirad  cfocnunents  within  the  time 
limits  imposed  by  the  statute  constitutes 
a  concdusive  aba^oninent  of  the 
mining  daim,  mill  site,  or  tunnel  rite, 
which  shall  be  void. 

•  •  *  *  « 

(e)  The  Act  of  Ocrtober  5. 1992  (Pub. 

L.  102-381, 106  Stat.  1374, 1378-79), 
requires  an  annual  rental  fM  of  $100  to 
be  paid  to  the  proper  office  of  the 
Bureau  of  Land  Mmagement  for  eadi 
non-exempt  minii^  cMm,  miH  site,  or 
tunnel  site  located  or  held  under  section 
314(b)  of  FLFMA  for  the  assessment 
years  ending  in  1993  and  1994.  Witii 
certain  excc^cms,  this  rental  fee  is  in 
lieu  of  the  requiremmt  to  perform  and 
recxsrd  eimual  assessment  work  xmder 
36  U.S.C.  28-26e  and  secticm  314(aKl) 
of  FLPMA.  Faihue  to  pay  tiie  fee  witiiin 
the  time  limits  prescribed  by  the  Act  of 
October  5, 1992,  constitutes  a  statutory 
abandonment  of  the  nriningdann,  mill 
site,  or  tunnel  site,  v^iidi  ^aH 
thereupon  be  void.  Proviskms  relating 
to  rental  fee  mnl  exceptions  m 
contained  in  §$  3833.0-3(1),  3833.1-5, 
3833.1-6,  and  3833.1-7. 

(f)  Section  2511(e)(2)  of  the  Energy 
Policy  Act  of  1992  (Pub.  L.  102-486, 106 
StaL  2776),  inquires  oil  shrie  cdaim 
holders  to  pay  an  annual  lee  of  $550  pw 
oil  shale  cMm,  notwithstanding  any 
other  piovisioD  of  law,  indudiog  the 
Act  of  (October  S.  1992.  Hus 
requirement  supersedes  the  fee 
requireesents  ol  tile  Act  of  October  S, 
1992,  insofer  as  they  jelate  to  oil  shale 
clauBS. 

11.  Section  3833.0-S  ie  anaended  fay 
revising  paragraphs  (a),  (eti,  asid  (o). 
adding  two  eentanoes  to  the  and  ^  the 
concluding  text  of  paragraph  (p),  and 


9.  Section  3833.0-1  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  and  (e).  respectively,  and 

ad(&^  a  new  pcan^ph  (<^  to  reed  as 
follows: 

f3833i)-4  Purpose. 


located  on  land  desctibed  in  the  Ad  of 
August  11, 1955,  shall  recxxd  a  notice  of 


of  Public  Law  84-359  riiall  perform  and 
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adding  paragraphs  (t),  (u),  and  (v)  to 
read  as  follows: 

i3833.0-S  DefkiMona. 
***** 

(a)  FLPMA  means  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended  (43  U.S.C  1701  et  seq.). 

***** 

(m)  File  or  filed  means  being  received 
and  date  stamped  by  the  proper  BLM 
office.  For  the  purposes  of  complying 
with  §  3833.2,  timely  filing  means  that 
the  required  affidavit  of  assessment 
work  or  notice  of  intent  to  hold  is 
received  within  the  time  period 
prescribed  by  law,  or  if  mailed  to  the 
proper  office  of  the  BLM.  is  in  an 
envelope  clearly  postmarked  by  the 
United  States  Postal  Service  within  the 
period  prescribed  by  law  and  received 
by  the  proper  BLM  office  within  15 
calendar  days  subsequent  to  such 
period. 

***** 

(o)  Filing  year  means  the  time  period 
during  whi(^  documents  and  fees  are 
required  to  be  provided  to  the  proper 
BLM  office.  The  time  periods  set  forth 
in  each  statute  are  as  follows: 

(1)  Except  for  filings  by  qualified  and 
properly  certified  small  miners,  filings 
under  I^MA  that  would  have  been 
due  on  or  before  December  30, 1993, 
and  December  30. 1994,  are  waived 
effective  January  1, 1993,  and  so  long 
thereafter  as  the  Act  of  October  5, 1992, 
is  in  effect.  The  annual  filing  for  each 
claim  or  site  required  for  the  assessment 
year  ending  on  September  1, 1992,  shall 
be  filed  wiffi  the  proper  office  of  the 
BLM  on  or  before  Dei^mber  30, 1992. 

(2)  Filings  under  the  Act  of  October  5, 
1992,  shall  be  made  by  August  31, 1993, 
except  for  claims  located  after  August 
31. 1993. 

(p) *  *  * 

*  *  *  An  amendment  to  a  notice  or 
certificate  of  location  shall  not  be  used 
to  efiect  a  transfer  of  ownership  of 
interest  or  to  add  additional  owners. 
Such  transfers  or  additions  shall  only  be 
filed  with  the  proper  office  of  the  BI^ 
pursuant  to  $  3833.3  of  this  title. 
***** 

(t)  Rental  fee  means  the  fee  required 
by  the  Act  of  October  5, 1992  (Pub.  L. 
102-381, 106  Stet.  1374, 1378-79), 
which  is  paid  to  hold  a  mining  claim, 
mill  site,  or  txmnel  site.  The  rental  fee 
is  in  lieu  of  the  requirements  for 
performing  assessment  work  under  30 
U.S.C  28-28e  and  for  filing  an  annual 
affidavit  of  labor  with  the  proper  office 
of  the  Bureau  of  Land  Management 
imder  section  314(a)  and  (c)  of  FLPMA 
and  §  3833.2.  Under  certain  conditions, 
a  small  miner  may  be  exempt  from  the 


rental  fee  requirement,  or  a  claimant 
may  be  granted  a  deferment  of 
assessment  wori^  pursuant  to  subpart 
3852  of  this  title.  The  rental  fee 
requirements  will  expire  on  September 
30. 1994.  The  rental  fee  requirements 
and  exceptions  are  govern^  by 
§§  3833.1-5,  3833.1-6,  and  3833.1-7. 

(u)  Small  miner  means  a  claimant/ 
owner  of  a  mining  claim(s),  that  meets 
the  requirements  of  §§  3833.1-6  and 
3833.1-7. 

(v)  Nonrefundable  means  non* 
returnable  and  applies  to  fees  that  are 
submitted  and  for  which  the  service 
expected  to  be  provided  imder  the 
appropriate  section  of  this  title  was 
provided. 

12.Section  3833.0-9  is  added  to  read: 
f  3833.0-9  Infonnettow  collection. 

(a)  The  collections  of  information 
contained  in  subpart  3833  have  been 
approved  by  the  Office  of  Management 
and  Budget  imder  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0114.  The  information  will  be  used  to 
allow  BLM  to  record  mining  claims, 
mill  sites,  and  tunnel  sites;  to  maintain 
ownership  and  title  records  to  those 
claims  and  sites;  to  determine  the 
geographic  location  of  the  claims  and 
sites  recorded  for  proper  land 
management  purposes;  and  to  determine 
which  claims  and  sites  are  being  held 
and  are  not  abandoned  by  their  owner(s) 
under  applicable  Federal  statute.  A 
response  is  required  to  obtain  a  benefit 
in  accordance  with  section  314  of 
FLPMA.  as  amended,  and  the  Act  of 
October  5. 1992  (Pub.  L.  102-381, 106 
Stat.  1374, 1378-79). 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  average  8 
minutes  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  records,  gathering  and 
maintaining  the  data  collected,  and 
completing  and  reviewing  the 
information  collected.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden;  to  the  Information 
Collection  Clearance  Officer  (783), 
Bureau  of  Land  Management,  1849  C  St 
NW.,  Washington,  DC  20240;  and  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  1004- 
0114,  Washington.  DC  20503. 

f  3833.1-1  (Amended) 

13.  Section  3833.1-1  is  amended  by 
replacing  the  term  “the  Act”  wherever 
it  appears  in  paragraph  (a)  with  the 
acronym  “FIPMA.” 

14.  Section  3833.1-3  is  revised  to  read 
as  follows: 


13833.1-3  Service  Chargee  and  rental 
faee;  form  of  remitlanoe. 

(a)  All  service  charges  and  rental  fees 
shall  be  payable  by  United  States 
currency,  postal  money  order,  or 
negotiable  instrument  payable  in  United 
States  currency  and  shall  be  made 
payable  to  the  Department  of  the 
Interior-Bureau  of  Land  Management,  or 
by  a  currently  valid  credit  card 
acceptable  to  the  Bureau  of  Land 
Management. 

(b)  Filings  submitted  pursuant  to 

§  3833.1-2  that  are  not  accompanied  by 
the  rental  fees  required  by  §  3833.1-5 
shall  not  be  accepted  and  will  be 
returned  to  the  claimant/owner  without 
further  action.  Filings  submitted 
pursuant  to  §§  3833.1-2,  3833.2,  3833.3, 
or  3833.-1-7  that  are  not  accompanied  by 
the  full  payment  of  service  charges  set 
forth  in  §  3833.1-4  shall  be  curable. 

Such  filings  shall  be  noted  as  being 
recorded  on  the  date  received  provided 
that  the  claimant  submits  the  proper 
service  charge  within  30  days  of  receipt 
of  a  deficiency  notice  by  the  authorized 
officer.  Failure  to  submit  the  proper 
service  charge  shall  cause  the  filing  to 
be  rejected  and  returned  to  the 
claimant/owner. 

15.  Section  3833.1-4  is  revised  to  read 
as  follows: 

f3833.1-4  Service  charges. 

(a)  Each  notice  or  certificate  of 
location  of  a  mining  claim,  mill  site,  or 
tunnel  site  filed  for  recordation  shall  be 
accompanied  by  a  service  charge  of 
$10.00. 

(b)  Annual  filings  submitted  pursuant 
to  §  3833.2  or  §  3833.1-7  shall  be 
accompanied  by  a  nonrefundable 
service  charge  of  $5.00  for  each  mining 
claim,  mill  site,  or  tunnel  site.  A  service 
charge  is  not  required  to  accompany  the 
rental  fee  submitted  in  lieu  of 
assessment  work  as  required  by 
§3833.1-5. 

(c)  Amendments  to  a  previously 
recorded  notice  or  certificate  of  location 
shall  be  accompanied  by  a 
nonrefundable  service  (±arge  of  $5.00 
for  each  mining  claim,  mill  site,  or 
tunnel  site. 

(d)  Each  transfer  of  interest  document 
filed  pursuant  to  §  3833.3  ^all  be 
accompanied  by  a  nonrefundable 
service  charge  of  $5.00  for  each  mming 
claim,  mill  site,  or  tunnel  site  affected. 

16.  Section  3833.1-5  is  added,  with 
the  introductory  text  set  forth  in  two 
alternative  forms,  to  read  as  follows: 
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13833.1-8  RMlMfMe. 

ALTERNATIVE  ONE  FOR 
INTRODUCTORY  TEXT 

Except  as  provided  in  §$  3833.0-3(f) 
and  3833.1-6,  eedi  claimant  shall  pay  a 
nonrefundable  rental  fee  of  $100.00  to 
the  proper  BLM  office  for  each  specified 
assessment  year  for  which  the  claimant 
desires  to  hold  the  mining  claim,  mill 
site,  or  tunnel  site.  Claimants  who 
completed  assessment  woik  during  the 
period  from  September  1, 1992,  through 
October  4, 1992,  shall  pay  the  rental  Im 
for  the  year  ending  September  1, 1993. 
The  assessment  years  specified  in  the 
Act  of  October  5, 1992,  begin  on 
September  1, 1992,  and  September  1, 
1993.  The  $100  rental  fee  requirement 
does  not  apply  to  oil  shale  claims. 
Instead,  oil  shale  claim  holders  diall 
pay  an  annual  $550  fee  for  each  oil 
shale  claim  as  described  in  section  2511 
of  the  Energy  Policy  Act  of  1992  (Pub. 

L.  102-486, 106  Stat.  2776). 

ALTERNATIVE  TWO  FOR 
INTRODUCTORY  TEXT 

Except  as  provided  in  §  3833.1-6, 
each  claimant  shall  pay  a  nonrefundable 
rental  fee  of  $100.00  to  the  proper  BLM 
office  for  each  specified  assessment  year 
for  which  the  claimant  desires  to  hold 
the  mining  claim,  mill  site,  or  tunnel 
site.  The  assessment  years  specified  in 
the  Act  of  October  5, 1992,  begin  on 
September  1, 1992,  and  September  1, 
1993.  The  $100  rental  fee  requirement 
does  not  apply  to  oil  shale  claims. 
Instead,  oil  sfode  claim  holders  shall 
pay  an  annual  $550  fee  for  each  oil 
shale  claim  as  described  in  section  2511 
of  the  Energy  Policy  Act  of  1992  (Pub. 

L.  102-486, 106  Stat.  2776). 

(a)  Mining  claim  or  site  located  on  or 
after  October  6, 1992,  and  on  or  before 
September  30, 1994.  The  $100.00 
nonrefundable  rental  fee  for  each 
mining  claim,  mill  site,  or  tunnel  site 
shall  1m  paid  at  the  time  of  recording  of 
the  mining  claim,  mill  site,  or  tunnm 
site  pursuant  to  section  314(b)  of 
FLPMA  and  S  3833.1-2. 

(1)  For  all  mining  claims,  mill  sites, 
or  tunnel  sites  located  on  or  before 
August  31, 1993,  the  $100  rental  fee  for 
the  assessment  year  beginning  on 
September  1, 1993,  shall  be  pi^d  on  or 
before  August  31, 1993. 

(2)  For  all  mining  claims,  mill  sites, 
or  tuimel  sites  located  and  recorded  on 
or  after  September  1, 1993,  the  $100 
rental  fee  for  the  assessment  year 
begiiming  on  September  1, 1993,  shall 
be  paid  at  the  time  of  recording  in 
admtion  to  the  service  charge  required 
by§3833.1-4(a). 


(3)  If  the  mining  claim,  mill  site,  or 
turmel  site  is  located  during  the  p^od 
begirming  at  noon  on  September  1, 

1994,  and  ending  on  September  30, 

1994,  and  is  recced  in  a  timely 
marmer  pursuant  to  section  314(b)  of 
FLPMA  and  §  3833.1-2,  and  the  date  of 
timely  recording  is  on  or  after  October 
1, 1994,  the  rental  fee  is  required  at  the 
time  of  recording. 

(b)  Mining  claim  or  site  located  on  or 
before  October  5, 1992.  A  nonrefundable 
rental  fee  of  $100.00  for  each  mining 
claim,  mill  site,  or  tunnel  site,  shall  oe 
paid  on  or  before  August  31, 1993,  for 
each  of  the  assessment  years  beginning 
on  September  1, 1992,  and  September  1, 
1993,  or  a  combined  rental  fee  of  $200. 

At  the  time  of  payment,  the  claimant/ 
owner  shall  suomit  a  list  of  claim  names 
and  BLM  serial  numbers  assigned  to 
each  mining  claim  or  site  for  which  the 
rental  fee  is  being  paid.  The  list  shall 
state  the  assessment  years  to  which  the 
payment  applies. 

(c)  There  will  be  no  proration  of  rental 
fees  for  partial  years  of  holding  of 
mining  claims,  mill  sites,  or  tunnel 
sites. 

*  (d)  A  small  miner  may.  imder  certain 
conditions  described  in  §§  3833.1-6  and 
3833.1-7,  perform  assessment  work  and 
file  the  affidavit  of  labor  pursiiant  to 
§  3833.2  in  lieu  of  paying  the  rental  fee. 

17.  Section  3833.1-6  is  added,  with 
the  introductory  text  set  forth  in  two 
alternative  forms,  to  read  as  follows: 

$3833.1-6  Rental  fee  exemption 
quaUficatione. 

ALTERNATIVE  ONE  FOR 
INTRODUCTORY  TEXT 

A  small  miner  may,  imder  certain 
conditions  described  in  this  section  and 
in  §  3833.1-7,  perform  the  assessment 
woric  required  under  30  U.S.C  28-28e 
and  record  it  pursuant  to  section  314(a) 
of  FLPMA  and  S  3833.2  in  lieu  of  paying 
the  rental  fee. 

ALTERNATIVE  TWO  FOR 
INTRODUCTORY  TEXT 

Qaimants  who  completed  assessment 
work  in  the  period  from  September  1, 
1992,  throu^  October  4, 1992,  are 
exempt  firom  paying  the  rental  fee  for 
the  year  ending  on  September  1, 1993. 
These  claimants  may  tile  an  annual 
filing  as  provided  in  §  3833.1-7.  A  small 
miner  may,  under  certain  conditions 
described  in  this  section  and  in 
§  3833.1-7,  perform  the  assessment 
woric  required  under  30  U.S.C  28-28e 
and  record  it  pursuant  to  section  314(a) 
of  FLPMA  and  $  3833.2  in  lieu  of  paying 
the  rental  fee. 

(a)  In  order  to  Qualify  for  an 
exemption  from  me  rental  fee 


requirements,  a  small  miner  shall  meet 
all  the  following  conditions: 

(1)  The  mining  claims  shall  be  lode  or 
plac»  claims.  The  exemption  does  not 
apply  to  mill  sites  and  tuimel  sites; 

(2)  The  claimant  shall  hold  10  or 
fewer  mining  claims  on  Federal  lands  in 
the  United  States:  for  purposes  of 
determining  the  small  miner  exemption, 
oil  shale  claims  will  not  be  counted 
toward  the  lO^daim  limitation  for  the 
small  miner  exemption  to  the  $100 
rental  fee; 

(3)  Mining  claims  held  by  a  husband 
and  wife,  either  jointly  or  individually, 
or  their  c^ldren  under  the  age  of 
discretion,  shall  be  coimted  toward  the 
10  claim  limit; 

.  (4)  Mining  claims  held  in  co- 
ownership,  or  by  an  association  of 
locators,  by  a  partnership,  or  by  a 
corporation  shall  be  counted  toward  the 
10  claim  limit  for  claimants  that  have  an 
intwest  in  these  entities; 

(5)  The  mining  claims  shall  be  under 
one  or  more  Notices  or  approved  Plans 
of  Operations  pursuant  to  subpart  3802 
or  3809  of  this  title;  or  parts  9  and  228 
of  title  36  of  the  Code  of  Federal 
Regulations  for  National  Park  System 
lands  and  National  Forest  System  lands 
respectively; 

(6)  The  mining  claims  shall 
collectively  have  less  than  10  acres  of 
unreclaimed  sxirface  disturbance 
remaining  that  is  caused  by  the  mining 
or  exploration  operation;  and 

(7) ^e  mining  claims  shall 
collectively  either  be  producing  or  shall 
be  under  active  exploration,  as  follows: 

(i)  The  claimant  shall  be  producing 
from  the  10  or  fewer  collective  mining 
claims  no  less  than  $1,500.00  and  no 
more  than  $800,000.00  in  gross 
revenues  per  year,  or 

(ii)  The  claimant  shall  be  actively  and 
dilimntly  performing  exploration  work 
on  me  10  or  fewer  claims  to  disclose, 
expose,  or  otherwise  make  known 
possible  valuable  mineralization. 

(b)  To  qualify  for  the  exploration 
exemption,  the  woric  shall  be  of  a 
physical  nature  performed  on  the 
surface  or  below  the  surface  of  the 
claims,  and  of  a  nature  that  would 
normally  lead  directly  to  the 
development  of  the  mineral  property  for 
mining  purposes.  Examples  of 
quali^^g  exploration  work  include,  but 
are  not  limited  to,  drilling,  excavations, 
sampling  (geochemical  or  bulk),  road 
construction  for  development  of  the 
property,  and  ground  geophysical  work 
that  requires  a  plan  of  operations  or  a 
notice  by  the  BLM,  U.S.  Forest  Service, 
or  National  Paric  Service. 

18.  Section  3833.1-7  is  added,  with 
paragraph  (b)(1)  set  forth  in  two 
alternative  forms,  and  paragraph  (g)  set 


12886 


Federal  Reg^atm  /  Vol.  58.  No.  42  /  Friday.  March  5.  1993  /  Proposed  Rules 


forth  u  part  of  Alternative  Two  only,  to 
read  as  follo%v8: 

§3833.1~7  FHinQ  reQuiraniants  for  rental 
fee  exemptiona. 

(a)  The  affidavit  of  assessment  work 
perfcmned  by  a  small  miner  claiming  a 
rental  fee  exemption  shall  be  filed  with 
the  proper  BLM  office  pursuant  to 

§  3833.2  and  meet  the  requirements  of 
§  3833.2-4. 

(b)  For  mining  claims  located  cm  or 
before  Oc:tober  5, 1992,  to  cdaim  the 
small  miner’s  exemption,  the  following 
requirements  shall  be  met 

ALTERNATIVE  ONE  FOR  PARAGRAPH 

(bKI) 

(b)(1)  For  the  assessment  year 
beginning  September  1, 1992.  The 
affidavit  of  assessment  work  for  the 
period  of  September  1. 1992,  through 
September  1, 1993,  shall  be  filed  on  or 
before  December  30. 1993,  in  the  proper 
office  of  the  BLM.  The  certified 
statement  required  by  paragraph  (d)  of 
this  section  wall  be  filed  on  or  before 
August  31. 1993,  and  shall  contain  all 
of  the  information  required  in  paragraph 
(d)  of  this  section. 

ALTERNATIVE  TWO  FOR 
PARAGRAPH  (bXI) 

(b)(1)  For  the  assessment  year 
beginning  September  1, 1992.  The 
affidavit  of  assessment  work  for  the 
period  of  September  1. 1992,  through 
September  1, 1993,  shall  be  filed  on  or 
before  December  30, 1993,  in  the  proper 
office  of  the  BLM.  The  certified 
statement  reciuired  by  paragraph  (d)  of 
this  section  wall  be  filed  on  or  before 
August  31. 1993,  and  shall  contain  all 
of  the  information  required  in  paragraph 
(d)  of  this  section.  The  certified 
statement  referred  to  in  paragraph  (g)  of 
this  section,  which  is  requir^  of 
claimants  who  both  performed 
assessment  work  bom  September  1, 
1992,  through  October  4, 1992,  anfl 
choose  to  file  the  assessment  ^davit 
rather  than  pay  the  rental  fee,  shall  also 
be  filed  on  or  before  August  31, 1993, 
and  shall  contain  all  of  the  information 
required  in  paragraph  (g)  of  this  section. 

(b)(2)  For  the  assessment  year 
beginning  September  1, 1993.  The 
affidavit  of  assessment  work  for  the 
period  of  September  1, 1993,  through 
September  1, 1994,  shall  be  filed  on  or 
before  December  30, 1994,  in  the  proper 
office  of  the  BLM.  The  certified 
statement  required  by  paragraph  (d)  of 
this  section  wall  be  filed  on  or  before 
August  31, 1993,  and  shall  contain  all 
of  the  information  required  in  paragraph 
(d)  of  this  section. 


(c)  For  mining  tdaims  located  on  or 
after  October  6, 1992,  to  claim  the  small 
miner’s  exemption  for  the  year 
beginning  Septembw  1, 1993,  the 
affidavit  of  assessment  work  for  the 
period  of  September  1, 1993,  through 
Septemb«r  1, 1994,  sh^  be  filed  on  or 
before  December  30, 1994,  in  the  proper 
office  of  the  BLM.  Tlie  cmtified 
statement  required  by  paragraph  (d)  of 
this  section  wall  be  filed  on  or  before 
Au^t  31, 1993,  and  shall  contain  all 
of  me  information  required  in  paragraph 

(d)  of  this  section.  For  exempt  mining 
cldms  located  on  or  after  October  6. 
1992,  and  on  or  before  December  31, 
1992,  the  filing  of  the  certified  statement 
in  paragraph  (d)  of  this  section  shall 
meet  the  requirements  bv  filing  of 
notice  of  intent  to  hold  pursuant  to 

§  3833.2-5  due  on  or  before  December 

30. 1993. 

(d)  *1110  small  miner  shall  file  a 
separate  statement  on  or  before  August 

31. 1993,  supporting  the  claimed 
exemption  for  each  assessment  year  a 
small  miner’s  exemption  is  claimed  (for 
the  year  ending  September  1, 1993,  the 
assessment  filing  is  due  on  December 
30, 1993;  and  for  the  year  ending 
September  1, 1994,  the  assessment  filing 
is  due  on  December  30, 1994),  certified 
to  \mder  penalty  of  18  U.S.C  1001.  The 
statement  shall  contain: 

(1)  The  serial  number(s)  or  other 
designation(s)  assigned  by  the  Federal 
land  management  agency  to  the 
Notice(s)  or  Plan(s)  of  Gyrations 
covering  the  mining  claim  or  claims  for 
which  the  exemption  is  sought. 

(2)  The  claim  names  and  BLM  serial 
numbers  assigned  to  the  mining  claims 
held  by  the  small  miner. 

(3)  A  declaration  that  this  is  the  only 
exemption  for  the  given  assessment  year 
that  has  been  or  is  being  claimed  by  the 
claimant,  claimant’s  spouse,  or  children 
of  claimant  under  the  age  of  discretion, 
or  the  association  of  locators,  or  the 
partnership  of  locators,  or  the 
corporation,  for  the  given  assessment 
year. 

(4)  A  declaration  that  specifies  the 
gross  dollar  revenues  from  the  mineral 
commodities  produced  from  the 
beginning  of  ffie  assessment  year  by 
commodity,  that  were  produced  from 
the  claimant’s  claims,  which  are  by  law 
required  to  be  10  or  fewer  in  number, 
or  describes  in  detail  the  level  of 
exploration  being  performed  to  disclose, 
expose,  or  otherwise  make  known 
possible  valuable  mineralization. 

(i)  For  the  assessment  year  ending 
September  1, 1993,  the  gross  dollar 
revenues  shall  be  calculated  for  the 
period  beginning  on  September  1, 1991, 
and  ending  on  ^ptemlwr  1, 1992. 


(ii)  For  the  assessment  year  raiding 
September  1, 1994,  the  ^ss  dollar 
revenues  shall  be  c^cuiated  for  the 
period  beginning  on  September  1, 1992, 
and  ending  on  August  31, 1993. 

(5)  A  declaration  that  specifies  that 
the  assessment  work  reqt^ments  have 
been  or  will  be  completed  as  follows: 

(i)  For  the  assessment  year  ending 
September  1, 1993,  the  declaration  shall 
state  that  the  assessment  work  was 
completed  in  that  year. 

(ii)  For  the  assessment  year  ending 
Septembw  1, 1994,  the  declaration  wall 
state  that  the  assessment  work  will  be 
completed  in  that  year. 

(6)  A  declaration  that  the  mining 
claims  collectively  have  less  than  a  total 
of  10  acres  of  unreclaimed  surfece 
disturbance  remaining  that  is  caused  by 
the  mining  or  exploration  operation 
covered  by  the  Notice(s)  or  approved 
Plan(s)  of  Operations. 

(e)  Mining  claims  covered  by  a 
deferment  of  assessment  wradc  granted 
by  the  authorized  officer  pursuant  to  30 
U.S.C  28(b)-(e)  and  subpart  3852  of  this 
title  are  exempt  from  the  payment  of  the 
rental  fee  for  the  assessment  period(s) 
during  which  the  deferment  is  granted. 
The  rental  fee  will  be  required  to  be 
paid  by  August  31, 1993,  if  the 
deferment  expires  on  or  before  that  date. 
The  rental  fee  will  be  required  to  be 
paid  on  the  date  the  deferment  expires 
if  the  expiration  occurs  on  or  after 
SeptemW  1. 1993,  and  on  or  before 
September  1, 1994.  The  claimant  shall 
file  evidence  of  a  valid  deferment  on  or 
before  August  31, 1993,  with  the  proper 
BLM  office  in  the  assessment  year  for 
which  the  deferment  has  been  granted. 
The  evidence  shall  include  a  list  of 
claim  or  site  names  and  serial  numbers 
for  which  the  deferment  exemption  is 
sought  Deferment  exemptions  are 
governed  by  the  following  conditions: 

(1)  If  a  petition  for  a  deferment  of 
assessment  work,  as  required  by 
§  3852.2  of  this  title,  is  filed  with  the 
proper  BLM  office  on  or  before  August 

31. 1993,  for  the  assessment  year 
beginning  on  September  1, 1992,  the 
rental  fee  need  not  be  paid  on  the  claims 
listed  in  the  petition  for  deferment  imtil 
the  authorize  officer  has  acted  upmn 
the  petition. 

(i  j  If  the  petition  is  granted,  the  claims 
are  exempt  firom  the  rental  fees  for  that 
assessment  year.  At  the  expiration  of  the 
deferment,  if  it  occurs  after  September 

30. 1994,  all  deferred  assessment  work 
shall  be  done  as  provided  in  §  3852.5  of 
this  title. 

(ii)  If  the  petition  for  deferment  is 
denied  by  the  authorized  officer,  the 
rental  fern  that  were  due  on  August  31, 
1993,  must  be  paid  within  30  days  of 
receipt  of  the  decision  of  the  authorized 
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officer  denying  the  petition  for 
deferment.  Failure  to  pay  the  rental  fees 
owed  shall  cause  the  claims  contained 
within  the  petition  to  be  declared 
abandoned  and  void. 

(f)  Mining  claims  for  which  an 
application  for  a  mineral  patent  has 
bmn  filed,  and  the  first  hdf  of  the 
mineral  entry  final  certificate  has  been 
issued  by  the  authorized  officer 
pursuant  to  30  U.S.C  29  and  part  3860 
of  this  title,  are  exempt  from  Uie 
payment  of  the  rental  fee  for  the 
assessment  years  or  portions  thereof 
during  whi(±  assessment  woric  is  not 
reqviir^  pursuant  to  §  3851.5  of  this 
title. 

ALTERNATIVE  TWO  FOR 
PARAGRAPH  (g) 

(g)  Qaimants  who  performed 
assessment  work  in  tlie  period  from 
September  1, 1992,  through  October  4, 
1992,  and  who  choose  to  file  an 
assessment  affidavit  rather  than  pay  the 
rental  fee,  shall  by  August  31, 1993,  file 
a  statement  supporting  the  claimed 
exemption,  certified  to  under  penalty  of 
18  U.S.C.  1001.  The  statement  shall 
contain: 

(1)  The  claim  names  and  BLM  serial 
numbers  assigned  to  the  mining  claims. 

(2)  A  declaration  that  the  assessment 
work  required  imder  law  was  performed 
during  the  period  firom  September  1, 
1992,  through  October  4, 1992,  and  that 
the  claimant  will  submit  the  assessment 
affidavit  by  December  30, 1993,  rather 
than  pay  the  rental  fee  for  the  year 
ending  on  September  1, 1993. 

{3833.2-1  [Amended] 

19.  Section  3833.2-1  is  amended  by 
inserting  in  paragraph  (a)  after  the  date 
“1977,”  the  phrase  “except  as  provided 
under  the  Act  of  October  5, 1992,”. 

{3833.2-2  [Amended] 

20.  Section  3833.2-2  is  amended  by 
inserting  in  the  introductory  paragraph 
after  the  word  “System”  the  phrase  “, 
except  as  provided  under  the  Act  of 
October  5, 1992,”. 

21.  Section  3833.2-3  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (d)  to  read  as  follows: 

{3833.2-3  Consistency  between  the 
Federal  Land  Policy  and  Management  Act, 
the  General  Mining  Law  of  May  10, 1872, 
and  the  Act  of  October  S,  1992. 
***** 

(d)  The  Act  of  October  5, 1992,  will 
not  affect  the  requirements  to  do 
assessment  work  in  the  assessment  year 
beginning  on  September  1, 1994,  and 
ending  on  September  1, 1995,  or  to 
make  annual  filings  on  or  before 


December  30, 1995,  pmrsuant  to 
§§  3833.2  and  3851.1. 

22.  Section  3833.3  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

{3833.3  Notice  of  transfer  of  intaraat 

(a)  *  *  * 

(3)  A  copy  of  the  legal  instrument  or 
document  that  operates  under  State  law 
to  transfer  the  interest  in  the  claim  being 
sold,  assigned,  or  otherwise  transferred. 

***** 

23.  Section  3833.4  is  amended  by 
revising  the  heading,  paragraph  (a)  and 
the  first  sentence  of  paragraph  (b)  to 
read  as  follows: 

{3833.4  Failure  to  flla  or  pay  rental  faa. 

(a) (1)  The  failure  to  make  annual 
filings  required  by  {§  3833.2-1  and 

3833.2- 2  on  or  before  December  30, 
1992,  shall  conclusively  constitute  an 
abandonment  of  the  mining  claim,  mill 
site,  or  tvmnel  site,  which  ^all  be  void. 
Except  for  the  filings  required  on  or 
before  December  30, 1992,  effective 
October  5, 1992,  the  requirements  of 
§§  3833.2-1  through  3833.2-5  are 
modified  by  the  requirements  of  the  Act 
of  October  5, 1992,  and  the  Energy 
Policy  Act,  and  administered  through 
§§  3833.1-5,  3833,1-6,  and  3833.1-7. 

(2)  The  failure  to  file  the  notice  or 
certificate  of  location  required  by 
§  3833.1-2(8),  §  3734.1(a),  or  §  3821.2  of 
this  title,  or  to  pay  the  rental  fee 
required  by  §  3833.1-5  within  the  time 
periods  prescribed  therein,  shall  be 
deemed  conclusively  to  constitute  an 
abandonment  of  the  mining  claim,  mill 
site,  or  tunnel  site,  which  ^all  be  void. 

(b)  The  failure  to  file  the  information 
required  in  §§  3833.1-2(b),  3833.1-7, 

3833.2- 5(c),  and  3833.3  shall  not  be 
deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  or  site,  but 
such  information  shall  be  filed  within 
30  days  of  receipt  of  a  notice  firom  the 
authorized  officer  calling  for  such 
information.  *  •  * 
***** 

24.  Section  3833.5  is  amended  by 
revising  paragraph  (b)  and  the  last 
sentence  of  paragraph  (d)  to  read  as 
follows: 

{  3833.5  Effect  of  recording  and  filing. 
***** 

(b)  Compliance  with  the  requirements 
of  this  subpart  shall-be  in  addition  to 
and  not  a  substitute  for  compliance  with 
the  other  requirements  of  Groups  3700 
and  3800  of  this  title,  and  with  laws  and 
regulations  issued  by  any  State  or  other 
authority  relating  to  locating,  recording, 
and  maintenance  of  mining  claims,  mill 
sites,  and  tunnel  sites  located,  held,  and 


maintained  upon  the  public  lands  of  the 
United  States. 

***** 

(d)  *  *  *  The  provisions  of  this 
subpart  shall  not  ^  applicable  to 
proc»dure8  for  public  notice  reoulred 
under  part  3860  of  this  title  witn  respect 
to  mineral  patent  applications. 
***** 

PART  3850— ASSESSMENT  WORK 

25.  The  Authority  Qtation  for  Part 
3850  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  22  et  seq.;  30  U.S.C 
28-28(e);  and  106  Stat  1374, 1378-79. 

26.  Section  3851.0-1  is  added  to  read 
as  follows: 

{3851.0-1  Purpose. 

The  purpose  of  this  part  is  to  recite 
the  requirements  of  the  General  Mining 
Law  of  1872,  as  amended,  for  the 
performance  of  assessment  work;  to 
identify  the  methods  provided  by 
statute  for  qualifying  assessment  work; 
to  provide  for  the  deferment  or 
suspension  of  assessment  work  under 
certain  conditions;  and  to  advise  the 
claimant  of  the  consequences  of  failing 
to  perform  the  work. 

{3851.0-4  information  collection. 

(a)  The  collections  of  information 
contained  in  part  3850  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0104.  The  information  will  be  used  to 
allow  the  BLM  to  process  petitions  for 
the  deferment  of  assessment  work, 
determine  if  the  assessment  work 
required  by  statute  (30  U.S.C.  28-28(e)) 
was  indeed  performed,  and  to  determine 
the  ownership  of  a  mining  claim  or  site 
in  cases  of  delinquency  of  co-owners 
under  30  U.S.C.  28.  A  response  is 
required  to  obtain  a  benefit  in  ' 
accordance  with  section  2324  of  the 
Revised  Statutes,  as  amended  (30  U.S.C. 
28-28(e))  and  43  CFR  part  3850. 

(b)  I^blic  reporting  burden  for  this 
information  is  estimated  to  average  8 
minutes  per  response,  including  time 
for  reviewing  instructions,  seardiing 
existing  records,  gathering  and 
maintaining  the  data  collected,  and 
completing  and  reviewing  the 
information  collected.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden;  to  the  Information 
Collection  Clearance  Officer  (783), 
Bureau  of  Land  Management,  1849  C  St. 
NW.,  Washington,  DC  20240;  and  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  1004- 
0104,  Washington,  DC  20503. 
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Suboeft  3851 — Aeseeemenl  Work: 
General 

28.  Section  3851.1  is  revised  to  read 
as  follows: 

f  3851.1  Aseeeement  worfc  requirements. 

(a)  The  assessment  year  begins  at  12 
o’clock  noon  on  September  1st  and  ends 
at  11:59  a.m.  on  the  following 
September  1st 

(b)  All  lode  and  placer  mining 
claimants  shall  have  performed,  or 
caused  to  have  been  performed,  not  less 
than  $100  of  labor  or  improvements 
upon  each  lode  or  placer  claim  held  by 
the  claimant  for  each  assessment  year 
following  the  assessment  year  of  the 
lode  or  placer  claim’s  location. 

(c)  Wnere  a  group  of  lode  or  placer 
claims  are  held  in  common,  and  as  a 
contiguous  group,  the  assessment  work 
may  ^  perform^  on  one  or  several 
claims  of  the  group,  as  long  as  the 
aggregate  expenditure  totals  not  less 
than  $100  per  claim,  and  the  work 
performed  or  improvements  made  will 
benefit  the  development  of  the  claim 
block  as  a  whole.  Cornering  locations 
are  not  contiguous. 

S  3851.1-1  [Removed] 

29.  Section  3851.1-1  is  removed. 

30.  Section  3851.3  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

i385U  Effect  of  failure  to  perform 

assesemenl  work. 

(a) *  *  * 

(b)  Except  as  provided  in  §  3851.5(c) 
and  subpart  3852  of  this  title,  failure  to 
perform  the  assessment  work  required 
under  $  3851.1  subjects  the  lode  or 
placer  mining  claim  to  relocation  by 
another  claimant,  if  the  required 
assessment  work  is  not  resumed  prior  to 
such  relocation. 

(c)  The  Act  of  October  5, 1992,  with 
certain  exceptions  for  small  miners, 
temporarily  suspends  and  supersedes 
the  requirement  to  perform  assessment 
work  under  $  3851.1,  and  requires  the 
payment  of  a  $100  rental  fee  per  mining 
claim  or  site  in  lieu  of  the  assessment 
work.  For  oil  shale  claims,  the  Energy 
Policy  Act  of  1992  suspends  and 


supersedes  the  requirement  to  perform 
assessment  work  under  $  3851.1,  and 
requires  the  payment  of  a  $550  (m  per 
oil  shale  mining  claim  in  lieu  of  the 
assessment  wo».  The  rental  fee 
requirements  and  exemptions  from 
payment  of  the  rental  fee  are  described 
in  §§  3833.0-3(f),  3833.1-5,  3833.1-6, 
and  3833.1-7  of  this  title. 

32.  Section  3851.4  is  amended  by 
revising  the  section  heading  and  the 
first  sentence  of  the  section  to  read  as 
follows: 

13851.4  Failure  of  a  co-owner  to 
contrlbuto  to  annual  aaaeaament  worfc  or  to 
the  payment  of  ronlal  foea. 

Upon  the  failure  of  any  one  of  several 
co-owners  to  contribute  his  proportion 
of  the  required  expenditures,  the  co¬ 
owners,  who  have  performed  the  lalxv, 
where  required,  paid  the  rental  fee 
required  imder  §  3833.1-5  of  this  title, 
or  made  the  improvements  as  required, 
may,  at  the  expiration  of  the  year,  mve 
such  delinquent  co-owner  mrsonal 
notice  in  writing,  or  notice  by 
publication  in  the  newspaper  published 
nearest  the  claim  for  at  feast  once  a 
week  for  90  days;  and  if  upon  the 
expiration  of  90  days  after  such  notice 
in  writing,  or  upon  the  expiration  of  180 
days  after  the  fi^  newspaper 
publication  of  notice,  the  delinquent  co¬ 
owner  shall  have  failed  to  contribute  his 
proportion  to  meet  such  expenditures  or 
improvements,  his  interest  in  the  claim 
by  law  passes  to  his  co-owners  who 
have  made  the  expenditures  or 
improvements  as  aforesaid.  *  *  * 

33.  Section  3851.5  is  revised  to  read 
as  follows: 

f 3851.5  Assessment  work  not  required 
after  Iseuance  of  first  half  of  mineral  entry 
certificate. 

Performance  of  aimual  assessment 
work  is  not  reouired  after  the  date  that 
the  first  half  of  the  mineral  entry  final 
certificate  has  been  issued  by  the 
authorized  officer  pursuant  to  30  U.S.C. 
29  and  §  3862.5  of  this  title. 

(a)  The  assessment  year  in  which  the 
first  half  of  the  mineral  entry  final 
certificate  is  issued  is  the  assessment 
year  for  which  the  assessment  work  is 
no  longer  required,  and  every 


assessment  year  thereafter,  imtil  either  a 
mineral  patent  issues  or  the  mineral 
entry  certificate  is  canceled  by  the 
authorized  officer,  either  in  whole  or  in 
part. 

(b)  If  a  mineral  entry  certificate  is 
canceled  in  whole  or  in  part,  the  mining 
claims  and  sites  that  are  no  longer 
covered  by  the  mineral  entry  final 
certificate  shall  be  subject  to  the 
assessment  work  requirement  beginning 
in  the  assessment  year  that  the  mineral 
entry  final  certificate  was  canceled. 

34.  Section  3852.1  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

13852.1  Conditions  undar  which 
defarmant  may  be  granted. 

(a)  •  *  * 

(b)  Under  the  following 
circumstances,  assessment  work  is 
deferred  for  mining  claims  and  sites 
located  upon  National  Park  System 
lands: 

(1)  The  claimant  has  received  a  notice 
of  taking  or  a  notice  of  intent  to  take 
from  the  National  Park  Service  pursuant 
to  sections  6  and  7  of  the  Act  of 
September  28, 1976,  as  amended  (16 
U.S.C  1905  and  1906)  or  the  Act  of 
December  2, 1980,' as  amended  (16 
U.S.C,  3192). 

(2)  The  claimant  has  applied  for  and 
been  denied  a  Plan  of  Derations 
pursuant  to  36  CFR  part  9. 

(3)  The  claimant  is  currently 
maintaining  an  action  in  a  United  States 
District  Court  or  the  United  States  Court 
of  Claims,  or  Federal  appellate  courts, 
for  compensation  for  the  taking  of  his 
right,  title,  or  interest  in  a  mining  claim 
or  site  located  upon  National  Park 
System  lands. 

Dated:  February  5, 1993. 

Bruce  Babbitt, 

Secretary  of  the  Interior. 

(FR  Doc.  93-5140  Filed  3-4-93;  8:45  am] 
BIUJNa  cooe  4310-S4-P 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-7  and  Chapter  301 
[FTR  AmendnMnt  29) 

RIN  3090-AE78 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Final  rule. 

SUMMARYLAn  analysis  of  lodging  and 
meal  cost  survey  data  reveals  that  the 
listing  of  maximum  per  diem  rates  for 
locations  within  the  continental  United 
States  (CONUS)  should  be  updated  to 
provide  for  the  reimbursement  of 
Federal  employees'  expenses  covered  by 
per  diem,  lliis  final  rule  adjusts  the 
maximum  lodging  amounts  in  certain 
existing  per  diem  localities  to  reflect 
lodging  and  meal  cost  data.  This  final 
rule  adds  new  per  diem  localities, 
reduces/increases  lodging  amounts  in 
certain  existing  per  diem  localities,  adds 
two  additional  meal  and  inddental 
expenses  (M&IE)  rates  of  $30  and  $38 
for  certain  per  diem  localities,  and 
changes  the  table  in  section  301-7.12  to 
reflect  the  two  additional  M&IE  rates  for 
use  when  making  deductions  from  per 
diem  for  meals  furnished  an  employee 
without  charge  or  at  a  nominal  cost  by 
the  Federal  Government. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  on  March  12, 1093,  and  applies 
for  travel  (including  travel  incident  to  a 
change  of  official  station)  performed  on 
or  after  March  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Cooke  or  Karen  Kinsella, 
Transportation  Management  Division 
(FBX),  Washington,  DC  20406, 
telephone  FTS  or  commercial  703-305- 
5745. 

SUPPLEMENTARY  MFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  efiect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  efiects.  GSA  has 
based  all  administrative  decisions 
imderlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  fiom  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  301-7 


For  the  reasons  set  out  in  the 
preamble,  41  CFR  chapter  301  is 
amended  as  follows: 


PART  301-7— PER  DIEM 
ALLOWANCES 

1.  The  authority  citation  for  part  301- 
7  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5701-5709;  E.0. 11609, 
36  FR 13747, 3  CFR,  1971-1975  Comp.,  p. 
586. 

2.  Section  301-7.12  is  amended  by 
revising  the  table  in  paragraph  (a)(2)(i) 
to  read  as  follows: 

1301-7.12  Reductions  in  maximum  per 
diem  rates  when  appropriate. 
***** 

(a)  **• 

(2)  *** 

(i)*.. 


M&IE  RATES 

$26 

$30 

$34 

$38 

Breakfast  .... 

$5 

$6 

$7 

$8 

Lunch  . . 

5 

6 

7 

8 

Dinner . 

14 

16 

18 

20 

Inddentals  .. 

2 

2 

2 

2 

CHAPTER  301— TRAVEL 
ALLOWANCES 


Government  employees.  Travel  and 
transportation  expenses. 


3.  Appendix  A  to  chapter  301  is 
revised  to  read  as  follows: 


Appendix  A  To  Chapter  301— Prescribed  Maximum  Per  Diem  Rates  for  CONUS 

The  maximum  rates  listed  below  are  prescribed  under  §301-7.3(a)  of  this  chapter  for  reimbursement  of  per  diem 
expenses  inoured  during  official  travel  within  CONUS  (the  continental  United  States).  The  amount  shown  in  column 
(a)  is  the  maximum  that  will  be  reimbxursed  for  lodging  expenses  including  applicable  taxes.  The  M&IE  rate  shown 
in  column  (b)  is  a  fixed  amoimt  allowed  for  meals  and  incidental  expenses  covert  by  per  diem.  The  per  diem  payment 
calculated  in  accordance  with  part  301-7  of  this  chapter  for  lodging  expenses  plus  the  M&IE  rate  may  not  exceed 
the  maximum  per  diem  rate  shown  in  column  (c). 


Per  (Sem  locaWy 

KaycNy'  County  and/or  other  defined  location^* 


Maximum  lodg¬ 
ing  * 

amount  (a) 


M&IE 
rale  (b) 


Maximum 


perdtom 
rate^  (c) 


CONUS,  Standard  rate  . 

(Applies  to  aN  locatlone  vrlthln  CONUS  not  spedAcaRy  Hsted  below  or  encompassed  by  the  boundary 
definition  of  a  Hsted  point  However,  the  standard  CONUS  rate  applies  to  aH  locations  wMhln  CONUS, 
including  those  defined  below,  for  certain  relocation  subsistence  allowances.  See  pads  302-2,  302- 
4.  and  302-5  of  this  subtHte.) 


ALABAMA 

Anniston  .... 

Birmingham 

Dothan _ 

Florence _ 

GuN  Shores 
Huntsville  ... 

Mobile _ 

Montgomery 
Sheffield  „. 

ARIZONA 

Casa  Grande  . . 

ChWe . . . . . . . 

Grand  Canyon  Natl  PaiVFtagstafI _ 

Kayenta _ 

Phoenix/Scoltsdale  _ _ _ _ 

Prescott _ _ 

Sierra  Vista - 


CatMun  . . 

Jefferson _ _ 

Houston  _ _ _ _ _ 

Lauderdale  ... _ 

Baldwin _ _ _ 

Madison _ _ _ 

Mobile _ 

Montgomery  _ _ _ _ 

Col>ed _ 


Pinal . . . . 

Apache . . . . 

Coconino . . . . . . 

Maricopa  _ _ _ _ _ _ _ _ 

Yavapai _ _ _ 

Cochise . . . . . 


$40  $26  $66 


41 

26 

67 

52 

30 

82 

43 

26 

69 

41 

26 

67 

76 

26 

102 

55 

30 

85 

55 

30 

85 

51 

26 

77 

56 

26 

82 

50 

26 

76 

68 

26 

94 

74 

30 

104 

62 

26 

88 

72 

34 

106 

48 

30 

78 

48 

26 

74 
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KtycMy' 


Tucaon _ _ 

Yuma  . . 


Par  dtam  tocaWy 

County  awSor  otMT  daAnad 


....  Ptma  County.  Davia-Monlhan  AFB 


Maeaaaa  loda- 
ing 

amount  (a) 


Maximum 
par  dam 
ala*  (c) 


ARKANSAS 

FayattavWa . . . - . . .  Waahington . 

Fort  Smith . . .  Sabasttan . . 

Helena . . - .  Phllllpa  . 

Hot  Springs  _ _ _  Qartand . . . 

Jonesboro . . . . . . .  Ciaigheari . 

Little  Rock  . .  PutaaW  . 

CAUFORNIA 

Bridgeport . . — .  Mono . . . 

Chico _ _ _ _ _ — .  Butte  . . . 

Death  Valley _ _ _ _ _  Inyo . 

El  Centro . . . .  Imperial . . 

Eureka . . — Humboldt  . 

Fresno . . . Fresno . 

Gualaia/Point  Arena . . — .  Mendocino - - - 

Heriong . . . . .  Lassen . . . . 

LosArigeles  . . . — Los  Angeles,  Kem,  O 


Mono . . . . . . . 

Butts  . . . .  . - 

Inyo . .  I . . . 

Imperial - - - - 

Humboldt  . . . . 

Mendockx) _ _ _ _ _ ......... - ... - 

Los  Angeles,  Kem,  Otiu^  ^  Ventum  Countes;  ^ 
wards  AFB;  Naval  Weapons  Center  and  Ordkwnoe  Test 
Station,  China  Lake. 

Merced . . . 

Alameda,  doriita  ^  Marin . . . 

San  Bernardino . . . . . . 

Riversids  . . . . . . . . . 

Shasta - 

San  Diego - 

San  Francisco - 

Santa  Clara _ 

San  Luis  Obispo  . - . — . — . . 

San  Mateo  . — . - . - 

Santa  Barbara  - 

Santa  Cruz - 


Merced  . . . - .  Merced . . . 

Modesto . . . — .  Stanislaos  - - - 

Monterey . . . . . — Monterey - - — ..... - 

OaMatid . . .  Alameda,  Corin  Cotta  ^  Marin - 

Ontario/VIctorvllle/Barstow _ _ _  San  Bernardino . . . 

Palm  Springs _ _ _ _  RIversIda - 

Redding . . . . .  Shasta - 

Sacramento  - _ _  Sacramento - 

San  Diego  - -  San  Diego - 

San  Frandsco _ _ _  San  Francisco - 

San  Jose _ _ _ _ _  Santa  Clara - 

San  Luis  Obispo _ _ _  San  Luis  Obispo - - 

San  Mateo _ _ _  San  Mateo - 

Santa  Barbara _ _ _  Santa  Barbara  - 

Santa  Cnu . . . . . .  Santa  Cruz - 

Santa  Rosa  . . .  Sonoma  . . . 

South  Lake  Tahoe  . . .  El  Dorado . . 

Stockton  _ _  San  Joaquin - - 

Tahoe  City . . . .  Placer - - - - 

Vaflejo _ _ _  Solano - - 

Visalia . . . . ... _  Tulare - - - 

West  Sacramento _  Yok) - - 

Yosermle  Natl  Park  .  Mariposa - - 

Yuba  City . . .  Sutter . . . 

COLORADO 

Aspen  _ _ ..... . .  PkWn . . . . 

Bouider  _ _ _ _ _ _  Boulder - - - - 

Colorado  Springs  . . .  0  Paso . . 

Denver . . . .  Denver,  Adams,  Arapahoe  and  Jelferaon 

Durango . . .  La  Plata  . 

Glenwood  Springs _  Gariieid  . 

Grand  Junction . — .  Mesa . 

Gunnison . . .  Gunnison  . 

Keystone/Sllverthome  . .  Summit . 

Montrose  . . .  Montrose . . . 

Pagosa  Springs . . .  Archuleta . 

Pueblo . ; . . . . .  Pueblo . . . 

Steamboat  Springe . . .  Routt - - - - 

VaH  .  Eagle . . 


CONNECTICUT 

Bridgeport/Danbury . . . . .  Fairfield . . . . 

Hartford  _ _  Hartford  and  Mkfdtosex - - - 

New  Haven _ _ _ _ _ _  New  Haven . . . — 

New  LondorVGroton _  New  Lotxlon  . — . 

Putnam/Danielson _  Windham . 

Salisbury .  Litchfield . — 

DEUWARE 

Dover . . . .  Kent  . . . - . 

Lewes . . . . .  Sussex . . . . 

WHmington _ — . . .  Now  Castie  - - - - 

-DISTRICT  OF  COLUMBIA 

Washington.  DC  (also  the  cities  of  Alexandria.  Falls  Church,  and  Fairfax,  and  the  counties  of  Aritogton, 
Loud^,  and  Fairfax  in  Virginia;  arrd  the  counties  of  Montgomery  and  Prince  Georges  in  Maryland) 
(See  also  Maryland  and  Virginia.) 

FLORIDA 

Altamonte  Springs  . . — 


60 

30 

90 

M 

26 

.  84 

45 

26 

71 

42 

26 

68 

44 

26 

70 

80 

30 

80 

4t 

26 

67 

S2 

30 

' 

82 

46 

34 

80 

54 

30 

84 

89 

38 

127 

49 

30 

79 

65 

30 

95 

62 

30 

92 

85 

34 

119 

45 

26 

71 

102 

38 

140 

46 

30 

78 

54 

34 

88 

77 

34 

111 

67 

34 

101 

71 

38 

109 

60 

34 

94 

7». 

38 

111 

60 

30 

90 

67 

34 

101 

77 

38 

115 

06 

38 

134 

65 

38 

103 

54 

34 

88 

67 

38 

105 

77 

34 

111 

77 

34 

111 

55 

34 

89 

66 

34 

100 

56 

30 

86 

52 

38 

90 

43 

30 

73 

61 

30 

91 

45 

26  , 

71 

68 

38 

106 

46 

30 

76 

115 

38 

153 

64 

34 

96 

51 

26 

77 

77 

38 

115 

65 

34 

99 

53 

30 

83 

41 

26 

67 

48 

26 

74 

107 

38 

145 

43 

26 

69 

48 

26 

74 

48 

26 

74 

75 

30 

105 

136 

38 

174 

7T 

30 

101 

69 

38 

107 

67 

34 

101 

63 

30 

93 

63 

26 

89 

63 

38 

101 

51 

26 

77 

54 

30 

84 

78 

34 

112 

ito 

38 

148 

.  Seminole 


62 


26 
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Par  dam  locaWy 

County  and/or  othar  deOnad  tocaSon** 


Bradenton . . . 

Manatee . 

. 

. ---T1III1IIIIIIL . 

Cocoa  Beach _ _ _ 

Hetbry  . . 

Btevenl  . . 

— 

Daytona  Beach . . . . 

VokPt<a . 

Fort  Lauderdale _ _ _ 

Broward  _  „  . 

Fort  Myars . . 

Lao _ _ 

Fort  Pierce . .  _ 

Saint  Lude . 

Fort  WaNon  Beach . . 

Gabaeviaa _ _ 

Alachua . . . 

. . . . ,,, 

- - - 

KoyWast . 

Duval  County;  Naval  Station  Mayport _ 

Monroe . . . .  . . 

— 

KtasikivTiM .  . 

LakalMid . 

Oacaoia  . 

PtJk  . 

— 

MIeiiil .  . 

Oede  . 

Naples  . 

Collar  „  . 

. 

Ortando . . . 

Orange . 

Paneme  Cky . 

II 

Punia  Gorda  . . 

Eecamble . . . 

Cherlotla  . . . 

— 

SaM  Augustine  . 

SaM  Johns . 

****“  ’*** 

Sarasota . . 

Sarasota  . . . 

Stuart . . . . . 

Merlin .  . . . 

. . ***** 

Tatahassee  _ _ 

Leon' .  . 

Tampa/SL  Petersburg _ 

HMsbotough  and  pirwisac  . 

*  — ••• 

Veto  Beach  .  _  ..  . . 

bKlan  River  . .  . 

West  Palm  Beetb  . 

Palm  Beach  . . . 

. 

GEORGIA 

Abany  . . . . 

Atfians . . 

Atlanta . . . 

Augusta  . . . . . 

BnjnsiUcfc . . 

Columbut . . . . 

Macon . . 

Norcroaa/LawrancavWa 

Savannat) _ 

Warner  Robins _ 

IDAHO 

Boise  _ _ 

Coeur  d’Alene  . 

Idaho  Fa«s _ _ 

Kalchum/Sun  Valey 


McCaK  . . 

PocalaNo . 

Stanley  . 

ILLINOIS 

Aaon  . . . . . 

Champaign/Ufbana 

Chicago . . 

DanvUla _ 


Dougherty . 

Ciarka  . . . . 

Clayton,  De  Kab.  FuNon  and  Cobb 

Richmond:  Savannah  River  Plant _ 

Glyrm  _ _ _ _ _ 

Muscogee _ 

Bbb _ _ 

Gwinnett _ _ _ 

Chatham _ _ _ _ 

Houston  _ 


Ada  . 

Kootenai 

Bonneville 

Biabe _ 

Naz  Perce 

Va«ey  . 

Bannock 
Custer . 


Madson . . 

Champaign  . . 

Du  Page,  Cook  and  Lake 


Decatur . 

Dixon  . .  . 

Macon . 

Lea 

East  St  Louis _  _  _ 

St  Clair . . . . 

JoiM  . 

ww  . .  . . 

Peoria . . 

Peoria  . . 

Rock  Wand/MoHna _ _ 

Rock  Island . . . .  .  . 

Roddotd . 

Winnebago . 

Sortnotlald  . 

Sangamon  . . . 

lANA 

Anderson  . . . 

Madson  . 

Bloomington  . .  ^ 

Monroe . . . 

Burlington  BeactWalparalso _ 

Porter .  ,,,  . 

CharlastovNVJaflataonvIla _ 

Clad  County:  Indiana  Amiy  AnwnunWon  Plant _ L™” 

Data . 

B®rthotofTww  . . 

Ekhart  . 

Eiktwrt .  ,  . . . . . 

Evansvde  . 

Varidetburgh  _ 

Fort  Wayne . 

Alan .  .  .  . 

Gary . . 

Lake . .  .  _ 

Indanapola . .  . 

Jasper  . . . . . . 

Latayatla _ _ 

Loganaport  _ _ _ 

Madson . . . . 

Marion  . 

Munda . . . . . 

Dubois _ _ _ _ _ _ 

Tippecanoa _ _ _ 

Cass _ _ _  . 

JaNarson _ _ _ _  ~ 

Grant  . . . . . . .  . 

NaahvMe . 

Now  Abany 


ilodg- 

♦ 

(a) 

M&IE 

rate  (b)  * 

Maximum 
par  dam 
rate*  (c) 

60 

26 

86 

64 

26 

80 

63 

30 

93 

65 

26 

91 

72 

34 

106 

77 

30 

107 

57 

30 

87 

62 

30 

92 

52 

30 

82 

50 

30 

60 

133 

38 

171 

66 

30 

96 

53 

26 

79 

63 

34 

97 

76 

34 

110 

68 

26 

94 

52 

26 

78 

64 

26 

80 

62 

30 

82 

60 

30 

90 

62 

26 

88 

63 

30 

93 

53 

26 

79 

67 

30 

87 

64 

26 

90 

69 

34 

103 

51 

26 

77 

44 

26 

70 

81 

38 

119 

47 

26 

73 

41 

26 

67 

48 

26 

74 

44 

26 

70 

56 

30 

86 

48 

30 

79 

44 

30 

74 

49 

30 

79 

58 

26 

84 

43 

26 

69 

67 

36 

105 

44 

26 

70 

52 

30 

82 

47 

26 

73 

45 

26 

71 

48 

26 

74 

49 

30 

79 

104 

38 

142 

46 

26 

72 

48 

26 

74 

45 

26 

71 

46 

26 

72 

54 

26 

80 

62 

30 

92 

64 

26 

80 

56 

30 

86 

53 

30 

83 

54 

26 

80 

52 

30 

82 

52 

26 

78 

42 

26 

68 

44 

30 

74 

45 

26 

71 

50 

26 

78 

53 

30 

83 

57 

26 

83 

52 

30 

82 

71 

30 

101 

45 

26 

71 

52 

30 

82 

47 

26 

73 

60 

26 

78 

44 

26 

70 

65 

26 

81 

67 

30 

87 

43 

26 

68 
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Per  dfom  locality 

Maxkitom  lodg- 

Maximum 
>  perdfom 

rate*  (c) 

Keycity' 

County  and/or  other  defined  location** 

amour5®(a)  <»» 

Richmond .  Wayne . 

South  Bend  .  SL  Joeeph  .. 

Terre  Haute .  Vigo . 

iOWA 

Betiendort/Davenport .  Scott . 

Cedar  Rapids .  Unn . 

Dee  Moines .  Polk . 

Outxjque  — . . .  OutMique  . 

kwraCity .  Johnson  .. 

Sioux  City .  Woodbury 

Waterloo .  Black  Hawk 


KANSAS 

Hays  . 

Kansas  City _ 

Manhattan  . 

Topeka  . 

Wichita . 

KENTUCKY 

Ashland  . 

BowNng  Green . 

Covington _ 

Ftorarice  . . 

Lexington . 

Louisville . 

Owensboro . 

Paducah  . 

PikevHia  . 

Prastonsburg . 

LOUISIANA 

Alexandria  . 

Baton  Rouge  _ _ 

Bossier  City . 

Lafayette . . 

Lake  Charles  . . 

Monroe . 

New  Orleans  . 

Shreveport . 

Slidell . 

MAINE 

Auburn . 

Augusta . 

Bangor . 

Bar  Harbor . 

Bath . 

Kerxtobunk/Sanford 

lottery . 

Portland . . 

Presque  Isle . . 

Rock^ . 

Wiscasset . . 


Johnson  and  Wyandotte  also  Kansu  City,  1^.) 

RHey . 

Shawnee . . . 

Sedgwick  . 


Boyd . 

Warren . 

Kenton  . 

Boone  . 

Fayette . 

Jefferson  .. 
Davieu  .... 
McCracken 

Pike . 

Floyd . 


Rapktos  Parish . 

East  Baton  Rouge  Parish . 

Bossier  Parish  . 

Lafayette  Parish  . . 

Calcasieu  Parish . 

Ouachita  Parish . 

Parishes  of  Jefferson.  Orleans,  Plaqueminu  and  St.  Ber¬ 
nard. 

Caddo  Parish . 

St  Tammany  Parish . 


Androscoggin . 

Kennebec  . 

Penobscot . 

Hancock  . 

Sagadahoc  . 

York  . 

Portsmouth  Nava!  Shipyard  (See  also  Portsmouth,  NH.)  ... 

Cumberland . 

Aroostook . 

Knox . 

Lincoln  . 


MARYLAND 

(For  the  counttos  of  Montgomery  and  Prince  Georgu,  see  District  of  Columbia.) 


Annapolis .  AnoeArundel . 

Baltimore .  Baltimore  and  Harford 

Columbia .  Howard  . 

Cumberland .  Allegany . 

Easton . . .  Tatoot . 

Fradetick .  Frederick . 

Hagerstown .  Washington . 

Lexington  Park/St  Inigoes/Leonardtown  ...  SL  Marys  . 

Lusby .  Calvert  . 

Ocean  City .  Worcester . 

Salisbury . . .  Wicomico . 

WakJoit .  Chartos  . 


MASSACHUSETTS 

ArxJover . . . 

Boston . 

Cambrfdge/Lowell . 

Hyannis  . 

Martha's  Vineyard/Nantucket 

Northampton . 

Pittsfield . . 

Plymouth  . 

Ojincy . . 

South  Deerfield/Greenfield  ... 

Springfield  . 

Taunton/New  Bedford . 


Essex  . 

Suffolk . 

MiddleMX . 

Barnstable . 

Duku  arxi  Nantucket 

Hampshire  . 

Barkis . 

Plymouth . 

Norfolk  . 

Franklin . 

Hampden . 

Bristol . 


43 

26 

69 

61 

28 

87 

51 

26 

77 

56 

26 

62 

46 

26 

74 

55 

26 

81 

43 

26 

69 

48 

26 

74 

47 

26 

73 

47 

26 

73 

42 

26 

68 

67 

34 

101 

53 

26 

79 

46 

26 

74 

62 

30 

92 

41 

26 

67 

44 

26 

70 

46 

30 

78 

49 

26 

75 

51 

30 

61 

60 

34 

94 

47 

26 

73 

43 

26 

69 

42 

26 

68 

44 

26 

70 

45 

30 

75 

53 

30 

83 

57 

30 

87 

52 

30 

82 

43 

30 

73 

47 

26 

73 

66 

34 

100 

54 

30 

84 

43 

30 

73 

54 

30 

84 

53 

26 

79 

60 

30 

90 

61 

34 

95 

64 

26 

90 

54 

30 

84 

66 

30 

96 

67 

30 

97 

44 

26 

70 

68 

30 

96 

51 

26 

77 

76 

34 

110 

78 

34 

112 

87 

34 

121 

49 

26 

75 

52 

26 

78 

55 

34 

89 

55 

30 

85 

44 

26 

70 

58 

34 

92 

92 

34 

126 

53 

26 

79 

44 

26 

70 

80 

30 

110 

101 

36 

139 

95 

38 

133 

80 

26 

106 

119 

38 

157 

62 

26 

88 

52 

30 

82 

92 

26 

118 

81 

30 

111 

61 

38 

99 

64 

30 

94 

58, 

26 

84 
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PardWa  tocalky 

tilrin 

MBMImUrl  lOOQ* 

Maximum 
■  pardWn 
MM*  (c) 

KayOky* 

County  andtor  oiiar  dalnad  looMkm** 

amou^  (a)  "** 

- »  -  - 


MICHIQAN 

Adrian  _ _ ................... _ 

Alpana _ 

Ann  Aitxrr . . . . 

BaMaCiaak  _ _ _ 

BayCSy _ 

Delaira . . . . . 

Barton  Haitwr/St  Joaaph/Ntaa 
rarWar 

DaUoM  _ 

Onanmond  Wand . . 

Eacanaba  _ 

Franldoit _ _ _ 

Gaytoid _ 

Grand  R^)idt _ 

GrayNng _ 

Hancock _ _ _ ............ _ 

Holand  _ 

HougMon  Laka _ 

Jackaon  _ _ _ 

Kalamazoo _ ... 

LarWng/Eaat  Lanaing _ 

Laland . . 

Ludktglon . . . 

Mackkwc  laland _ 

ManWaa _ 

Marquatla  _ _ 

MkSand  _ 

Monroa _ 

Mount  Plaaaani  _ _ 

Muakagon _ 

Omonagon _ 

Pondac  _ 

Port  Huron _ _ 

Saginaw . . 

South  Havan - 

TawaaCity - 

Traveraa  Cky _ 

Warran . . 


Lanawae  _ 

Alpana _ 

Waahianaw _ 

Catwun  - _ _ _ 

Artrkn .  . 

Barrlan _ 

Waxlotd - 

Wayna - 

CNppawa - 


Qanaaaa _ 

Banzia _ 


Olaago  . . 


Kant 

CrawkNd  . . . 


Houghton _ 

Ottawa _ 

Roacommon - 

Jackaon 

Kalamazoo _ 


Ingham _ 

1  antnnau . 


Mackktac . 

ManWaa _ 

Marquatta _ 

MkSand  _ 

Monroa . . 


Ontar^^ _ _ 

_ 

logco . . . . 

Grand  Ttavaraa  _ _ _ 

Macomb  . . . . . . 


MINNESOTA 

Atoart  Laa . . . . . .  Fraabom _ 

Bamld|l . . . . . . .  Ballrami _ _ 

Bialnerd . — . . .  Crow  Wirrg  _ _ _ _ _ _ _ _ .... 

Dukilh . . . . . .  St  Louia _ _ _ 

Fergua  Fala - - - - - -  Otiar  Tall _ 

Grand  Rapida _ _ _  Itaaca _ _ _ 

Mandota  Italghta . . . - . . .  Dakota  _ _ _ 

Mkmaapoka/St.  Paul -  Anoka,  Hannepin,  artd  natwaey  Countlaa;  Fort  Orwding 

MMtaty  Raaarvakon  and  Navy  Aatronautica  Group  (Oa- 
tachmant  BRAVC^,  Roaamount 

Rochaatar - - -  Okrwed  . . 

St  Cloud  . . .  Staame _ 

Winona - - -  Winona _ _ 

MISSISSIPPI 

GuHport/Paacagoala/Bay  St  Louia - Hanlaon,  Jackaon,  and  Hancock _ 

Jackaon . . . . Hinda . . 

Naichaz . . . . Adama _ 

-  VIckaburg . . . .  Wanm? _ 

MISSOURI 

Branaon . . . . .  Tanay _ _ 

Capa  Gkardaau . . . .  Capa  Gkardaau _ 

Columbia . . . .  Boona _ 

Hanntial . . .  Marion _ 

JaOaraon  Cky -  Cola _ _ _ _ 

KanaaaCky . . .  Clay, Jackaon arvt Plaila <Soa alao Katwaa Cky, KS.) _ 

Laka  Ozark - - - Millar _ 

OaagaBaach -  Camdan _ 

SpOngOald - - -  Graana _ 

St  Louia . . .  St  Charlaa  and  St  Louia _ 

MONTANA 

BWnga  . . . . . .  Yakowslona _ 

Graal  Faka . . . . — .  Caacada _ _ 

Halana - - - - - - — .  Lavka  and  Clark _ 

NEBRASKA 

Kaamay . . . .  Buffalo . . . . . . 


•1 

80 

46 

26 

42 

26 

66 

80 

43 

86 

SO 

86 

61 

86 

40 

30 

40 

86 

80 

30 

52 

26 

44 

26 

45 

X 

41 

26 

54 

26 

60 

X 

50 

X 

49 

X 

51 

X 

60 

X 

49 

X 

60 

X 

55 

X 

57 

X 

67 

X 

76 

X 

51 

X 

42 

X 

54 

X 

41 

X 

43 

X 

49 

X 

49 

X 

58 

X 

47 

X 

51 

X 

52 

X 

44 

X 

85 

X 

47 

X 

44 

X 

42 

X 

42 

X 

46 

X 

52 

X 

57 

X 

47 

X 

68 

X 

64 

X 

X 

X 

44 

X 

41 

X 

45 

X 

62 

X 

47 

X 

44 

X 

45 

X 

67 

X 

45 

X 

X 

X 

46 

X 

49 

X 

67 

X 

57 

X 

X 

X 

X 

X 

74 

X 

48 

X 

51 

X 

45 

X 

43 

X 

91 
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Per  dtem  locality 

Maximum  lodg- 

M&IE 

Maximum 

KaycMy' 

County  and/br  other  defined  locatton** 

"•W 

amount 

(a) 

rata  (b) 

Lincotn . 

.  Lancaster . 

47 

26 

73 

North  Platte . . . 

.  Unoom  . .t . 

42 

26 

68 

Omaha . - . . . 

57 

30 

87 

,  NEVADA 

1  EHo  . . 

.  Elko . . . 

51 

30 

81 

'  Las  Vegas . . 

.  dark  County;  Nellis  AFB . . 

60 

36 

107 

Lovelock . 

45 

26 

71 

Reno . . . 

52 

30 

82 

Winnafniinra  . 

. .  H^imbolrit  . . , . . 

46 

26 

72 

NEW  HAMPSHIRE 

Concord . 

.  Menimack . 

56 

26 

82 

Conway  . . . 

.  Carroll . . 

78  ’ 

30 

106 

Durham . 

.  Strafford . 

52 

26 

78 

Laconia . 

.  Belknap . 

66 

30 

96 

Manchester . 

68 

30 

96 

Plymouth  . . . 

41 

26 

67 

Portsmouth/Newington . 

. .  Rockingham  County,  Pease  AFB  (See  also  KMery,  ME.)  .. 

66 

30 

96 

NEW  JERSEY 

Atlantic  City . . . 

107 

38 

145 

BeNe  Mead . . 

57 

34 

91 

Camden . . . 

63 

34 

97 

MorrtS  County,  Picatirmy  Arsertal  . . 

61 

26 

87 

Edison  . . . 

.  MkJdlesox . . . 

65 

38 

103 

.  MnnmrMith  Cminly;  Fort  Monmouth . 

68 

34 

102 

MiHvHiA  . 

.  Cumberland . 

53 

30 

83 

.  RurUngton .  . 

71 

34 

105 

....  Bergen,  Essev,  Hudson,  Pe-ssaio  ervt  Union . 

87 

38 

125 

Ocean  CIty/Cape  May . 

96 

38 

134 

PrincetorVr  renton . 

75 

34 

109 

.  Salem . , . 

61 

26 

87 

Tom's  River . 

79 

30 

109 

NEW  MEXICO 

.  PemaUUo  . , . 

60 

34 

94 

Artssia  . 

.  Eddy . . . 

44 

26 

70 

Cloudcrolt . 

.  Otero . 

67 

26 

93 

54 

30 

84 

Gallup  T . . . 

49 

26 

75 

. ,  none  Ane  - , . , . 

44 

30 

74 

Los  Alamos  . 

58 

26 

84 

Raton . . 

54 

26 

80 

RosweN . - . . 

41 

26 

67 

Santa  Fe . 

.  Santa  Fe . 

80 

34 

114 

SHver  City . 

42 

26 

68 

Taos  . . . 

.  Taos  . 

66 

30 

96 

NEW  YORK 

Albany  . . . 

64 

30 

94 

Auburn . 

.  Cayuga  . 

43 

26 

69 

Batavia  . 

60 

26 

86 

.  Broom  . . . . . 

58 

30 

88 

Buffalo . 

.  Erie  . 

72 

34 

106 

Catsklk . 

.  Greene . - . 

48 

26 

74 

Coming . 

.  Steuben  . . . . . 

62 

30 

92 

Eknlfa  . . . 

.  Chemumg  . . . 

56 

26 

82 

Glens  Fans . 

56 

30 

86 

Ithaca . 

61 

30 

91 

43 

26 

69 

Kingston  . 

53 

30 

83 

Lake  Placid . 

.  Essex . . . 

78 

30 

108 

55 

30 

85 

New  York  City . 

140 

38 

178 

and  Statm  Island;  Nassau  and  Suffolk  Counties. 

Niagara  Falls . 

83 

34 

117 

Owego . 

. —  Tk)^ . 

44 

26 

70 

Palisades  ...» . 

.  Roddand . . 

58 

34 

92 

.  Dutchess . 

66 

26 

92 

.  Monroe . . . 

67 

34 

101 

Romulus . 

.  Seneca . . . 

67 

26 

93 

64 

38 

102 

62 

30 

92 

Syracuse . . . . 

64 

30 

94 

Troy . . 

49 

30 

79 

Utica . 

60 

30 

90 

Watertown . 

. .  Jefferson . 

55 

30 

65 

64 

30 

94 

West  Point . . . 

.  Oran^ . 

50 

30 

80 

WWto  Plains . 

104 

38 

142 

NORTH  CAROLINA 

Asheville . 

53 

30 

83 
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Per  dtorn  tocaWy 

^  M&IE 

Maximum 

■  perdtom 

rate*  (c) 

Keyi%« 

County  andtor  other  daMned  location** 

amount  (a) 

CtwrtoM _ 

Eliabiih  cSyTZZTZIZrZ 

FayaMvW* _ _ _ _ 

Gi«arMboro/High  PoM _ 

GfMnvWe . . 

Havatock . . 

JackaonvWa _ _ 

tOnslon  . . 

Morehaad  CKy . . . 

RaMg»VDu(t)am/Ch^  H« _ 

WNmlngloo . 

WInaton-Salem _ 


Walauga . - 

MacMenburg _ _ — 

Paaquolank - 

Cumbeitand  . . . 

QuMord _ 

Ciavan  - 

Cailarait . . 

Waka,  Duittam  and  Orange _ 

New  Hanover _ _ _ _ ............ _ _ 

Forsyth _ _ _ .... 


NORTH  DAKOTA 
BisfTieick/Mandan 

Fargo . . 

Grand  Forks _ 

Mkwt . . 


Burteigh  and  Morion _ 

Cass - - 

Grand  Forks _ 

Ward . . . . 


onto 


BeSevue/Norwak _ ... 

•”  “  - 

CNkmlha . 

CIncinnalVEvarKlale  _  _ 

.  Hamilton  arxt  Warren  .  . .  . 

ClevelarKt  _ _  _ ... 

. Cuyahr>ga  . . . . . . . 

Cokimbue  _ _  _ _ _ 

.., .  FrankSn  . 

Daylnn/Falitvwn  . . 

Defiance  _ _  «... _ _ _ 

_ _  Denuice _ _ _ 

East  Uvsrpooi  .  ...... _  _ 

_..™.  Columbiana 

Elyria  .  . . 

FtiirliekVHamillon  ..  .  ... _ _ 

PuMat 

Fmdtay . .  . .  . . 

.  Hantyirk  .  .  ... 

Gertera . .  . 

.  Ashtabulrr  . ,,,  , 

Jackson _  .  _ 

.  Janksnn  and  PUcA  .  ,  . . 

Lancaster _  _ 

Fakfieid _ _ _ 

Martin's  Farry/BeMre _ _ _ 

.......  Balmont _ _ _ _ _ _ 

Portsmouth . 

Sandusky  ......... 

Sprlnglleld  _ 

Tkwey/Frerrtont 

Toledo _ 

Wapakoneta _ 

OKLAHOMA 

Ada . . 

LavAon  _ 

Muskxjgee _ 


Sdoto 

Erie  . 

Clarfc . 

Sandusky 


Norman . 

Oklahoma  CNy _ 

StWwater _ _ 

Tulsa/BaniesvtNe  . 


Auglaize - 

Pontotoc _ _ 

Comanche  . 

Muskogee _ _ _ 

Cleveland . . . 

Oklahoma _ 

Payne _ _ _ 

Osage,  Tulsa  and  Washington 


OREGON 

Beaverton _ _ _ 

Bend _ 

Clackamas _ 

Coos  Bay _ 

Eugene  - 

Gold  Beach  _ 

Lincoln  Cky/Newport _ 

Portland . . . 

Salam . . 

Seaside _ 


Washington . . 

Deschutes . . . . 

Clackamas . . 

Cooe  _ _ _ 

Lane . . 

Uno^  . . . . 

Multnomah _ _ _ _ 

Marion . . . . 

Clatsop . . 


PENNSYLVANIA 

A«ontown _ _ _ _ _  Lehigh _ _ 

Altoona -  Biak _ _ 

Bloomsburg -  Columbia _ _ _ 

Chester/Radnor _  Delaware _ 

Du  Bole -  Cleerfield _ _ 

Easton -  Northampton . . . . . 

Gettysburg -  Adarris  _ _ _ 

Harrisburg - Dauphin  _ _ _ _ 

Johnstown -  Cambria . . . . . . . . . . 

King  of  Pnjsaia/FL  Washington -  Monk)0'’'A<y  Ceunty.  eaoepi  Bala  Cynwyd  fSee  also 

PhHadeipMa,  PA.). 

Lancaster -  Lancaster . . . . 

Lebanon -  Lebanon  County;  Indian  Town  Gap  Mmaty  Reservation  ... 

Mechamcaburg -  Cumberland . . . . 

Mercer - -  Mercer . . . . 


44 

26 

70 

63 

34 

97 

78 

26 

104 

48 

26 

74 

42 

26 

66 

54 

30 

84 

54 

26 

80 

42 

26 

68 

42 

26 

68 

48 

28 

74 

59 

26 

85 

66 

30 

96 

48 

26 

75 

55 

26 

81 

45 

30 

75 

46 

26 

72 

46 

26 

72 

45 

30 

76 

82 

30 

92 

55 

26 

81 

45 

26 

71 

62 

34 

96 

78 

36 

116 

66 

34 

103 

63 

30 

93 

46 

26 

72 

48 

26 

74 

51 

26 

77 

59 

26 

86 

45 

26 

71 

57 

26 

83 

45 

26 

71 

47 

26 

73 

42 

26 

68 

64 

30 

94 

48 

26 

74 

76 

30 

106 

48 

30 

78 

47 

26 

73 

66 

30 

86 

42 

26 

66 

46 

26 

72 

45 

26 

71 

41 

26 

87 

47 

26 

73 

51 

26 

77 

44 

26 

70 

53 

26 

79 

61 

26 

87 

53 

30 

83 

55 

26 

81 

56 

26 

82 

49 

30 

79 

52 

26 

78 

57 

30 

87 

67 

30 

97 

49 

26 

75 

75 

26 

101 

59 

34 

93 

47 

26 

73 

48 

30 

78 

83 

38 

121 

49 

26 

75 

50 

30 

80 

68 

26 

82 

60 

30 

90 

76 

34 

110 

48 

26 

74 

83 

34 

117 

64 

30 

94 

51 

26 

77 

55 

30 

85 

51 

26 

77 
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_ Pf  (Sew  locaHly _  Medmum  kxJQ-  Mwidiwum 

Keyetlir*  C(>unty anoltor<)Sie<tailn«ttooei()n**  amount®  (a)  *  “  mS^**(3* 


PhllMtalptda .  . . 

89 

123 

109 

PIttaburgh  . . 

Counfy. 

Alleghany .  . 

75 

34 

Reading _ _ _ 

. 

— 

51 

26 

77 

Scranton . . 

Shippingpoit . 

. . 

LacKBwanna 

Baavar  . . . . 

58 

47 

30 

30 

88 

77 

SoiTMflie  .  . 

SB 

?6 

84 

State  CoMege _  _ 

Centra . . 

S3 

30 

Stroudsburg .....  _ ...  .............. 

Monroe . 

43 

30 

73 

UniofWown '....... _ .............  _ 

Fayalla . 

67 

26 

93 

Valley  Forge  ...... _ _ _ ............ 

Cliaatar  .  . 

83 

34 

117 

Warmlnste _ ....... _ 

Bucks  County;  Naval  Air  DevelopmarW  Oenlar  ..». 

59 

30 

B9 

WHkee-Barre _ _  _ 

Luzerne . ^ . . ! _ _ 

52 

30 

82 

WNUamaport _  _ 

Lycoming  . » 

45 

26 

71 

York _ _ 

Vivk  .  . 

60 

30 

90 

RHODE  ISLAND 

East  QraemScb . . . 

Kem  County;  Naval  Corratnietlon  Battalion 

80 

34 

114 

Newport . . . ...... _ 

Devisvilla. ' 

Newport  . . . 

102 

38 

140 

Providenoe _ _ _ 

ProWlenoe _ _ _  ....... 

78 

34 

112 

Quoneet  Point  _ _ 

Waalilngton .  . 

47 

26 

73 

SOUTH  CAROLINA 

AUcen  . . 

Aiken . . . 

41 

26 

67 

Charleeton _ 

Charleston  arxf  Berkeley  . . . 

58 

34 

93 

Columbia _ _ 

Richland  . ' .  . 

S3 

30 

83 

Florence  _ _ _ _ 

Florence  ..... . . . . . ... _ 

41 

26 

67 

Greenville . .  . . 

QraanviHa  .  . . 

43 

26 

69 

Hilton  Head  _ _ 

Beaufort  . . 

78 

30 

106 

MyiSa  Beach . . 

74 

30 

104 

Rock  HW _ _ 

York  . . . . . 

46 

26 

72 

Spartanburg _ ....... _ 

Bpertanbuig  . 

40 

26 

75 

SOUTH  DAKOTA 

Custe _ _ _ 

Custer . . . . . .  . 

51 

26 

77 

Hot  Springs  . . . 

Fall  River  . . . . 

62 

26 

88 

Rapid  City . 

Pennkrgton . . 

64 

26 

90 

Skiux  Falls _ _ _ 

Minnehaha 

54 

26 

80 

Spaarfiah  . 

54 

26 

80 

TENNESSEE 

Chattamoga . . . . 

HamiMon  _ _ _ _  _  .  _ 

45 

26 

71 

Clarksvillo’. _ _ 

Montgomaiy .  . 

43 

26 

69 

Columbia  . 

49 

26 

75 

QatNnburg . 

Sevier . . 

64 

30 

94 

Johnson  City . . 

Washirtgton  „.  . .  „ 

54 

26 

80 

Kingsport/Biistol  — _ 

SuUivan  . 

45 

30 

75 

KrvMvNIe . . . 

54 

2S 

80 

Memphis . . 

Murfreesboro _ _ _ _ 

Shelty . ' . ^ . ■ . . 

Rutherford . . 

57 

42 

30 

26 

87 

68 

NashvWs _ _ _ _ 

Davkteon . . 

52 

30 

82 

She«>yvllle . . 

Bedford  . . . 

49 

26 

75 

TEXAS 

Abilene  . . . 

Taylor _  _ _ 

47 

26 

73 

AmarWo  . .  . 

Pnilnr 

51 

30 

81 

Austin  . . . 

Travis  . . .  ,  ,  , 

65 

30 

95 

Beaumont . . . 

Jefferson  . . . 

44 

26 

70 

BrowrrsvHle  . . . 

Cameron  .......  ._. 

55 

30 

85 

Brownwcwd . . . 

Bmwn  . . 

42 

26 

68 

CoHega  StaUorVBiyan  . 

Brazos . 

48 

26 

74 

CorpM  ChristI  . . 

NmscsS  . . 

64 

30 

94 

Daltas/Fort  Worth . . . 

Dallas  and  Tarrant  _ 

72 

34 

106 

Demon . . . 

Denton  . . 

47 

26 

73 

El  Paso . . . 

El  Paso  _  _ 

59 

30 

89 

Fort  Davis . . . 

Jeff  Davis . . .  _  „. 

52 

26 

78 

Galveston . 

64 

34 

98 

Granbury  . . . . 

Houston .  . . 

Hood . 

54 

78 

26 

34 

80 

112 

Kingavilla  . 

AFB. 

41 

26 

67 

Lajitas . . . . . 

Brewster . . . . . 

56 

26 

82 

Laredo . . . . . 

WMib  . 

55 

W 

85 

Longview  . 

48 

26 

74 

Lubbock . . . 

Lubbock . . . . 

60 

26 

86 

Lufkin . 

Angelina . . . . . . 

42 

26 

68 

McAllen _ _ _ 

57 

26 

83 

MkSancVOdessa  . 

. . . 

Ftlnr  and  MirSand  . 

55 

26 

•t 

Naoogdochaa  . 

48 

26 

74 

Plainviaw  . 

Hale  ’. _ 

42 

26 

88 

Plano  . 

CoHin ... 

72 

30 

102 

San  Angek) . . . 

45 

26 

71 

San  Antonio  ...  . . 

64 

30 

94 
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Par  dtom  locality 


Kaydly' 

County  and/or  other  defined  location** 

Tampla  _ _ _  _ 

Bal . 

Tyiar . . . . 

«?nSlh  ,  ,,,  ,,  , 

Viciorta  . 

VickMta . .  . 

Waco . .  . 

Uctennan  , .  .... 

WIcMa  Falla _ _  _ 

Wkhlla  .  . 

UTAH 

BuMrog  . 

Garflekf  . . . . 

Cadar  City _  .  _ 

Won . . . .  . 

Unah 

Grand . . . . .  .  _ . 

Pmwo . 

Utah . . . .  . 

San  Laka  Ctty/Ogdan _ 

Salt  Lake,  Weber,  and  Davla  Counties;  Dugway  Pro^ 
Ground  and  Tooele  Amny  Depot 

St  Gaorga _  _  .  . 

Washktgton . 

Vamal . . .  . 

Ukitah  T. .  _  • 

VERMONT 

Buflngton  . . 

Chitlenden  .  . 

MkWtebury . 

Addisan  . 

MontpaHer _  _ 

washktgton . .  . 

Rutland . 

Rutland  . . . . . 

WNta  RIvar  Juncten  _ _ _ 

Windsor . . . . 

VIRGINIA 

(For  ttw  cWea  of  Alexandria,  Fairfax,  and 

Fate  Church,  artd  the  counties  of  ArUngkxt,  Fairfax,  artd 

Loudoun,  see  District  ol  Columbia.) 

Amissviile  . . . . . 

Raroahanrxxrit . 

Biackabura . 

Moiniaomerv . . 

Bristor . 

Ctiariotteavtte*  . ,,,, 

Covinglon* . . 

Fredericksburg* . 

Lexingion*  _ _ _ _ _ 

Lyr)cta)u(g*  . .  .  . 

. . . . . 

Manassaa/Manasaas  Park* . 

Norfotc*  (also  Virginia  Beach,  Porternoutti, 

Prince  WMNam . 

York  County;  Naval  Weapons  Station,  Yorktown _ 

Hamplort,  Newport  News,  arxl  Chesa¬ 
peake)*. 

Patemhurg*  .  . . . 

Fort  Lee  . 

RIchmonrr .  . 

Chesterfield  and  Henrico  Counties,  also  Defense  Supply 
Center. 

Roanoke* . . . 

Roanoke  . 

Staunton* . 

Warranlon .  . . 

Accomack . . . 

Fau()uier . 

Weiamsburg* .  . 

Wkaergreen . . 

Nelson . 

‘OerMes  Independent  cities. 

WASHINGTON 

Anacorfes . . . . 

SkaOk 

BaMIngham . 

Whatcom  . 

Bramerton 

Kelso/Longview _ _ 

Cowlitz . .  . 

Lynnwood/Everalt _ 

Snohomish _ _ _ ... _ _ _ _  _ 

Ocean  Shoms  . 

Port  Angeles . 

Cratrsm  . 

Port  Towrtsend  _ _ _ _ 

Jefterson  . . . . . . 

Richland  . . 

Benton  . . 

Seattle  . 

King _ _ _ _  _ 

Spokane  .  . . 

Spcikane . . 

Tacoma  . . . . . .  .  _ 

Pierce _ _ _ 

TumwaterA3lympie  .  . 

Thurston . . . . 

Vancouver  . 

Clark  .  . 

Whidbey  Mand _ 

Marxl  . .  .  • 

Yakima  .....  . . 

Yakima . 

WEST  VIRGINIA 

BecMey . . . . . 

Raleign 

Berkeley  Springs  . . .  . . 

Morgan  . . 

Charlesion . . .  . . 

Kanawha  . 

Harpers  Ferry _ 

Jeffarson . . . . 

Huntlnglon . 

rahaS 

Martkt^rg . . 

Berkeley . 

MoiganloMin  _ _ _ _ 

Mononf^Na . . 

Parkersburg . . . . 

Wood  . 

Wheeling  _ _ _ _ _ 

Ohio  . 

WISCONSIN 

Brookfield  _ _ _ _ _ 

Waukesha . 

Cable  . . 

Bayfield  . 

'  EauClaira  . 

Eau  Ctaira . . . 

Green  Bay .  . 

Brown .  . 

Kewaunee . . . . . . 

Kewaunee _ _ _ _ _ 

Maximuni  lodg- 

amoJll®(a)  *  ^  t**) 


Maximum 
par  (Sam 
nie^  (c) 


SO 

26 

76 

48 

26 

74 

45 

26 

71 

52 

26 

78 

46 

26 

72 

83 

26 

100 

60 

26 

76 

62 

26 

88 

43 

30 

73 

68 

30 

96 

44 

30 

74 

41 

26 

67 

63 

26 

89 

57 

30 

87 

45 

26 

71 

57 

26 

83 

56 

30 

86 

51 

30 

81 

57 

30 

i  B7 

46 

26 

72 

53 

34 

87 

42 

26 

68 

44 

26 

70 

45 

26 

71 

52 

30 

82 

51 

26 

77 

68 

34 

102 

44 

26 

70 

59 

30 

89 

55 

30 

85 

43 

26 

69 

59 

26 

85 

51 

30 

81 

68 

34 

102 

68 

34 

102 

56 

30 

86 

56 

30 

86 

43 

30 

73 

46 

30 

76 

60 

30 

90 

51 

26 

77 

60 

30 

90 

60 

26 

86 

47 

30 

77 

79 

34 

113 

55 

30 

85 

56 

30 

86 

61 

34 

95 

56 

34 

90 

48 

30 

78 

44 

34 

78 

47 

26 

73 

54 

26 

80 

55 

30 

85 

54 

26 

80 

53 

26 

79 

49 

26 

75 

49 

30 

79 

45 

30 

75 

44 

26 

70 

64 

34 

96 

41 

26 

67 

48 

30 

78 

54 

26 

ao 

49 

26 

75 
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Par  dtoin  locaWy 

County  andtor  other  dednad  tocaUon** 


Maximum  todo- 
Ing 

amount  (a) 


La  Crosse  .  _____ . 

la  Crosse _ 

Lake  Qanawa  . 

Wtownrth 

MatSoon _ _ _ 

Dane  _  ... 

Marfnelts _  _  _ 

Marinette 

Milwaukee 

. 

Miihicnt 

Manitowoc . 

Oshkosh . . . . . . . 

WkWMhago  ,  , 

Rhinelander/Minocqua  . . . 

Oneida  .7. _ 

Sheboygan  . . . . . . . . 

Sheboygan ..._ 

Sturgeon  Bay  _ 

Door _ _ 

WaiMau  _ 

Marathon 

Wautoma _ _  _ _ 

Waushara 

.. 

Wisconsin  Dells _ 

Columbia . 

WYOMING 

Caspar . 

Cheyanna  . 

Cody . . 

QWatta . 

Jackson  . 

Rock  Springs  ... 
ThermopoNs ..... 


Natrona . 

Laramla  ..... 

Park  . . 

Campbell ... 

Teton . 

Sweetwater 
Hot  Springs 


Maximum 
perdMm 
tale*  (c) 


55 

30 

85 

71 

30 

101 

56 

30 

88 

44 

26 

70 

67 

30 

'  97 

52 

30 

82 

55 

30 

85 

52 

26 

78 

43 

26 

69 

54 

26 

80 

49 

26 

75 

43 

26 

69 

67 

30 

97 

41 

30 

71 

48 

30 

78 

52 

26 

78 

42 

26 

68 

60 

30 

90 

41 

26 

67 

47 

26 

73 

Indape^fitenUti^h^!!^^  **  defined  as  “all  locations  within,  or  entirely  surrounded  by.  the  corporate  limits  of  the  key  dty.  Indudhig 

kx:^(08  ^oour^  definitions  shall  include  “an  locations  within,  or  entirely  surrounded  by.  ttw  corporate  limits  ofthekeycityaswellasthe  boundaries 
counties,  Including  indeperident  entities  located  within  the  boundaries  of  the  key  city  and  ttw  listed  counties." 

-  ^  Govemi^-ielated  fadUtiee  (whether  or  not  specificalty  namwl)  that  are  located  partialty  within  the  dty  or  county  boundary  shal  Indude 

military  installation  or  Government-related  facility,  even  though  part(s)  of  such  adivtties  may  be  locaM  outside  the 

*Fedend  agwxilM  may  submit  a  request  to  GSA  for  review  of  the  costs  covered  by  per  dtom  In  a  particular  dty  or  area  where  the  standard  CONUS  rate  appNee 
w^  ^^10  that  ^tlon  te  repetitive  or  on  a  continuing  basis  and  travelers’  experte^  indicate  that  the  prescribed  rate  Is  inadequate.  Other  per  diem  lories 

52.  annual  basis  by  GSA  to  determine  whether  rates  are  adequate.  Requests  lor  per  diem  rate  adfustments  Shan  be 
G®^™'  Services  Administration.  Federal  Supply  Service.  Attn:  Transportation  Management  Division  (FBX). 
Washington.  DC  20406.  Agencies  should  designate  an  individuai  responsible  for  reviewing,  coordinating,  and  subrnltting  to  GSA  any  requests  from  bureaus  or 
subagencies.  Requests  lor  rate  adiustmenis  shaN  Include  a  dty  designation,  a  description  of  the  surrounr^  location  involved  (county  or  other  defined  area),  and  a 
recommended  rate  suprorM  by  a  statement  explaining  the  drcumstances  that  cause  the  existing  rate  to  be  inadequate.  The  request  also  must  contain  an  estimato 
‘IT®  i!?P®  .*?  fi’J.tocafion.  average  duration  of  such  trips,  and  the  prlmaiy  purpose  of  travel  to  the  locations.  Agencies  should  submit  their 

requests  to  GSA  no  later  ttum  May  1 1n  order  lor  a  dty  to  be  irxiiuded  In  the  annual  survey. 


Dated:  January  7, 1993. 

Richard  G.  Austin, 

Administrator  of  General  Sendees. 

[PR  Doc.  93-5258  Filed  3-4-93;  8:45  am) 
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